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PREFACE. 


Whe!T  I  first  undertook  to  publish  Justioian's  Institutes  (that  I  might  not  en- 
tirely renounco  my  accustomed  studies)  I  contemplated  nothing  more  than  a 
republicatiou  of  Harris's  Edition,  which  has  now  become  scarce ;   together 
with  some  additional  notes,  and  a  brief  history  of  Roman  Jurisprudence,  by 
way  of  preface.    On  reading  with  attention  Harris's  Translation,  I  found  the 
language  so  verbose,  that  I  sat  down  to  translate  the  first  Book  of  the  Insti- 
tutes in  my  own  way.    It  is  true,  my  ear  was  better  satisfied  with  my  own 
performance ;  but  1  found  so  many  co-incidences  of  expression,  and  so  little 
room  to  improve  the  fidelity  of  Harris's  Version,  that  I  determined  to  adopt  it 
as  the  ground-work  of  the  present  publication ;  and  alter  it  no  further,  than  to 
ooDdenae  the  expressions  where  they  seemed  to  me  needlessly  difitise.    By 
ao  doing,  I  have  abridged  it  to  the  amount  of  about  one  fiflh  of  the  whole, 
without  sacrificing  any  thing  necessary  to  the  sense.    Some  few  periphrases  I 
have  retained,  and  some  I  have  added,  when  'the  original   seemed  to  require 
elucidation  ;  but,  upon  the  whole,  my  aim  has  been  to  render  this  a  faithful 
translation  in  as  few  words  as  possible.    Perhaps  I  may  be  blamed  for  taking 
this  liberty  with  Dr.  Harris's  work.    Had  it  beer  a  piece  of  poetry,  I  should 
have  lefl  it  untouched ;  but  meaning  to  give  to  the  public  as  good  a  transla- 
tion as  1  could  furnish,  I  saw  no  reason  why  I  should  needlessly  occupy  the 
dme  of  the  reader,  or  increase  the  bulk  of  the  book,  by  religiously  retain- 
ing all  its  redundancies  and  imperfections. 

1  have  inserted  most  of  Harris's  Notes,  citing  him  where  I  have  done  so ; 
but  they  are  few  and  meagre.  I  have  generally  consulted  the  paraphrase  of 
Tbeophilus,  the  short  comments  to  the  Corpus  Juris  Civilis  of  Gothofred,  the 
transJations  and  notes  of  Ferriere,  Wood's  Institutes,  and  Tayloi-'s  Elements 
4>f  the  Civil  Law.  I  would  gladly  liave  procured,  if  I  could,  more  sources  of 
infornution,  and  I  have  taken  much  pains  for  that  purpose,  but  in  vain. 
The  want  of  books  has  not  been  the  only  difficulty  I  have  met  with.  All  the 
notes  and  references  I  had  collected,  were  consumed  by  fire  on  my  road 
from  Northumberland  hither,  last  November.  An  accident  afterwards  depriv- 
ed me  of  my  eye-sight  for  about  a  week,  and  rendered  exertion  painful  to  me 
lor  a  considecable  time.  I  could  ill  spare  these  defalcations  from  the  occa- 
aional  leisure  which  my  chemical  lectures  allowed  me,  but  I  have  endeavored 
So  make  the  best  use  of  the  opportunities  that  remained. 

Unable  to  procure  the  books  I  sent  for,  I  have  declined  for  the  present  any 
history  of  the  Roman  law.  Those  who  cannot  resort  to  the  more  voluminous 
and  laborious  works  enumerated  in  the  appendix,  may  collect  much  useful 
Imowledge  from  the  shorter  and  more  popular  compilations  from  Ferriarty 
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whose  History  of  the  Roman  Law  was  translated  by  Dr.  Beaver,  and  pnblish- 
ed  in  1724— from  GihborCs  eighth  volume  of  bis  Roman  History,  and  B%dUi'9 
HorsB  Juridics  Subsecivce :  together  with  the  Roman  Antiquities  of  Kauui 
and  Mams :  all  of  them  works  of  merit,  and  not  scarce. 

A  knowledge  of  tlie  Ci?il  Law,  sufficient  for  the  purposes  of  an  American 
Lawyer,  north  of  New-Orleans,  may  be  obtained  from  Domai  and  Wood,  and 
the  Treatises  of  Drs.  Aiflofft^  Schombergy  Halifax^  and  Browne :  but  neither 
Domat  nor  Wood,  are  superseded  by  any  or  all  the  rest.  Indeed  a  condensed 
digest  of  the  Civil  Law,  is  yet  a  desideratum ;  which  if  the  present  publica- 
tion should  be  approved  of,  I  may  be  tempted  to  undertake. 

"  The  civilians  of  the  darker  ages,"  (says  Gibbon,  8  Rom.  Hist  2,)  have  c»- 
tablished  an  absurd  and  incomprehensible  mode  of  quotation,  which  is  sap- 
ported  by  authority  and  custom*  In  their  references  to  the  Code,  the  Pan- 
dects, and  the  Institutes,  they  mention  the  number,  not  of  the  book  but  only  of 
the  law,  and  content  themselves  with  reciting  the  first  words  of  the  Tiile  to 
which  it  belongs:  and  of  the  titles  there  are  more  than  a  thousand.  Ludewig, 
(YiL  Justiniani,  p.  268,)  wishes  to  shake  off  this  pedantic  yoke ;  and  1  have 
dared  to  adopt  the  simple  and  rational  method  of  numbering  the  book,  title, 
and  law." 

The  English  writers  generally  follow  the  mode  of  citation  recommended 
by  Gibbon,  and  as  I  think  it  the  most  convenient,  I  have  also  adopted  it. 
'  Thus,  Inst  4. 15.  2,  means,  Institutes,  book  4,  title  15,  section  2.  Dig.  41. 9. 1. 
3,  means  Digest,  book  41,  title  9,  law  1,  section  :),  which  the  foreign  jurists 
would  cite  thus,  1.  1.  §  3,  or  §  3.  1. 1.  Dig.  pro  dote :  or  jf.  pro  dote :  Dig.  and 
Jf  being  equivalent :  that  is,  section  3  of  law  1,  of  the  book  and  title  of  the 
Digest  or  Pandects  which  is  entitled  pro  dote.      The  two  letters  ff  designate 
nothing  but  a  careless  mode  of  writing  the  Greek  letter  n,  the  first  letter  of 
Trarda /rat.  Pandects,  * 'General  Receivers  ;"  which  was  a  common  title  of  the 
Greek  miscellanies.  Plin.  Pr»f.  ad  Hist.  Natur.,  8  Gibbon's  Rom.  Hist  p.  37.  76. 

So,  D.  or  Dig.  18.  4.  2.  7,  is  the  same  with  §  7. 1.  2.  Dig.  (or  Jfj  de  haredit 
vd  axL  Or,  the  7th  section  of  the  2d  law  of  the  book  and  title  of  the  Digest 
or  Pandects,  that  begins  Dt  h(ereditcde  vet  adione  veiidita. 

In  like  manner.  Cod.  7.  G8.  2,  means  the  7ch  book,  G8ih  title,  and  2d  law  of 
the  Justinian  Code.  The  foreign  writers  would  cite  it,  1.  2.  Cod,  n  unus  ex 
pturibus  appdlaverit.  In  like  manner  Cod.  8.  32. 1.  would  be  cited  by  the  civil- 
ians on  the  continent  of  Europe,  1.  1.  Cod.  si  unus  ex  plunhus  heredtbus  crediio- 
ria  fyc  ;  meaning  the  first  law  of  the  Codex  that  is  entitled  with  those  words* 

Again,  1. 1.  tit  52.  Cod.  de  his  qui  ante..  I  should  cite  thus.  Cod.  6.  52.  1^ 
meaning  the  Gth  book,  52d  title,  and  1st  law  of  the  Justinian  Code. 

It  may  be  noted,  that  the  Code,  the  Digest,  and  the  Institutes,  form  one  sys- 
tem;  of  which  the  Code  was  first  compiled  and  published  in  the  third  year  of 
Justinian.  Then  the  Digest  was  compiled,  and  published  in  the  seventh 
year  of  that  emperor's  reign  ;  the  Institutes  were  compiled  after  the  Digest 
but  published  a  month  before,  to  wit,  2l8t  November,  A.  D.  5i^.  Wyndham 
V.  Chetwind,  1  Burr.  Rep.  426.  The  Edicta  the  JVbvelle  Consiiiutiones  or  »^u- 
kuiltiecB,  the  Basilica,  &c.  were  subsequent  additions  or  innovation&  8  Gibb. 
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45.  46L  la  citing  the  AuthenHcSj  there  may  appear  some  ambiguity.  The  Novels 
are  entitled,  Aaihenticce,  seu  Noireilce  Constitutiones.  These  are  cited  either 
bj  the  collation,  titie  and  chapter,  or  by  the  number  of  the  novel,  or  by  the 
be»uining  words  of  the  title  of  the  collation.  Thus,  Novell.  8.  1.  Nov.  tit.  8. 
cL.  L  Auth.  CoUat  2.  2. 1.  ch.  1.  tit.  tU  judictSy  Auth.  Coll.  2,  mean  the  same 
thing ;  viz.  the  first  chapter  of  the  8th  Novel  Constitution,  being  the  first 
ehapier  of  the  second  title,  (begiuuig  lU  jtuHceSy)  of  the  second  collation. 

But  a  summary  of  the  Authentics  is  inserted  in  the  Justinian  Code,  usually 
in  italic  character,  and  these  are  referred  to  by  the  Code  under  which  they 
are  inserted.  Thus  in  the  instance  given  by  Ferriere,  Aidh/aitica  cum  testator 
Codiet  adltgtm  Falcidiam,  means  the  summary  of  the  Authentic8B  beginning 
wed  cum  testaior,  inserted  in  the  50th  title  of  the  Justinian  Code,  ad  tegem  FaUid'' 
ianu  These  observations  are  necessary  to  an  English  student,  in  addition  to 
Fenier's  directions,  which  I  have  inserted  as  a  second  appendix.  The  double 
index  to  the  generality  of  editions,  will  render  these  remarks  intelligible. 

As  to  the  Edicts  o{  Justinian,  the  Leonine  Constitutions,  the  Basilica^  and 
other  tracts  sometimes  published  with  the  Corpus  Juris,  they  are  easily  distin- 
guished, by  a  mode  of  reference  that  involves  no  ambiguity. 

Generally  speaking,  I  have  actually  consulted  all  the  passages  referred  to  in 
the  Code  and  Digest  by  numeral  figures,  afier  the  English  mode  of  citation. 
The  most  of  the  passages  referred  to  by  the/one^  mode  of  reference,  I  have 
taken  at  second  hand.  Grenerally  speaking  also,  the  references  to  the  English 
and  American  reporters,  have  been  made  after  actually  consulting  the  cases, 
for  tlie  point  to  which  they  are  applied. 

I  shall  insert  as  an  appendix,  Ferriere's  Chap,  on  the  mode  of  citation,  and 
the  abbreviations  in  use,  in  order  to  render  more  intelligible  to  the  English 
reader,  the  references  of  foreign  junsts. 

I  intended  also  to  have  inserted  the  Latin  text  of  the  IJeges  Regi<Bt  or  Jus 
Papirianum,  and  the  laws  of  the  Twelve  Tables.  But  I  greatly  doubt  about 
the  authenticity  of  the  Jus  Papirianum ;  and  I  incline  to  think  with  Gibbon, 
8  Rom.  HisL  5,  that  the  Caius  (Sextus)  Papirius,  who  is  said  to  have  revised 
the  Laws  of  Numa,  lefl  nothing  written ;  and  that  the  Jus  Papirianum  of  Gran- 
ins  Flaccus  (Lacinianus)  was  compiled  in  the  time  of  Ccesar.  Gibbon  speaks 
very  slightingly  of  the  attempt  to  restore  these  laws,  (thirty-six  altogther)  by 
the  Abbe  Terasson.  Nor  do  I  give  any  credit  to  the  tables,  from  whence 
Franciscu/Balduinfls'  and  Paulis  Manutius  have  given  us  eighteen  of  these 
laws,  to  which  Pandulphus  Prateius  has  added  six.  The  twelve  more  collect- 
ed from  various  sources  by  Terasson,  I  have  had  no  opportunity  of  examining. 
Those  I  have  mentioned,  I  find  in  Rosini  Antiq,  Ronu  Corp.  quto.  1685.  Am- 
stel.  page  556.  who  has  given  us  a  collection  of  laws  of  Romulus  and  Numa, 
of  no  moment ;  and  whether  the  collection  be  as  complete  as  the  soarces  of 
iofbrmation  will  furnish,  I  have  no  means  of  investigating. 

The  laws  of  the  Twelve  Tables  are  collected  from  scattered  passages  in 
Cicero— Dionysius  Halicamasseus — Livy — Sextus  Pompeis — Festus — ^Pliny — 
Macrobius — Agellius — Pomponius— «nd  from  the  Justinian  Digests.  The 
Latin  is  obsolate  and  obscure,  and  stands  in  need  of  a  good  comment 
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I  have  before  me  in  Roeinus,  the  collection  and  arrangement  of  Franciscas 
Hotomannua,  and  Joannes  Crispinus ;  another  of  Justus  Lipsius ;  another  of 
Ladovicus  Charondas ;  and  another  of  Theodorus  Marciliua  ;  as  well  as  the 
edition  and  arrangement  of  the  same  laws  by  D.  Gotbofred  at  the  end  of  hia 
Corpus  Juris  Civilis. 

That  the  reader,  (in  the  words  of  Gofhofred)  may  not  be  entirely  ignorant, 
rather  than  that  he  may  be  accurately  informed  what  the  Laws  of  the  Twelve 
Tables  were,  non  tan  ut  ea  Lector  cognoscerit,  quam  ne  ignoraret,  I  shall  insert 
Hooka's  translation  from  Catrou  and  Rouille.  It  is,  as  the  subject  requires, 
paraphrastic ;  but  after  perusing  the  Latin  text,  and  attending  to  the  comments 
collected  by  Rosinus,  and  those  of  D.  Gfothofred,  I  am  satisfied  that  the  text  is 
as  accurately  paraphrased  as  can  reasonably  be  expected ;  and  therefore  I 
have  inserted  the  translation  in  the  appendix. 

Lastly,  I  have  given  a  catalogue  of  the  best  writers  on  the  Roman  law,  col- 
lected from  the  Bibliotheque  of  Camus,  the  notes  and  observations  of  Gibbon 
in  his  Roman  History,  of  Butler  in  hia  Har(B  Juridie(B  SitbsteivtBj  and  my  own 
reading. 

I  have  daid  nothing  about  the  utility  of  a  knowledge  of  the  Civil  Law.  Pro- 
fessional men  who  carefully  peruse  the  reported  oases,  whether  of  the  British 
or  the  American  Courts,  will  find  from  the  frequency  of  reference  to  the  Jus- 
tinisn  Collections,  that  a  competent  knowledge  of  the  general  principles  of 
the  Civil  Law,  is  expected  as  a  matter  of  course  among  the  Bar,  as  well  as 
upon  the  Bench,  Indeed  the  earliest  authors  on  the  Laws  of  England,  Brae- 
ton,  Fleta,  &c.  borrow  greatly  from  the  Civil  Law.  I  refer  for  instance  to  the 
first  twenty  or  thirty  pages  of  Bracton,  who  borrows  not  only  his  arrange- 
ment, but  the  substance  and  frequently  the  expressions  from  the  Civil  law. 
Nor  can  I  see  how  any  man  can  be  considered  as  a  well  read  lawyer,  who  is 
Ignorant  of  a  system,  matured  by  the  experience  of  the  most  polished  and 
powerful  nation  of  antiquity,  and  which  still  forms  the  body  of  modern  Law, 
in  almost  every  nation  on  the  continent  of  £iirope. 

THOMAS  COOPER. 

Sqpiember  SCXA,  1812. 

a^  The  reader  is  requested  to  note  the  references  to  the  Addenda  at  Odi> 
rigenda« 


A  BRIEF  ACCOUNT 


or  THB 


RISE  AND  PROGRESS  OP  THE  ROMAN  LAW. 


(DR.  HARRIS.) 

The  Roman  state  was  at  first  governed  solely  by  the  authority  oTRomuhts  ; 
but,  when  the  people  were  increased,  he  divided  them  into  thirty  Cwrio^  which 
he  constantly  assembled  for  the  confirmation  of  his  laws:  and  this  practice  of 
consultlug  the  people  was  af\erwards  followed  by  the  Romtn  kings,  all  whose 
laws  were  collected  by  Sextus  Papiriua,  and  called  jtu  Papirianumy  from  the 
Dame  of  ibeir  compiler.  But,  after  the  expulsion  of  Tarqutn  and  the  estab- 
lishment of  the  republic,  the  greatest  part  of  those  regal  laws  soon  bee  i me 
obsolete ;  and  those,  which  still  remained  in  force,  relnted  chiefly  to  the  priest- 
hood. It  thus  happened,  that  the  Romans  for  many  years  labored  under  great 
incertaJDty  in  respect  to  law  in  general ;  for,  from  the  commencement  of  the 
consular  state  to  the  time  of  estublisliingihe  xii  tables,  they  were  not  govern- 
ed by  any  regular  system.  But  at  length,  the  people  growing  uneasy  at  the 
arbitrary  power  of  their  magistrates,  it  was  resolved,  after  much  opposition 
from  the  patricians,  that  some  certain  rule  of  government  should  be  fi  <fd 
upon  :  and,  to  effect  this  purpose,  a  decemviratc  was  first  appointed,  com- 
posed solely  of  senators,  who,  partly  from  the  laws  of  Greece  and  part  y  from 
their  own  Inws  still  subsisting,  framed  ten  tables,  which,  in  the  year  of  Romt 
303,  were  submitted  to  the  inspection  of  the  people,  and  highly  approved  of. 
These  however  were  still  thought  to  be  deficient ;  and  therefore  in  the  year 
following,  when  a  new  deremvirate  was  appointed,  which  consisted  of  seven 
patricians  and  three  plpbeiuns,  they  added  two  tabLes  to  the  former  ten  :  and 
now  the  whole  was  regarded  hut  as  one  body  of  law,  and  entitled,  by  way  of 
eminence,  the  twelve  tables.  But,  although  these  new  collected  laws  were 
most  deservedly  in  the  highest  esteem,  yet  their  number  was  soon  found  in- 
sufficient to  extend  to  all  matters  of  controversy,  their  conciseness  was  oAen 

Ctiritf]     Vid.  Pomponiumjff,  1. 1.  2.         Were  tubmitted  to  the  inspection  of 
Dt  arigint  juris*  .  the  people.]     **Tuin  legibas  condendis 

opera  dabatur,  innrentique  homioum  ez- 
Jus  Papirianum."}  **  Is  liber  appella-  pectattone  psopositis  decern  tabulis,  pop« 
iQT  jus  civile  Papirianum,  non  quia.  Pa-  ulum  ad  concionem  advocaverunt ;  et, 
virius  de  sno  quicqoam  adjecit,  sed  quod  quod  bnnum,  faostum,  felizque  repub- 
leges  sine  ordine  latas  in  unum  conapos-  licie,  ipsis,  liberisque  eorum  esset,  ire  et 
nit.'*  vid.  ff,  1.  t.  2.  1.  2.  This  body  of  legere  leges  propositasjussere:  se,  qaan- 
law  is  not  now  eztant,  nor  any  part  of  turn  decern  hominum  ingeniis  provider! 
it,  except  a  short  extract  of  8  or  10  lineB,  potuerit,  omnibns,  summis,  infimisque 
which  may  be  read  in  the  3d  book  of  jurasquasse;  plus  pollere  multorum  in- 
Maerchius's  Saturnalia^  cop.  11.  genia  consiliaque.     Versarent  in  animis 

Becum  anamquamque  rem ;  agitarent 
From  the  commencement  of  the  con-  deinde  sermonibus  ;  atque  in  mediami 
sill ar  state.]  The  consular  state  was  es-  quid  in  quaque  re  plus,  minusve  esset, 
tablished  in  the  year  U.  C.  245,  and  the  conferrent.  Eas  leges  habiturom  popa- 
laws  of  the  zii  tables  were  not  perfected,  lum  Romanum,  quas  consensus  omnium 
till  the  y^mx  904.  non  jussisae  latas  magis,  qaam  tulissa, 

▼idari  poiset,**    liv*  1.  iii.  cap.  33,  34k 
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the  occasion  of  obscurity,  and  their  extraordinary  severity  called  aloud  for 
mitigation.    It  therefore  becume  a  consequence,  that  the  twelve  tables  conlin- 
ually  received  some  explanation,  addition,  or  alteration,  hy  virtue  of  a  new 
law^  a  senatorial  decree,  or  a  ptebisdtt.     And  here  it  will  be  jiroper  to  observe, 
how  they  differ:  a  plebiscite  was  an  ordinance  of  the  plebei.ins  or  conunoiiahy, 
which  had  the  force  of  a  hiw,  without  the  authority  of  the  senate ;  and  a  sena^ 
tus-consuUum,  or  senatorial  decree,  was  an  order  made  hy  the  senators  assem- 
bled for  that  purpiose  ;  but  to  constitute  a  law,  properly  so  called,  it  was  necrs- 
sary,  that  it  should  first  l)e  proposed  by  some  magistrate  of  the  senate,  and 
afterwards  l>e  confirmed  by  the  pt'ople  in  genera^T    Recourse  was  also  had  to 
the  interpretation  and  derisions  of  the  learned,  which  were  so  universally  ap- 
proved ofj  that,  altliough  they  were  unwritten,  they  became  a  new  species  of 
law,  and  were  called  avdoriias  prudentum  and  jut  civile.    It  must  here  be  ob- 
served, that,  soon  after  the  establishment  of  the  twelve  tables,  the  learned  of 
that  time  composed  certain  solemn  forms,  called  actions  of  hiv,  l>y  which  the 
|>rocess  of  all  courts  and  several  other  acts,  as  adoption,  emancipation,  &c, 
were  regulated.    These  forms  were,  for  above  a  ceutury  kept  secret  from  the 
public,  being  in  the  hands  only  of  the  priests  and  magistrates ;   but  about  the 
year  U.  C.  448  they  were  collected  and  published  by  one  HavivSy  a  scribe  ; 
and,  from  him,  called  the  Flavian  law ;  for  which  acceptable  present  the  peo- 
ple in  general  showed  many  instances  of  their  gratitude.     But,  as  this  collec- 
tion was  soon  fotmd  to  be  defective,  another  was  afterwards  published  by 
Sextus  MliuSy  who  made  a  large  addition  of  many  new  forms,  which  passed 
under  the  title  oTjus  Mlianum,  from  the  name  of  the  compiler. 

And  their  extraordinary  severity]  One  judgment  of  this  interpretation,  when  he 

of  the  laws,  here  hinted  at,  is  the  follow-  has  read  the  apology  for  this  law,  which 

ing  :    ast^  si  plurts  erunl  rci,  tertiis  nun-  Aulus  Gellius  has  given  us  in  the  person 

dims  partis  secanto  ;  si  plus  minusze  se-  of  Cacilius;  and  also  the  opinion  of  Ter- 

cuerint^  se  frauAe  esto  :    si  volent  uls  Ti-  tuUian,  who  was  a  lawyer  by  profession. 

herim  peregre  venundanto.   Grav,  op.  p.  "  Nihil  profecto  [says  CacUius]  "  irami- 

284.  i.  e.    ^'  If  a  debtor  is  insolvent  to  tins,  nihil  immanius,  nisi,  ut  re  ipsa  ap- 

several  creditors,  let  his  body  be  cut  in  parct,  eo  consilio  tanta  inimanitas  poente 

peiceson  the  third  market-day.     It  may  denunciata  est,.ne  ad  earn  unquam  per- 

be  cut  into  more  or  fewer  pieces  with  venirelur  :    addict  namque  nunc  et  »m- 

impunity ;  or,  if  his  creditors  consent  to  ciri  multos  videmus  ;  dissectum  esse  an- 

it,  let  him  he  sold  to  foreigners  beyond  tiquitus  neminem,  equidem  neque  legi 

the  Tyber,*'     Hook's  Roman  hist.  vol.  1.  neque  audivi."  Jiuivs  Gell.  lib.  xx.  cap. 

p.  316.  /  1.  Grav.  lib.  vii,  cap,  7'Z. 

Such  is  the  sense,  in  which  this  law         And     TertuUian   writes    as    follows: 

has  been  generally  understood  by  both  **  Srd   et,  judicatos   in   partes  secari  a 

ancients  and  moderns.     But  it  has  lately  creditoribus,  leges  erant ;    consensu  ta- 

received  quite  a  new  construction,  very  men  \i\ih\\co crudelila^  postea  erasa  est.*' 

much  to  the   honor   of  ancient    Rome^  ^pologet.  cap.  4. 
from  two  authors,  not  less  distinguished 

for  their  abilities  in  literature  than  their         Solemn  forms.]     **  Civile  jus,  reposi- 

knowledge  in  the  civil  law,  who  from  turn  in  penetralibus  pontificum,  Cn.  Fla- 

many  authorities  interpret  the  word  se-  vius  evulgavit,  fastosqne  circa  forum  in 

canto,  as   implying   simply   a  division,  albo  proposuit,  ut,  quando  lege  agi  pos- 

and  the   word  partis,  as   denoting  the  set,   sciretur."      Liv.   lib.   ix.   cap.   46. 

parts  of  the  debtor's  estate,  and  not  the  "  Veteres,  qui  huic  scienti®  prsefuerunt, 

parts  of  his  body  ;    so  that  they  under-  obtinendsB  atque  augends  potentiee  sua 

stand  the  expression  partis  secanto,  not  causa,  pervnigari  artem  suam  noluerunt, 

as  a  direction,  that  the  body  of  an  insol-  *^c."  Cic,  dn  orat.  lib.  1,  c.  46.     "Jus 

▼ent  debtor  shi^Il  be  cut  into  pieces,  but  civile  per  multa  secula  inter  sacra  cBore- 

•s  if  it  meant,  that  his  estate  and  ser-  moniasque   Deorum  immortalium  sohs- 

yices  should  be  divided  among  his  cred-  que  pontificibus  notum."     Vai.  Max.  1. 

itors  in    proportion  to  their  respective  ii.  c.  5. 
claims,  vid.  Bynkershptk'svror\i9,  vol.  1. 

obs.  1.  and   Dr.   Taylor's  commentary,         The  Flavianlaw.']    "  Postea, cum  Ap- 

Di  inops  debitors  dissecando.  pi  us  Claudius  proposuisset,  et  ad  forroam 

Bat  the  reader  is  left  to  frame  his  own  rede  gisset  has  actiones,  Cnnos  Flavius 
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In  pnetm  of  time  there  also  arose  snoiher  species  of  Isw,  called  the  prrftth- 
aiJkis;  which,  ahhough  they  onliiinrily  expirod  with  the  annunl  omre  of 
theprfffor,  who  enactcnl  them,  nnil  extended  no  fnrther  than  his  jnrisdiction, 
mfvjpt  of  great  force  and  authority  :  and  many  of  them  were  ro  truly  valua- 
fafe  lor  their  juBttce  and  equity,  that  they  have  heen  per]>etuated  as  laws. 

These  were  the  several  principal  parts  of  the  Roman  law,  during  the  free 
fttto  of  the  common wrealth  ;  but,  af\er  the  re-eRtnhiishn»ent  of  monarchy  in 
{^person  of  Jhi^rugtua,  tlie  law  received  two  additional  parts;  the  imperial 
cniihdums  and  Uie  ansupen  of  tlie  lawyers. 

The  consrtttutions  soon  became  numerous,  but  were  not  framed  into  a  body, 
till  the  reien  of  Conwktniine  the  great ;  when  Gregorius  and  Hermofctnes,  both 
lawyers  of  eminence,  collected  in  two  codes  the  constitutions  of  the  pagan 
emperon,  from  the  reign  of  Adrian  to  that  of  Dioclenan  inclusive :  but  these 
eollecuooa  were  not  made  by  virtue  of  any  public  authority,  and  are  not  now 
extant. 

Another  code  wasaAerwards  published  by  order  of  the  emperor  Tfteodotiug 
the  younger,  which  contained  the  constitutions  of  all  the  chrintian  emperors, 
down  to  his  own  time  ;  and  this  was  generally  received  both  in  the  eastern 
and  ivestem  empires. 

But  these  three  codes  were  still  far  from  being  perfect;  ibr  the  constitu- 
tWns,,  contained  in  them,  were  often  found  to  be  contradictory;  and  they 
Wioted,  but  too  plainly,  that  regulation,  which  they  afterwards  underwent 
thtoofh  the  care  of  Jtatinian ;  wlio  in  the  year  of  Christ  528  ordered  the  com- 
pilation of  R  new  code,  which  was  perOirmed  and  piihlished  the  year  following 
by  TVibonian  and  others;  the  three  former  codes  lieing  suppressed  b^  the 
express  ordinance  of  the  enippror.  When  this  work  was  thus  expeditiously 
fiuisheil,  the  emfieror  next  extended  his  care  to  the  Romaii  law  in  general,  in 
Older  to  rend«»r  it  both  concise  and  perfect.  The  answers*  and  other  writings 
of  the  nncicnt  lawyers  had  long  since  acquired  the  full  force  of  a  /air,  and 
were  now  so  numerous  as  to  cfuisist  of  near  two  thousand  volumes;  from 
which,  by  cominund  of  Justinian,  tlie  Ijcst  and  most  equitable  opinions  were 

Kriba  fJDS,  lihertini  filius,  sobrcptuin  li-  sidiantes,   cunctorum   actibus   radicitas 

bran  popiilo  tradidit ;    ct  ndco  gratum  amputentur."     Cod.  2.  t.  58. 
fuit  A  munus  popolo,  ut  Trihunus  ple- 

b'rt  fipfet.  Senator,  et  ^dilis  curulis,  Gregorius  and  Hcrmogenes.]  vid.  Go- 
Ac"  ff.  I.  t.  2.  Deori^.  juris.  Lie.  lib.  thofredi  prologom.  ad  cod.  Theodosia- 
ix.  sob.  fin.  Ktf/.  .Vax.  lib.ii.  cap.  5.  w^u/.  ni/m,  cap,  l,ct  Heiiicccii  hist.  jur.  civ. 
OelK  lib.  vi.  c.  9.  hb.  1.  cap.  5.  sect.  368,  &c. 

TuUy,  in  his  oration  for  Murtcna^  is 

remarkably   severe    upon   these   forms.  By  the  express  ordinance.]     **  Hunc 

Md  treats  both  them  and  their  abettors  igilur   codicein   in    aitcrnum   valitarum 

with  that  just  contempt,   which    they  judicio  lui  culininis  intimare  perspexi- 

most  certainly  deserve.     "Primumdig-  mus,    ut   sciant   omnes  tarn   liligatores 

aitat  in  tarn  tenui  scientia  quae  potest  quam   diaortissimi    advocati,  nullatenus 

<iie?   res  enim  snnt  parvc ;    prope  in  eis  licere  de   coetero   constitutiones  ex 

RBfolis  literis  atque   inlerpunctionibus  voteribus   tribus   codicibus,  vel  ex   iis, 

oceapatflB,  dkc.  Ac.  &c.*'     Pro  Murava^  qiiie  novelloB  constitutiones  od  prssens 

ttp.  tt.  Epist»  ad  JItt.  lib.  vi.  ep.  1.  De  tempos   vocabantur,  in  cognitionalihus 

•r«f«re,  lib.  1.  cap.  41  n'citare  certaminibus,  sed  solum,  eidem 

But,  notwithstanding  this,  the  use  of  nostro  codici    insertis,  constitutionibaa 

particular  forms  was  very  strictly  adher-  neces.se  est  uti ;    falsi  crimini  snbdendis 

*d  to,  till  the  reign  of  Conatantine  the  his,  qui  contra  hoc  facere  ausi  fuerint,'* 

emperor,  who,  to  his  great  honor,  put  &c.  De  Justinianeo  codice  confirmando. 
•a  end  to  these  subtilities.     His  rescript 

to  Marcdlinug  is  in  these  words.     »«  Ju-  Near  two  thousand  volumes.]     "  Pos- 

rif  tatmnXwj  aucupatione  syllabarum  in-  tea  vero,  maximum  opus  aggredientes. 
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chosen ;  and  being  first  corrected,  where  correction  was  necessary,  were  after- 
wards divided  into  fifty  books,  called  digests  or  pandeds:  and,  that  they  might 
be  the  more  firmly  established,  the  emperor  not  only  prohibited  the  use  of  all 
other  law-books,  but  also  forbid,  that  any  comment  should  be  written  npon 
these  his  new  digested  laws,  or  that  any  transcript  should  be  made  of  them 
with  ablireviationa.  But,  during  the  time  of  compiling  the  digests^  it  was 
thought  expedient  by  Justinian,  lor  the  benefit  of  students,  that  an  abridgment 
should  be  made  of  the  whole  Boman  law  ;  which  work  was  soon  peribrmed 
In  obedi^rnce  to  his  order,  and  confirmed  with  the  digests^  under  the  title  of 
institutions. 

^  The  emperor  afterwards,  upon  mature  deliberation,  suppressed  the  first  edi- 
tioii  of  his  code,  and  published  a  second,  which  he  entitled  Codex  rtpetUte  pra- 
hdionisy  having  omitted  several  useless  laws,  and  inserted  others,  which  were 
judged  serviceable  to  the  state. 

The  Justinimi  law  now  consisted  of  three  parts,  the  institutions,  the  digests^ 
and  the  second  code.  But  the  emperor,  after  the  publication  of  the  second  code, 
continued  from  time  to  time  to  enact  diverse  new  constitutions  or  novels,  and 
also  several  edicts  ;  all  wiiich  were  collected  after  his  decease,  and  became  a 
fourth  part  of  the  law. 

The  13  edicts  of  Justinian  and  most  of  the  novels  were  origiunlly  conceived 
in  the  Greek  tongue  ;  and  so  great  was  the  decline  of  the  Roman  language  at 
Constantinople  within  forty  years  after  the  death  of  this  emperor,  that  his  laws 
in  general  were  not  otherways  intelligible  to  the  major  part  of  the  i>eople, 

ipsa  vetastatis  Btudiosissima  opera,  jam  tur  et  in  prescnti  sancire,  ut  nemo  ne- 
pene  confusa  et  disaoluta,  eidem  viro  ex-  que  eorum,  qui  in  pricscnti  juris  peritiam 
celso  (Triboniano)  permisimus  tam  col-  habcnt,  neque,  qui  poslen  fierent,  audeat 
ligere  quam  certo  moderamine  Iraderc.  commentaries  his  legibus  adnectere  ;  ni- 
Sed,  cum  omnia  percontahamur,  a  prie-  si  velit  cas  in  Groecam  vocem  transfor- 
fato  viro  excelso  suggestura,  duo  pene  marc  sub  eodem  ordine  oademque  con- 
millia  librorum  esse  conscripta,  quas  ne-  spquentia,  sub  qua  et  voce  Romana  pos- 
cesse  esset  omnia  et  legere  et  perscru-  ites  sunt ;  hoc  quod  Grieci  kutu  naia 
tari ;  quod  coelesti  fulgore,  et  suihmsD  dicunt,*'  &c.  Cod.  1.  t.  17, 1.  2.  §  21. 
trinitatis  favore,  confectum  est,  secun- 
dum nostra  mandata,  qdfe  ab  initio  ad  With  abbreviations.]  **  Eandem  au- 
memoratum  virum  excelsum  fecimus,  et  tem  poenam  falsitatis  constituimus  et  ad- 
in  quinquaginta  libros  omne,  quod  utilis-  versus  eos,  qui  in  posterum  leges  nos- 
simum  erat,  collectum  est ;  et  omnea  tras,  per  siglorum  olsscuritates,  ausi  fuc- 
ambiguitates  deciss,  iiullo  seditioso  re-  rint  conscribere  ;  omnia  enim,  id  est,  et 
licto ;    nomenque  libris  imposuimus  di-  nomina  prudentum,  et  titulos,  et  libro- 

festorum  sen  pandectamm/*     Cod.  1.  I.  rum  numeros,  per  consequentias  lit^ra- 

7.1,2.     De  vet.  jur.  envcl.  rum  volumus,  non  per  sigla,  manifesta- 

ri."     Cod.  1.  t.  17.  1.  2.  §  22. 
Prohibited  the  use  of  all  other  law- 
books.]    "Has  itaque  leges  et  adorate  Confirmed  with  the  Z>»^^»<*.]    "Leges 
et  observate,  omnibus  antiquioribus  qui-  autem  nostras,  que  in  his  codicibus,  id 
escentibus,  nemoque  vestrum  audeat  vel  est,  institutionum  sen  elementorum  et 
comparare  eas  prioribus,  vel,  si  quid  dis-  digestorum,   posuimus,   suum    obtinere 
sonans  in  utroc^ue  est,  requirere  ;    quia  robur  ex  tertio  nostro  felicissimo  sanci- 
omne,  quod  hie  positum  est,  hoc  unicum  mus  consulatu  praesentis  duodectmas  in- 
et  solum  observari  censemus  ;    nee  in  dictinnis,  tertio  calendas  januarias,  in 
judicio  nee  in  alio  certamine,  ubi  leges  omne  wum  valituras,  dx.*'     Cod.  1.  U 
necessarisB  sunt,  ex  aliis  libris,  nisi  ab  17.  1.  2.  §  23. 
institutionibus,    nostrisque    digestis,   et 

constitutionibus  a  nobis  cnmpositis,  ali-  Svppressed   the   first   edition   of   bis 

quid  vel  recitare  vel  oslenderc  conetur  ;  code.]     "  Nemini  in  posterum  concedi- 

nisi  temerator  velit  falsitatis  crimini  sub-  mus,  vel  ex  decisionibus  nostris,  vel  ex 

pectus  una  cum  judice,  qui  eorum  and-  aliis  constitutionibus,  quas   antes  feci* 

lentiam  patiatur,  pccnisgravissimis  labo-  mus,  vel  ex  prima  Justinianei  codicis 

rare."     Cod.  1. 1, 17.  1.  2.  §  19.  editions,  aliqaid  recitare  ;    sed,  quod  ta 

"  Hoo  antem  tempestivum  nobis  vide-  prnsenti  pnrgato  et  renovate  codict  nos- 
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iban  by  the  asBistaDco  of  a  Greek  version :  but,  notwithstanding  this  disadvan- 
tage, they  still  subsisted  intire,  till  the  publication  of  the  Basilica^  by  which 
the  east  was  governed,  till  the  di^nsolution  of  the  empire. 

The  laws  published  by  Justinian  were  still  successfiil  in  the  west,  where, 
even  in  the  life-time  of  the  emperor,  they  were  not  received  univertially  ;  and, 
after  the  Lombard  invasion,  they  liecanie  so  totally  neglected,  that  iMith  the 
etd€  and  the  pandecU  were  lost,  till  the  l'2iU  century  ;  when  it  \t^  snid,  that  the 
pmdeds  were  accidentally  recovered  at  A/mdphi^  and  the  code  at  Rnvenruu  But, 
as  if  fortune  would  make  an  atonement  for  her  former  severity,  they  have 
since  been  the  study  of  the  wiliest  men,  and  revered,  as  law,  by  the  politest 
nations. 


tro  acriptam  invenitur,  hoc  tantummodo 
m  omaibns  rebus  et  jodiciis  et  obtiaeat 
et  lecitetor  :  eajas  teriptoram,  ad  simil- 
itadlnem  nostramm  instituiionum  et  di- 
gestoram,  sine  alia  signorum  dubietate 
eonacribi  joaatmus."  De  tmendatione 
ea^§5. 

Bgjflica«]    ^  Vereionibns  jaris  Justin- 
ianei  Gnecis,  et  novellis  eadem  lingua 
aeriptis,  ia  foris  scholisqne   utebantur, 
donee,  de  eo  in  compendium  mittendo, 
wmculo  noao  cogttare  inciperent  impera- 
torn  Bjxantini.     Ex  his  primum  Baaili- 
vs  Maeedo  anno  838  ediderat  Ti^o/ci^oy 
rmw  rottmr,  quod  conatabat  titulis  quadra- 
ginta.     Deinde  Leo  ooi^io;,  patri  Basilic 
sac^edena,  collectionem  illam  paternam 
perfecit,   eamque   sub    titulo   i!ltuTuitu)v 
Baoiltxw  promulgayit,  anno  Christi  886. 
Deniqoe  sabsecatus  Leone m  Constant!- 
nos,  cognomento  Porphyrogeneta,  pat- 
ernam opus  sub  incudem  revocavit,  et 
libros  illos  j9a4itJli)rcoy^ubIicayit  sub  ini- 
tioin  secnJi  decimi.     Et  hi  quidem  sunt 
libri  ilii  ffaatlixmy^  ex  Greca  institution- 
«m,  pandectarum,  codicis  versione,  Jus- 
tiniani  novellis  et  edictis  trcdecim,  nee 
Bon  ex   juris-consnltomm    quorundam 
orientaliam    paratitlis,    aliisque     libris, 
qnia  et  patribos  et  conciliis  collecti ;  ita 
tainen  nt  molta  omissa  videamus,  qus 
Ibrtassia  tam  ab  nau  receaserant,  multaa 
etiam  leges  in  compendium  contractas, 
nalta  deinqne  ex  posteriorum  principum 
legibiis  et  constitutionibus  addita  anim- 
aoVertamus.      Opus  istud  in  sexaginta 
fibros  diviaam,  prteter  pauca,  qun  non- 
dum  Integra   reperiri    potuemnt,  cum 
glosBii  grace  et  latine  editum  est  a  Car, 
Jhuuh.  FmbroUo^  Paris.  1647.  fol.   vol. 
Tii."  Tid.  Hehuecii  hist,  jnr,  civ.  1.  1,  § 
405. 

The  disaolntion  of  the  empire.]  Con- 
MtaUmople  waa  taken  by  the  Turks^  and 
a  period  waa  put  to  the  eastern  empire 
ia  the  year  of  Christ,  1453. 

Alter  the  Lombard  invaaion.]  The 
iMiterdf  entered  Italy  under  Alboinus 


about  the  year  of  Christ  568,  in  the  reign 
of  Justin  the  second,  successor  to  Jua- 
tinian. 

At  ^malphi.]     *<  Eo   fempore  (anno 
Dom.    1130)    **  injustis    perturbatisque 
comitiis,  lacerarat  ecclestam  falsus  pon- 
tifex  Petrus  Leonis,  JlnacletiiM  secundua 
nuncupatus  ab  sua  factione  ;    cujus  dux 
erat  Rogerius  Apulis  ac  Sicilie  comes. 
Regis  nomine  a  falso  pontiiice  donatus. 
Adversus  Jinacletum  creatus  rite  ac  so- 
lenniter  fuerat  Jnnocentius  secundus,  cui 
favebat  tmperator  Lotharius  Saxo,  sum- 
ma  virtute   atque    prudentia  princepa; 
quo  bellum  gerente  adversus  Rogerium^ 
Jimalphi^  urbe  Salerno  proxima,  (quam 
perperafn  aliqui  locant  in  Apulia,  Mel' 
phiant  cum  Aitudphi  confundcntes,)  in- 
oplnato  reperti  fuerunt  digestorum  libri ; 
quos  Pisani,  qui  classe  Lotharium  con- 
tra Rogerium  adjuverant,  presmio  bene 
navatiB  opene  sibi  exorarunt.    Pisis  vero 
post  longam  obsidionem  a  Caponio  mili- 
tie  duce   siren uo  expugnatis,  translati 
fuere    Florentiam ;     ubi,   pro    Augusta 
Medices  domus  magnificentia,  in  museo 
magni  ducis  conservantur.     Hine  pro- 
miscua    Pisanarum    et    Florentinarum 
apud  scriptores  pandectarum  appellatio. 
lisdem  temporibuB  repertum   Ravennm 
fuit   constitutionum  imperialinm  voln- 
men,  quod  codex  appellatur ;    indeqne 
csteros  libros  juris,  imo  et  digestorum 
aliud  exemplar  in  lucem  aliqui  rediisse 
putant :    nee  mirum,  cum  ea  urbs  longo 
tempore  Romanis  legibus  vixerit,  et  ori- 
entali  Romanorum  imperio  diu  obtem- 
peravit.      Novelle   vero  constitutiones 
etiam    antea  per  Italiam   vagabaniur; 
utque  mea  fert  opinio,  multi  juris  civilia 
libri,  postquam  incessit  hommes  cupido 
recipiendi   Romani  juris,  agniti  potius 
fuere,   quam   reperti :    nam,  et  aliquot 
ante  Lotharium  annis,  jus  civile  Justin- 
iani  commemoravit  Ivo  Carnotensis,  et 
libros  pandectarum ;   cum  antea,  si  oc- 
currerent,  forsan  socordia  et  oblivione 
protermitterentnr,"  vid.  Oravinm  ortg. 
jur.  civ.  lib.  1.  cap.  140.  et  flstn.  hiit. 
par,  etv.  lib.  1.  §  413. 
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DE 

CONFIRMATIONE  INSTITUTIONUM, 


IN  NOMINE  DOMINI  NOSTRI  JESU  CHRISTl. 


*  4 


IMPE^ATOR,  CiESAR  FLAVIUS  JUSTINIANUS,  ALEMANICUS,  GO- 
THICUS,  FRANCICUS,  GERMANICUS,  ANTICUS,  ALANICUS,  VAN* 
DALICTS,  AFRICANUS,  PIUS,  FELIX,  INCLYTUS,  VICTOR  AC  TRI- 
UMPHATOR,  SEMPER  AUGUSTUS,— CUPID^E  LEGUM  JUVEN- 
TUTIS.  -y 


DE  USU  ARMORUM  ET  LEGU>L 


IMPERATORIAM  majestatem 
non  solum  armis  decoraiam,  sed 
etiam  legibus  oportet  esse  arma- 
tam  ;  ut  utrumque  tempns  etbel- 
lonim  et  pacis  recte  possit  guber- 
nari  :  et  princeps  Romanus  non 
solum  in  hostilibus  prseliis  victor 
existat,  sed  etiam  per  legit imos 
tramites  calumniantium  iiiiquita- 
tes  expellat :  et  fiat  tarn  juris  re- 
Ifo^iosisimus,  quam,  victis  hosti- 
bus,  triumphator  magnificus. 


The  imperial  dignity  should 
not  only  be  supported  by  arms, 
but  guarded  by  laws,  that  the  peo- 
ple may  be  properly  governed  in 
lime  of  peace  as  well  as  war  ;  for 
a  Roman  emperor  onght  not  on- 
ly to  be  victorious  in  the  hostile 
field,  but  should  take  every  legal 
course  to  expel  the  iniquities  of 
men  regardless  of  law;  and  be- 
come equally  renowned  for  a  re- 
ligious observance  of  justice,  as 
for  warlike  triumphs. 


DE  BELU3  ET  LEGIBUS  JUSTINIANI. 


}  L  Quorum  utramque  viam 

cum  snmmis  vigiliis,  summaque 

providentta,  annuente  Deo,  per- 

fecimus  :  et  bellicos  quidem  su- 

dores  nostros  barbaricae  gentes, 

sub  juga  nostra  redactse,  cognos- 

cunt  :   et  lam  Africa,  quam  alisB 

ionumerae  proyinciae,  post  tanta 

temporumspatia,  nostris  victoriis 

a  cselesti    numine  ^reestitis,  ile- 

1 


i  1.  By  our  incessant  labors, 
and  the  assistance  of  divine  prov» 
idence,  we  have  pursued  this 
double  path  :  the  Barbarian  na- 
tions have  acknowledged  our 
prowess  and  submitted  to  our 
yoke  ;  even  Africa  and  many  oth- 
er provinces,  after  so  long  an  in- 
terval, are  again  added  to  the  Re- 
man empire :   and  yet  this  vast 


PIIOCEMIUM,  &c. 


rum  ditioni  Romaii^/tH>stroque  people  are  governed  by  laws,  ei- 

additae     imperio,*   ^fotestantur.  ther  originally  enacted,  or  pro- 

Omnes  vero  popiilJflegibus  tam  a  raul^ated  anew,  under  our  au- 

nobis  promulgatis^'quam  compo-  thority. 
sitis,  regiintiir.'-. 


DE-COMPOSmONE  CODICIS  ET  PANDECTARUM. 


•« 


^*\]:.^i  cum  sacratissimas  con- 
sliiuliones,  antea  confusas,  in  lu- 

•  •  jcul^ntam  ereximusconsonantiam, 
,  \*tUnc  nostram  extendimus  curam 
;*.'adimmensa  veteris  priidentisB  vo- 

•  lumina ;  et  opus  desperatum, 
quasi  per  medium  profundum 
euntes,  clestias  favore  jam  ad- 
implevimus. 


§  2.  When  we  had  arranged 
and  brought  into  lucid  harmony 
the  hitherto  confused  mass  of  im- 
perial constitutions,  we  then  ex- 
tended our  care  to  the  numerous 
volumes  of  ancient  law ;  and 
have  now  completed,  through  the 
favor  of  heaven  (wading  as  it 
were  through  a  vast  ocean)  a  work 
that  might  have  been  despaired 
of. 


DE  TEMPORE,  AUCTORITATIBUS,  FINE  ET  UTILITATE  COMPO- 

SmONIS  INSTITUTIONUM. 

§  III.  Cumque  hoc,  Deo  pro-        §  3.  So  soon  as  by  the  bless* 

pitio,  peractum  est,  Triboniano,  ing  of  God  this  was  accomplished  j 

viro   magnifico,  magistro,  et  ex-  we  summoned  Tribonian,  our  for- 

quaestore  sacri   palatii  nostri,  et  mer  chancellor,  with  Theophilus 

exconsule,  nee  non  Theophilo  et  and   Dorotheus,  men  of  known 

Dorotheo,  viris  illustribus,  ante-  learning  and  tried  fidelity,  whom 

cessoribus,  (quorum  omnium  so-  we  enjoined  by  our  authority  to 

lertiam,  et  legum  scientiam,  et  compose  the  following  Institutes, 

circa  nostras  jussiones  fidem,  jam  that  the  rudiments  of  law  might 

ex  multis  rerum  argumentis  ac-  be  more  effectually  learned,  by 

cepimus,)    convocatis,  mandavi-  the  sole  means  of  our  imperial  au- 

mus  specialiter,  ut    ipsi   nostra  thority  ;  and  that  your  minds  for 

auctoritate  nostrisquesuasionibus  the  future  should  not  be  burdened 

Institutiones  componerent ;  ut  li-  with    obsolete  and  unprofitable 

■,  ceat  vobis  prima  legum  cunabula  doctrines,  but  instructed  in  those 

non  ab  antiqnis  fobulis  discere,  laws  only,  which  arq  allowed  of 

sed  ab  imperiali  splendore  appete-  and  practiced  ;  and,  whereas  Stu- 

re :    et  tam  aures,  quam  animi  dents  formerly  could  scarcely  sit 

vestri,  nihil  inutile,  nihiiquc  per-  down  to  the  imperial  constitutions 

peram  positum,  sed  quod  in  ipsis  under  four  years  previous  study, 

rerum  obtinet  argumentis,  accipi-  they    may    now,  (having  been 

ont:  et  quod  priore  tempore  vix  thought  worthy  of  our  princely 

past  quadrienniumprioribus  con-  care,  to  which  they  are  indebted 

tingebaty  ut  tunc  constitutiones  for  thebeginnmgandend  of  thei 
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imperatorias  legerent,  vos  a  pri-    legal  erudition)  apply  themselves 
iBordio  iagrediaQiini ,  digni  tan-    immediately  to  that  course  of  rea- 
to  honore,  tantaque  reperti  feli-    ding. 
citatCj  ut  et  initium  vobis,  et  finis 
legum  eruditionis,  a  voce  princi- 
pali  procedat. 


DIVISIO  INSTTTUTIONUM. 


i  IV.  Igitur  post  libros  quin- 

Suagiota  Digestorum,  seu  Pan- 
ectaracn,  (in  quibus  omne  jus 
antiquum  collectum  est,  quod  per 
eundem  virum  excelsum  Trib- 
onianum,  nee  non  csteros  viros 
illustr&  et  facundissiraos,  con- 
fecimus.)  in  quatuor  libros  eas- 
dem  Institutiones  partiri  jussi- 
mus,  m  sint  tolius  legitimse  sci- 
enCias  prima  elementa. 


§  4.  When  therefore,  by  the 
assistance  of  Tribonian  and  oth- 
er ilhistrions  persons,  we  had  com- 
piled the  fifty  books,  called  Di- 
gests or  Pandects,  we  directed  that 
the  Institutes  shpuid  bedivided  in- 
to four  books,  which  serve  as  ele- 
ments of  the  science  of  law. 


QUID  IN  INSTTTUTIONIBUS  CONTINEATUR. 


i  V.  In  quibus  breviter  expo- 
ntum  est,  et  quod  an  tea  obtine- 
hat,  et  quod  postea,  desuetu- 
dine  inumbratum,  imperiali  rem- 
edio  illuminatum  est. 


§  5.  Wherein  are  briefly  set 
forth  the  laws  formerly  in  use, 
and  those  also,  which  having 
been  overshadowed  by  disuse, 
are  now  brought  to  light  by  our 
princely  care. 


EX  QUIBUS  LIBRIS   COMPOSITiE  SUNT  INSTITUTIONES  ATQUE 
EARUM  RECOGNITIO,  ET  CONFIRMATIO. 

I  VL  Quas,  ex  omnibus  anti-  5  6.  The  four  books  of  Insti- 

quomm   Institutionibus,  et  prae-  tutes  thus  complied  by  Tribonian, 

cipae  ex  commentariia  Caii  nostri,  Theophilus,  and  Dorotheus,  from 

tarn  institution  urn,  quam  rerum  all  the  institutions  of  the  ancient 

quotidianarum,  aliisque    multis  law,  but  chiefly  from  the  commen- 

commentariis    compositas,    cum  taries,  institutions,  and  other  wri- 

tres  viri  prudentes  prsdicti  nobis  tings  of  Caius,  being  presented  to 

<A>tulerunt,  et  legimus,  et  recog-  us,  we  read  and  diligently  exam- 

novimus,  et  plenissimum  nostra-  ined  their  contents ;  and,  in  testi- 

mmconstitutionum  robur  eis  ac-  mony  of  our    approbation,    we 

commodavimus.  have  now  given  them  our  fullest 

constitutional  authority. 


PROOEMIUM,  &c. 


ADHORTATIO  AD  STUDIUM  JURI5. 

§  YIL  Sumnia  itnque  ope,  et  §  7.   Receive    therefore    and 

alacri  studio,   has  leges  nostras  study  these  our  laws  with  diii- 

accipite  :  et  vosmetipsos  sic  eru-  gence   and    alacrity ;  and  show 

ditos  ostendite,  ut  spes  vos  pul-  yourselves  so  competent  thereiUi 

cherrima  foveat,  toto  legitimo  op-  that  when  your  studies  shall  be 

ere  perfecto,  posse  etiam  nostram  finished,   you   may    entertain   a 

rempublicam,    in  partibus    ejus  cheering  hope  of  having  a  part 

vobis  credendis,  gubernari.  of  the  government  committed  to 

your  charge. 

D  CP  XI.  Kalend.  Decemb.  D.  Justiniano  PP.  A.  III.  COS. 

Givpn  at  Constantinople  on  the  eleventh  day  before  the 
calends  of  December,  in  the  third  consulate*of  the 
Emperor  Justinian,   always  august,  (21st  Nov.  533.) 


IXSTITUTIOWUM, 

SEU 
ELEMENTORUM, 

D.     JUSTINIANI 

LIBER  PRIMUS. 


TITULUS  PRIMUS. 

D         JUSTITIA    ET   JURE. 
D.  1.     T.  1. 

DEFINITIO  JUSTITliE. 

JUSTITIA  est  constans  et  Justice  is  the  constant  and  per- 
perpetua  volantas  jus  suum  cui-  petual  disposition  to  render  every 
^ae  tribuendi.  man  his  due. 

DEFLNITIO  JURISPRUDENTLE. 

hL  Jurisprudentia  est  divina-  §  1  Jurisprudence  is  the  know- 
ram  atqiie  humanarum  rerum  ledge  of  things  divine  and  hu- 
notitia  justi  atque  injusti  scien-  man  ;  the  science  of  what  is  just 
tia.  and  unjust. 

DE  JURIS  METHODO. 

i  IL    His    igitur    generaliter  §  2,    T[iese  definitions    being 

cogiiitis,  et  incipientibus   nobis  premised,  weshall  commence  our 

exponere  jura  populi  Romani,  ita  exposition    of  the  Roman  Law 

videntur    posse    tradi    commo-  most  conveniently,  if  we  take  at 

dissime^  si  primo  levi  ac  simplici  first  the  plainest  and  easiest  path, 

▼ia,  postdeinde  diligentissimaat-  and  then  proceed  to  treat  each 

que  exactissima  interpretalione,  particular  with  the  utmost  exact- 

sin^Ia    tradantur  ;    alioqui,  si  ness  :  for,  if  at  the  beginning  we 

statim  ab  initio  rudem  adhuc  et  overload  the  mind  of  the  student 

iafirmana  animum  studiosi  mul-  with  a  multitude  and  variety  of 

titadine  ac  varietate  rerum  oner-  topics,  we  may  cause  him  either 

Averimus,  diiorum  alt^m,  aut  wholly  to  abandon  his  studies,  or 
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desertorem  studiorum  efBciemus,  bring  him  late  to  that  knowledge 

aut  cum  magno  labore,  saepe  eti.  through   great    labor   and  dilB- 

am   cum  difSdentia,  (quse  pie-  dence,  which  he  might  otherwise 

rumque  juvenes  avertit,)  serius  have  acquired  earlier  with  ease 

ad  id  perducemus,  ad  quod,  lev-  and  confidence, 
iore  via  ductus,  fine  magno  la- 
bore    et  fine    ulla    diffidentia, 
maturius  produci  potuisset, 

JURIS  PRjECEPTA, 

§  III.     Juris  prapcepta  sunt:  §  3.  The  precepts  of  the  law 

honeste  vivere,  alterum  non  lee-  are,  to  live  honestly,  to  hurt  no 

dere,  suura'cuique  tribuere,  one,  to  give  to  every  man  his  due. 

DE  JURE  PUBLICO  ET  PRIVATO. 

}  ly,  Hujus   studii  duse  sunt  i  4.  The  law  is  divided  into 

positiones,  publicum  et  privatum^  public  and  private.     Public  law, 

Publicum  jus  est,  quod  ad  statum  regards  the  state  of  the  common- 

rei  Romans  spectat.    Privatum  wealth:  but  private  law,  of  which 

est,  quod  ad  singulorum  utilita-  we  shall  here  treat,  concerns  the 

tern  pertinet.     Dicendum  est  ig-  interests  of  individuals ;   and  is 

itur  de  jure  privato,  quod  triper-  tripartite,  being  collected    from 

titum  est ;  collectum  enim  est  ex  natural  precepts,  from  the  law  of 

naturalibus  prsBceptis,  aut  genti-  nations,  and  from  municipal  Regr^ 

um,  aut  civilibus.  ulations. 


TITULUS    SECNUDUS. 
DE  JURE  NATURALI,  GENTIUM,  ET  CIVILI. 

DE^JURE  NATURAU. 

JUS  naturale  est,  quod  natura  The  law  of  nature  is  a  law  not 

omnia  animalia  docuit ;  nam  jus  only  to  mant  but  likewise  to  all 

istud  non  humani  generis  pro-  other  animals,  whether  produced 

prium  est,  sed  omnium  animali-  on  the  earth,  in  the  air,  or  in  the 

um,  qusB  in  cobIo,  quae  in  mari,  waters.    From    hence  proceeds 

uascuntur.    Hinc  descendit  mar-  that  conjunction  of  male  and  fe< 

is    atque    fceminse    conjunctio,  male,  which  we  denominate  mat- 

quam  nos  matrimonium  appella-  rimony  ;  hence  the  procreation 

mus.      Hinc  liberorum  procrea-  and  education  of  children.    We 

tioy    hinc    educatio.    Yidemus  perceive  also,  that  other  animals 
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enim,  cetera  quoque  animalia  is-  are  considered  as  having  some 

tins  juris  peritia  censeri.  knowledge  of  this  law. 

DBTWCTIO   JURIS   GENTIUM   ET  CIVIUS,   A  DEFINITIONE  ET 

ETYMOLOGIA. 

I  I.  Jus  autem  civile  a  jure  §  1.  Civil  law  is  distinguished 

gentium  dislinguilur,  quod  om-  from  the  law  of  nations,  because 

nes  populi,  qui  legibus  et  mori-  every   community  governed  by 

bus  reguntur,  parlim  suo  proprio  laws,  uses  pc-irtly  its  own   and 

partim  communi  omnium  homi-  partly  the  laws  which  are  com- 

num,  jure  utuntur  :  nam  quod  mon  to  all  mankind.     That  law, 

quisque  populus  sibi  jusconstituit  which  a  people  enacts  for  its  own 

id  ipsius  proprium  civitatis  est,  government,  is  called   the  civil 

vocaturque  jus  civile,  quasi  jus  law  of  that  people.     But  that  law, 

proprium  ipsius  civitatis.     Quod  which  natural   reason    appoints 

vero  naturalis  ratio  inter  omnes  for  all  mankind,  is  called  the  law 

homines  constituit,  id  apud  om-  of  nations,  because  all  nations 

nes  genres  perasque  custoditur,  make  use  of  it.     The  people  of 

vocaturque  jus    gentium,   quasi  Rome    are  governed   partly   by 

quo  jure  omnes  gentes  utantur  :  their  own  laws,  and  partly  by  the 

et  populus  itaque  Romanus,  par-  laws,  which  are  common  to  all 

tim  suo  proprio,  partim  communi  men.  Of  these  we  shall  treat  sep- 

omnium  hominum,  jure  utitur.  arately  in  their  proper  places. 
Q,uae  singula,  qualiasint,  suis  lo- 
CIS  proponemus. 


AB  APPELLATIONE  ET  EP*FECTIBUS. 

i  If.  Sed  jus  quidem  civile  ex        §  2.  Civil  laws  take  their  de- 

tinaquaqiie    civitate   appellatur,  nomination    from    that  city,  in 

Veluti  Atheniensium:  namsiqtiis  which    they  are  establisheid :  it 

velit  Solonis  vel  Draconis  leges  would  not  therefore  be  erroneous 

appellare  jus  civile  Atheniensium,  to  call  the  laws  of  Solon  or  Dra- 

non  erraverit.  Sicenim  et  jus,  quo  co  the  civil  laws  of  Athens :  and 

Romanus  populus  utitur,  jus  civ-  thus  the  law,  which  the  Roman   ' 

lie  Romanorum  appella  liUs,  vel  people  make  use  of,  is  styled  the 

jus  duiritum  quo  Q,nirites  utun-  civil  law  of  the  Romans,  or  of  the 

tnr:    Romnni  enim    a  Romulo,  Quirites;  for  the  Romans  are  al- 

Quirites  a  Qnirino,  appellantur.  so  called  Quirites,  from  Quiri- 

Sed,  quoties  non  addijnus  nomen  nus.     Whenever  we  mention  the 

cujus  sit    civitatis,   nostrum  jus  words  civil  law,  without  addition, 

significamus :  sicnti  cum  poetam  we  emphatically  denote  our  own 

dicimus,    nee    addimus  nomen,  law  ;  thus  the  Greeks,  when  they 

sabauditua   apud   Grsecos  egre-  say  the  poet,  mean  Homer,  and 

gius  Homerus,  apud  nos  Virgili-  the  Romans  Virgil.     The  law  of 

us.     Jns  autem  gentium  omni  nations  is  common   to  all  man- 

humano  generi    commune  est:  kind  and  all  nations  have  enac- 

nam,  nsu   exigcnte  ot  humanis  ted  some  laws,  as  occasion  and 
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necessitatibus,  gentes  humane^  necessity  required :  for  wars 
jura  queedam  sibi  constituerunt :  arose,  and  the  consequences  were 
bella  etenim  orta  sunt,  et  captivi-    captivity    and  servitude  ;     both 


tales  secutse,  et  servitutes,  quae 
sunt  natural!  juri  contranae : 
jure  enim  naturali  omnes  homi- 
nes ab  initio  liberi  nascebantur  : 
et  ex  hoc  iure  gentium,  omnas 


which  are  contrary  to  the  law  of 
nature  ;  for  by  that  law,  all  men 
are  born  free.  But  almost  all 
contracts  were  at  first  introduced 
by  the  law  of  nations ;  as  for  in- 


pene  contractus  introductisunt,ut  stance,  baying,  selling,  letting, 

emptio  et  venditio,  locatio  etcon-  hireing,  partnership,  a  deposit,  a 

ductio,  societas,  depositum,  mutu-  loan  and  others  without  number, 
um,  et  alii  innumerabiles. 


DIVISIO  JURIS  IN  SCRIPTUM  ET  NON  SCRIPTUM ;  ET  SUBDIVI- 

SIO  JURIS  SCRIPTI. 

}  III.  Constat  autera  jus  nos-  i  3.  The  Roman  law  is  divi- 
tnim,  quoutimur,  aut  scripto,aut  ded,  like  the  Grecian,  into  writ- 
sine  scripto:  ut  apud  Grsecos  ten  and  unwritten.  The  written, 
T»y  vo^wv  o(  fiav  tyt^agioi,  ot  ^f  ayQatpoi.  consists  of  the  plebiscites,  the  de- 
Scriptum  autem  jus,  est,  lex,  crees  of  the  senate,  ordinances  of 
plebiscitum,  senatus-consultum,  prince§,  the  edicts  of  magistrates, 
principum  placita,  magistratuum  and  the  answers  of  the  sages  of 
edicta,  responsa  prudentum.  the  law. 


DE  LEGE  ET  PLEBISCITO. 


}  IV.  Lex,  est,  quod  populus 
Romanus,  senatorio  magistratu 
interrogante,  (veluticonsule.)  con- 
stituebat.  Plebiscitum  est,  quod 
plebs,  plebcio  magistratu  interro- 
gante, (veluti  tribuno,)  constiiue- 
bat.  Plebs  autem  a  populo  eo 
difiert,  quo  species  a  genere  ;  nam 
appellatione  populi  universi  cives 
significantur,  connumeratis  eti- 
am  patriciis  et  senatoribus.  Ple- 
bis  autem  appellatione,  sine  patri- 
ciis et  senatoribus,  caeteri-  cives 
significantur.  Sed  et  plebiscita, 
lege  Hortensia  lata,  non  minus 
valere,  quam  leges,  cceperunt 


§  4.  A  law  is  what  the  Roman 
people  enact  at  the  request  of  a 
senatorial  magistrate  ;  as  a  con- 
sul. A  plebiscite  is  what  the 
commonalty  enact,  when  reques- 
ted by  a  plebeian  magistrate,  as  a 
tribune.  The  word  commonalty 
differs  from  people,  as  a  species 
from  its  genus  ;  for  all  the  citi- 
zens, including  patricians  and  se- 
nators, are  comprehended  under 
the  term  people.  The  term  com- 
monalty, includes  all  the  citizens, 
except  patricians  and  senators. 
The  plebiscites,  by  the  Horten- 
sian  law,  began  to  have  the  same 
force,  as  the  laws  themselves. 
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DE  SENATUS-CONSULTO. 


{  y.  Senatus-consultum  est, 
quod  senatiis  jubet  atque  coosti- 
tuit :  nam,  cum  auctus  esset  pop- 
uIqs  Romanus  in  eummodum,  ut 
difficile  esset|  in  unum  eum  con- 
yocari  le^s  sanciendss  causa,  »- 
quum  visum  est,  senatum  vice 
populi  consuii. 


§  5.  A  senatorial  decree  is 
what  the  senate  commands  and 
appoints  :  for,  when  the  people 
of  Rome  became  so  increased  that 
it  was  difficult  to  asssemble  them 
for  the  enacting  of  laws,  it  seemed 
right,  that  the'  senate  should  be 
consulted  instead  of  the  people. 


DE  CONSTITUXIONE. 

k  Yl.  Sedet,quodprincipipla-       §  6.    The  ordinance  of  the 

cuit,  legis  babet  vigorem :  cum  prince  hath  also  the  force  of  a 

lege  regia,  quee  de  ejus  imperio  law ;  for  the  people  by  the  lex 

lata  est,  populus  ei,  et  in  eum,  regia,  make  a  concession  to  him 

omne  imperinm  suum  et  potes-  of  tlieir  whole  power.    Therefore 

tatem  concedat.      Quodcunque  whatever  the  emperor  ordains  by 

ergo  imperator  per  epistolam  con-  rescript,  decree,  or  edict,  is  law. 

sCituit,  vel  cognoscens  decrevit,  Such  acts  are  called  constitutions, 

vel  edicto  prcBcepit,  legem  esse  Of  these,  some  are  personal,  and 

constat.     Haec  sunt,  quae  consti-  are  not  to  be  drawn  into  preced- 

tutiones  appellantur.    Plane  ex  ent;  for,  if  the  prince  hath  indulg- 

his  qnsBdam  sunt  personates,  quae  ed  any  man  on  account  of  his  mer- 

nec  ad  exemplum  trahuntur,  quo-  it,  or  inflicted  any  extraordinary 

niam    non    hoc  princeps  viilt :  punishment   on  a  criminal,   or 

nam  quod  alicui  ob  meritum  in-  granted  some  unprecedented  as- 

dulsit,  vel  si  quam  paenam  irro-  sistanee,  these  acts  extend  notbe- 

gavit,  vel  si  cui  sine  exempio  yond  the  individual.    But  other 

sabvenit,    personam  non  trans-  constitutions  being  general,  un- 

greditar.    Alias  autem,  cum  gen-  doubtedly  bind  all, 
eraies  sint,  omnes  proculdubio  te- 
nent. 


DE  JURE  HONORARIO. 


i  TIL  Prsetorum  quoque  edic- 
ta  non  modicam  obtinent  juris 
anctoritatenL  Hoc  etiam  jus 
honorarium  solemus  appellare : 
quod,  qui  honores  gerunt,  (id  est 
magistratus,)  auctoritatem  huic 
juri  dederunt.  Proponebant  et 
asdiles  curules  edictum  de  qui- 
bosdam  causis ;  quod  et  ipsum 
jam  hoDorarii  portio  est. 
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§  7.  The  edicts  of  the  praetors 
are  also  of  great  authority. 
These  edicts  are  called  the  hon- 
orary law  because  the  magis- 
trates who  bear  honors  i^  the 
state,  have  given  them  their  sanc- 
tion. The  curule  osdiles  also, 
upon  certain  occasions,  published 
their  edicts,  which  became  a  part 
of  the  jus  honorarium. 
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OE  RESPONSIS  PRUDENTUH. 

§    YIIL  Responsa  prudentum  §  8.  The  answers  of  tlie  law- 

suntsententiasetopinioneseorum,  yers  are  the  opinions  of  persons 

quibus  permissum  erat  de  jure  authorised  to  give  answers  on 

respondere :  nam  antiquitus  con-  matters  of  law.    For  anciently, 

stitutum  erat,  ut  essent,  qui  jura  public  interpreters  of  the   law 

publice  interpretarentur,  quibus  a  were  licensed  by  the  emperors 

CaBsare  jus  respondendi  datum  and  were  called  juris-consulti ; 

est,  qui  juris-consulti  appellaban-  and  their  opinions  obtained  so 

tur :  quorum  omnium  sententise  great  an  authority,  that  it  was 

et  opiniones  eam  auctoritatem  te-  not  in  the  power  of  a  judge  to 

nebant,  ut  judici  recedere  a  res-  recede  from  them, 
ponsis  eorum  non  liceret,  ut  est 
constitutum. 


DE  JURE  NON  SCRIPTO. 

§  IX.  Sine  scripto  jus  venit,  §  9.  The    unwritten  law  is 

quod  usus  approbavit ;  nam  di-  that,  which  usa<re  has  approved  : 

uturni    mores,    consensu  uten-  for  daily  customs,  established  by 

tium  comprobati,  legem  imitan-  the  consentofthose  who  use  them, 

tur.  put  on  the  character  of  law. 


RATIO  SUPERIORIS  DIVISIONIS. 

§  X.  Et  non  ineleganter  in  §  10.  Nor  is  it  an  inelegant  di- 

duas  species  jus  civile  distributum  vision  of  the  law,  into  written 

esse  videtur ;  nam  origo  ejus  ab  and  unwritten  :  which  seems  to 

institutisquarumcivitatum,Athe-  have  taken  rise  from  the  pecul- 

narum  scilicet  et  Lacedoemoni-  iar   customs    of  the   Athenians 

orum,  fluxisse  videtur.    In  his  and   Lacedemonians.     For  the 

enim  civitatibus,  ita  agi  solitum  Lacedimonians  trusted  chiefly  to 

erat  ut,  Lacedsemonii  quidem  ea,  memory,  for  the  preservation  of 

quae  pro legibus  observabant, me-  their  laws;  but  the  laws  of  the 

moriae  mandarent:  Athenienses  Athenians    were    committed   to 

vero  ea,  quas  in  legibus  scripta  writing, 
comprehendissent,  custodirent 


DIVISIO  JURIS  IN  IMMUTABILE  ET  MUTABELE. 

§  (|E1.  Sed  naturalia  quidem  §  11.  The  laws  of  nature,  ob- 

jura,  qusB  apud  omnes  gentes  pe-  served  by  ail  nations,  inasmuch 

rseque  observantur,  divina  qua-  as  they  are  the  appointment  of  di- 

dam  providentia  constituta,  sem-  vine  providence,   remain   fixed 

per  JGurma  atque  immutabilia  per-  and  immutable.    But  the  laws, 
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maneoL    E^  vero,  quce  ipsa  sibi  which  every  city  has  enacted  for 

qoagse  civitas    constituit,  ssepe  itself,  suffer  frequent  changes,  ei- 

mataii  solent,  vel  tacito  coosen-  ther  by  tacit  consent  of  the  peo- 

50  populij  vel  alia  postea  lege  pie,  or  by  some  subsequent  law. 


DE  OBJECTIS  JURIS. 

I  Xn.  Omne  autem  jus,  quo  §  12.  All  laws,  relate  to  per- 

utimur,  vel  ad   personas  pertinet,  sons,  things,  or  actions.     First 

Tel  ad  res,  v^  ad  actiones.      Et  then  of  persons ;  for  it  would  te 

prios  de  personis  videamus :  nam  of  little  purpose  to  study  the  law, 

panim  esc  jus  nosse,  si  personas,  while  ignorant  of  persons,    for 

qaanim  causa    constitutum  est,  whose  sake  the  law  was  consti- 

ignorentar.  tuted. 


TTTULUS  TERTIUS. 
•DE    JURE    PERSONARUM. 

D.  1.    T.  5. 

PRIMA  DIVISIO  PERSONARUM. 

SUMMA  itaque  divisio  de  ju-  The  first  general  division  of 

le  peisonaruna   haec  est :   quod  persons,  in  respect  to  their  rights, 

wanes  homines  aut  liberi  sunt,  is  into  freemen  and  slaves. 
amaervi. 

DEFINrnO  UBERTATIS. 

i  I.  Et  libertas    quidem   (ex  §  1.  Freedom,  from  which  we 

qua  etiam  liberi  vocantur)   est  are  denominated  free,  is  the  nat- 

Baturalis  facultas  ejus,  quod  cui-  ural    power  of   acting    as    we 

que  facere  libet,  nisi  quid  vi  aut  please,  unless  prevented  by  force, 

jure  prohibetur.  or  by  the  law. 

DEFINITIO  SERVITUTIS. 

}  IL  Servitus  autem  est  con-  §  2.  Slavery,  is  when  one  man 
stitQtio  juris  gentium,  qua  quis  is  subjected  to  the  dominion  of 
dominio  alieno  contra  naturam  another,  according  to  the  law  of 
subjicitur.  nations,  though  contrary  to  nat- 

ural right. 
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SERVI  ET  MANCIPn  ETYMOLOGIA. 

i  IlL  Servi  autem  ex  eo  ap-       §  3.  Slaves  are  denominated 

pellad  sunt,    quod   imperatores  servi,  from  the  practice  of  our 

captivos  vendere,  ac  per  hoc  ser-  generals  to  sell  their  captives, 

vare,  nee  occidere  solent;   qui  and  thus  preserve,  (servare)  and 

etiam  mancipia  diet!  sunt ;    eo,  not  slay  them.     Slaves  are  also 

quod  ab  hostibus  manu  capian-  called  mancipia  in  that  they  are 

tur.  taken  from  the  enemy  by  hand 

»  (oianucapti.) 

QUmUS  MODIS  SERVI  CONSTTTDUNTUR. 

§  lY.  Servi  autem  aut  nascun-  §  4.  Slaves  are  bom  such,  or 

tur,  aut  fiunt.      Nascuntur  ex  become  so.     They  are  born  such 

ancillis  nostris:    fiunt  aut  jure  of  bond- women:  they  become  so 

gentium,  id  est,  ex  captivitate;  either  by  the  law  of  nations,  that 

aut  jure  civili,  cum  liber  homo,  is,  by  captivity ;  or  by  the  civil 

major  viginti  annis,  adpretium  law;    as    when  a  free  person, 

participandum    sese    venundari  above  the  age  of  twenty,  suffers 

passus  est.  himself  to  be  sold,  for  the  sake  of 

sharing  the  price  given  for  him. 

DE  LIBERORUM  ET  8ERV0RUM  DIVISIONE. 

i  Y.  In  servorum  conditione  i  6.  In  the  condition  of  slaves 
nulla  est  differentia ;  in  liberis  there  is  no  diversity ;  but  among 
autem  multss :  aut  enim  sunt  in-  free  persons,  there  are  many ; 
genuiy  aut  libertini.  -  thus,  some  are  ingenui,  or  Free- 

men ;    others  litertini  or  Freed 
Men. 


TITULUS  QUARTUS. 

DEINGENUIS. 

O.  vii.    T.  14. 

DE  INGENUI  DEFINrnONE. 

INOENUUS  est  is,  qui  statim,  A  Freeman  is  one  who  is  born 

ut  natus  est,  liber  est ;  sive  ex  free,  by  being  born  in  matrimony, 

daobus  ingenuis  matrimonio  edi-  of  parents,  who  are  both  free,  or 

tus  est,  sive  ex  libertinis  duobus,  both  freed ;   or  of  parents,  one 

give  ex  altero  libertino^  et  altero  tieei  the  other  freed.     But  one 
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ingenuo.    Sed  et,  si  quis  ex  ma-  born  of  a  free  mother,  although 

tre  nascitur    libera,    patre  vere  the  father  be  a  slave,  or  unknowu, 

serro,  ingenuus  nihilominus  nas-  is  free :  notwithstanding  he  was 

citar :  quemadtmodum,  qui  ex  conceived  discreditably.    And  if 

matre  Ubera  e  incerto  patre  na-  the  mother  is  free  at  the  time  of 

tos  est :   quoniam  vulgo  concep-  the  birth,  although  a  bond-wo- 

tos  est    Sufficit  autem,  liberam  man  when  she  conceived,  the  in- 

ihisse  matrem  eo  tempore,  quo  fant  will  be  free.    Also  if  a  wo- 

nascitur,  licet  ancilla  conceperit :  man,  free  at  conception,  becomes 

et,  e  contrario,  si  libera  concepe-  a  slave  and  is  delivered,  her  child, 

rit,  deinde  ancilla  facta  pariat,  is  nevertheless  free  born ;  for  the 

placait  enm,  qui  nascitur,  libe-  misfortune  of  the  mother  ought 

ram  nasci :  quia  non  debet  ca-  not  to  prejudice  her  unborn  in- 

lamitas  matris  ei  nocere,  qui  in  fant    It   has   been  a  question , 

ventre  est.     Ex  his  illud  qusBsi-  whether  the  child  of  a  woman, 

tarn  est,  si  ancilla  prasgnans  man-  who  is  made  free  during  preg- 

Tinussa  sit,  deinde  ancilla  postea  nancy,  but  beccomes  bond  before 

&ctapepererit,liberumanservum  delivery,  would  be  free  born? 

pariat  ?    Et  Martianus  probat,  li-  Martianus  proves  the  affirmitive ; 

benim  nasci :    sufficit  enim  ei,  for,  he  deems  it  sufficient  to.the 

qui  in  otero  est,  liberam  matrem  unborn  child,  if  the  mother  hath 

Tel  medio  tempore  habuissa;  ut  li-  been  free  at  any  time  between 

ber  nascatur ;  qudd  et  verum  est.  conception  and  delivery ;  and  ftiis 

is  true. 


DE  ERRONEA  INGENUI  ET  MANUMISSIONE. 

i  L  Cum  autem  ingeuus  ali-       i  1.  It  will  not  injure  a  man 

qnis  natns  sit,  non  officit  ei,  in  bom  free  to  have  been  in  servi- 

aervitute  friisse,  et  postea  manu-  tude,  and  afterwards  manumit- 

miflRim  esse :  saepissime    enim  ted :  for  it  hath  been  often  settled 

coosdtntum  est,    natalibus  non  that  manumission  shall  not  pre- 

officere  manumissionem.  judice  free  birth. 


TITULUS  QUINTUS. 


DE  LIBERTINIS. 


DEFINrnO  Et  ORIGO  UBERTINORUM  ET  MANUMISSIONIS. 

LIBERTIMI  sunt,  qui  ex  jus-  Freed  men  are  those  who  have 
ta  servitute  manumissi  sunt,  been  manumitted  from  just  seryi- 
Manumissio  autem  est  de  manu   tudc.   Manumission,  manu-datio, 
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datio;  quamdin  aliquis  in  servi-  implies  the  giving  of  liberty ;  for 
tute  est,  manui  et  potestati  sup<  whoever  is  in  servitude,  is  sub- 
positusest:  et  man u missus  libe-  ject  to  the  band  and  power  of  an- 
ratur  a  domini  potestate :  quae  other ;  but  whoever  is  manu- 
res a  jure  gentium  originem  mitted,  is  free  from  both, 
sumpsit ;  utpote  cum  jure  natu-  Manumission  took  its  rise  from 
rali  omnes  liberi  nascerentur ;  the  law  of  nations ;  for  all  men 
nee  esset  nota  manumissio,  cum  by  the  law  of  nature  are  born 
seivitus  esset  incognita.  Sed,  free;  nor  was  manumission 
postquam  jure  gentium  servitus  heard  of  while  servitude  was  un- 
ingenuitatem  invasit,  secutum  est  known.  But  when  servitude,  un- 
beneficium  manumissionis :  et,  der  sanction  of  the  law  of  na- 
cum  uno  communi  nomine  om-  tions,  invaded  liberty,  the  benefit 
nes  homines  appellarentur,  jure  of  manumission  became  then  a 
gentium  tria  hominum  genera  consequence.  For  all  men  at  first 
esse  CGBperunt :  liberi ;  et  his  were  denominated  by  one  com- 
contrarium,  servi ;  et  tertium  mon  appellation,  'till,  by  the  law 
genus,  libertini ;  qui  desierant  of  nations,  they  began  to  be  divi- 
esse  servi.  ded  into  three  classes,  viz.  into  li- 
beri, or  freemen,  servi,  or  slaves, 
and  libertini,  freedmen  who  have 
ceased  to  be  slaves. 


QUIBUS  MODIS  MANUMITTATUR. 

§  I.  Multis  autem  modis  man-  §  1.  Manumission  is  efiected 

umissio  procedit :   aut  enim  ex  by  various  ways ;  either  in  the 

sacris  constitutionibus  in  sacro-  face  of  the  church,  according  to 

Sanctis  ecclesiis,  aut  vindicta,  aut  the  imperial  constitutions,  or  by 

inter  amicos,  aut  per  epistolam,  the  vandicta,  or  in  the  presence 

aut  per  testamentum,  aut  per  ali-  of  friends,  or  by  letter,  or  by  tes- 

am  quamlibet  ultiraam  volunta-  tament,  or  by  any  other  last  will, 

tem.     Sed  et  aliis  multis  modis  Liberty  may  also   be  conferred 

libertas  servo  competere  potest,  upon  a  slave  by  diverse  other 

qui  tarn  ex  veteribus,  quam  ex  methods,  some  of   which  were 

nostris  constitutionibus,  iutroduc-  introduced  by  former  laws,  and 

ti  sunt  others  by  our  own. 

UBI  ET  QUANDO  MANUMITTI  POTEST. 

§  11.  Servi  vero  a  dominis  §  2.  Slaves  may  be  manumit- 
semper  manumitti  solent,  adeo  ut  ted  by  their  masters  at  any  time  ; 
vel  in  transitu  manumittantur ;  even  on  the  way,  as  while  the 
veluti  cum  praetor,  aut  pra3ses,  proetor,  the  governor  of  a  prov- 
aut  proconsul,  in  balneum,  vel  in  ince,  or  the  proconsul  is  going  to 
theatrum  eunt.  the  baths,  or  to  the  theatre. 
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DE  UBERTINORUM  DIVISIONE  SUBLATA. 

}  III.  Libertinorum  autem  sta-       §  3.  Freedmen  were  formerly 

tns  tripertitus  antea  fuerat :  nam,  distinguished  by  a  threefold  di- 

qui  mauumittebantur,  modo  ma-  vision.    Those,  who  were  man- 

jorem  et  justam  libertatem  conse-  umitted,  sometimes  obtained  the 

quebantur,  et  fiebant  cives  Ro-  greater  liberty,  and  became  Ro- 

m^i ;  modo  minorem,  et  Latini  man  citizens ;  sometimes  only  the 

exTege  Junia  Norbana  fiebant ;  lesser,  and  became  Latins,  under 

modo  inferiorem,  et  fiebant  ex  the  law  Junia  Norbana;    and 

lege  ^lia  Sentia  Dedititii :  sed  sometimes  only  the  inferior  liber- 

quoniam    Dedititiorum   quidem  ty,  and  became  Dedititii,  by  the 

pessima  conditio,  jam  ex  multis  law  ^lia  Sentia.    But,  the  con- 

temporibus  in  desuetudinem  abie-  dition  of  the  Dedititii  differing 

Tat-,  Latinorum  vjeronomen  non  but  little  from  slavery,  has  been 

frequentabatnr ;    ideoquc  nostra  long  disused ;    neither  has  the 

pietas,  omnia  augere  et  in  hielio-  name  of  Latins  been  frequent. 

rem  statum  reduccre  desiderans,  Our  piety  therefore,  leading  us 

duabus  constitutionibus  hoc  em-  to  reduce  all  things  iiKo  a  better 

endavit,  et  in  pristinum  statum  state,  we  have  amended  our  laws 

reduxit :   quia  et  a  primis  urbis  by  two  constitutions,  and  re-es- 

Roms  cunabulis  una  atque  sira-  tablished  the  ancient  usage  ;    for 

plex  libertas  competebat,  id  est,  anciently  liberty  was  simple  and 

padem,  qu»n,  habebat  manumis-  undivided  ;  that  is,  it  was  confer- 

sor  ;  nisi  quod,  scilicet,  libertinus  red  upon  the  slave,  as  his  manu- 

sit,  qui  manumittitur,  licet  ma-  mittor    possessed  it;    admitting 

numissor  ingenuus  sit :  et  Dedi-  this  single  diflference,  that  the 

titios  quidem  per  constitutionem  person  manumitted  became  only 

nostram  expulimus,  quam  pro-  a  Freedman,  although  his  manu- 

malgavimus  inter  nostras  decis-  mittor  was  a  Freeman. 

iones ;  per  quas,  suggerente  no-       We  have  abolished  the  Dediti- 

bisTribonianoviroexcelso  quaes-  tii  by  a  constitution  published 

tore  nostro,  antiqui  juris  alterca-  among  our  decisions,  by  which, 

tiones  placavimus.    Latinos  au-  at  the  instance  of  Tribonian,  our 

tern  Junianos,  et  omnem,  quae  Quaestor,  we  have  suppressed  all 

circa  eos  fuerat,  observantiam,  disputes  concerning  the  ancient 

alia  constitutione,  per  ejusdem  law.    We  have  also,  at  his  sug- 

qnaestores  suggestionem,  correx-  gestion,  altered  the  condition  of 

imus,  quae  inter  imperiales  radi-  the    Latins,  and    corrected  the 

at  sanctiones ;  et  omnes  libertos,  laws,  which  related  to  them,  by 

(nullo,  nee  aetatis  manumissi,  nee  another  constitution,  conspicuous 

oomini   manumittentis,  nee    in  among  the  imperial  sanctions : 

manumissionis  modo,  discrimine  and  we  have  made  all  the  ireed- 

habito,  sicuti  antea  observabatur,)  men  in  general  citizens  of  Rome, 

civitate    Romana    decbravimus,  regarding  neither  the  age  of  the 

multis  media  additis,  per  quos  manumitted,  nor  of  the  manumit- 
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possit  libertas  servis  cum  civitate  tor,  nor  the  ancient  forms  of  man- 
Romana,  quas  sola  est  in  prsesen-  umission.  We  have  also  intro- 
ti,  praestari.  duced  many  new  methods,  by 

which  slaves  may  become  Roman 
citizens;  the  only  liberty  that 
can  now  be  conferred. 


TITULUS  SEXTUS. 

QUI  ET  EX  QUIBUS  CAUSES,  MANUMITTERE  NON 

POSSUNT. 

« 

D.  xl  T.  9.    C.  vii.  T.  11. 

PRIUS  CAPUT  LEGIS  MUJE  SENTLE,  DE  MANUMlTTENTE  IN 

FRAUDEM  CREDITORUM. 

NON  tamen  cuicunque  volen-  Every  master  may  not  manu- 

ti  manumittere  licet :  nam  is,  qui  mit  at  will :  for  if  done  with  in- 

in  fraudem  creditorum  manumit-  tent  to  defraud  his  creditors,  it  is 

tit,  nihil  agit :  quia  lex  iBlia  Sen-  void.    The  law  JElrn  Sentia  re^ 

tia  impedit  libertatem.  straining  this,  liberty. 

DE  SERVO  INSTITCJTO  CUM  LTBERTATE. 

i  I.  Licet  autem  domino,  qui  §  1.  A  master,  who  is  insolvent, 

solvendo  non  est,  in  testamento  may  lyppoint  a  slave  to  be  his 

servumsuumcumlibertatehaere-  heir  with  liberty,  that  thus  the 

dem  instituere,  ut  liber  fiat,  haD-  slave  may  obtain  his  freedom, 

resque  ei  solus  et  necessarius,  si  and  become  the  only  and  neces- 

modo  ei  nemo  alius,  ex  eo  testa-  sary  heir  of  the  testator,  provided 

mento,  haeres  extiterit :  aut  quia  no  other  person  is  also  heir  by 

nemo  hseres  scriptus  sit,  aut  quia  the  same  testament ;    and  this 

is,  qui  scriptus  est,  qualibet  ex  may  happen,  either  because  no 

causa  haeres  ei  non  extiterit.    Id-  other  person  was  instituted  heir 

que  eadem  lege  ^lia  Sentia  pro-  or  because  the  person,  so  insti- 

visum  est,  et  recte.    Valde  enim  tuted,  is  unwilling  to  act.     This 

prospiciendum  erat,  ut  e^entes  privilege  of  masters  was  for  wise 

homines,  quibus  alius  hasres  ex-  reasons  established  by  the  law 

titurus  non   esset,  vel   servum  ^lia  Sentia :   for  it  became  ne- 

suum  necessarium  haeredem  ha-  cessary  to  provide,  that  indigent 

berent,    qui    satisfacturus   esset  men,  to  whom  no  man  would  be 

creditoribus :   aut,  hoc  eo  non  a  voluntary  heir,  might  have  a 
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faciente,  creditores  res  hseredt-  slave  for  a  necessary  heir  to  sat- 
tarias  servi  nomine  vendant,  ne  isfy  creditors  ;  or  that  the  credit- 
injaria  defunctus  afficiatur.  ors  should  sell   the    hereditary 

effects  in  the  name  of  the  slave, 
lest  the  deceased  should  suffer 
ignominy. 


DE  SERVO  INSTITOTO  SINE  LIBERTATE. 

I  n.  Idemque  juris  est,  etsi  sine  §  2.  A  slave  also  becomes  free 
libertate  servus  hseres  institutus  by  being  instituted  an  heir,  al- 
est ;  quod  nostra  constitutio  non  though  his  freedom  be  not  men- 
solum  in  domino,  qui  solvendo  tioned  :   for  our  constitution  re- 
non  est,  sed  generaliter  constitu-  spects  not  only  the  insolvent  mas- 
it,  nova  hnmanitatis  ratione  ;   ut  ter,  but,  by  a  new  act  of  human- 
ex  ipsa  scriptura  institutionis  eti-  ity,  it  extends  generally ;  so  that 
am  libertas  ei  competere  videa^  the  institution  of  an  heir,  implies 
tur:  cumnonsit  verisimile,  eum,  the  grant  of  liberty.     For  it  is 
qnem  h^redem  sibi  elegit,  si  prsB-  highly  improbable,  that  a  testator, 
lermiserit     libertatis    dationem,  although  he  has  omitted  to  men-^ 
servum  remanere  voluisse,  et  ne-  tion  liberty  in  his  will,  could 
minem  sibi  haeredem  fore.  mean  that  the  person  instituted, 

should  remain  a  slave,  and  bim^ 
self  be  destitute  of  an  heir. 


QUID  SIT  W  FRAUDEM  CREDITORUM  MANUiMTTTERE. 


§  IIL  In  fraudem  autem  cred- 
itorum  manumittere  videtur,  qui 
vel  jam  eo  tempore,  quo  manu- 
mittit,  solvendo  non  est ;  vel  qui, 
datis  libertatibiis,  desiturus  est 
solvendo  esse.  ]?revaluisse  ta- 
men  videtur,  nisi  animum  quoque 
fraudandi  manumissor  habuerit, 
noti  impediri  libertatem,  quarovis 
bona  ejus  creditoribus  non  sufii- 
ciant :  sa^pe  enim  de  facultatibus 
suis  ampiius,  quam  in  his  est, 
sperant  homines.  Itaque  tunc 
intelligimus  impediri  libertatem, 
cum  utroque  modo  fraudantur 
creditores ;  id  est,  et  consilio  man- 
umittentis,  et  ipsa  re  ;  eo  quod 
bona  ejus  non  sunt  suffectura 
creditoribus. 

3 


§  3.  Manumission  is  in  fraud 
of  creditors,  if  the  master  is  insol- 
vent, when  he  manumits,  or  be- 
comes so  by  manumitting.  It  is 
however  the  prevailing  opinion, 
that  liberty,  when  granted,  is  not 
impeached,  unless  the  manumit- 
tor  meant  to  defraud,  although 
his  goods  are  insufficient  for  the 
payment  of  his  creditors ;  for  men 
frequently  hope  better,  than  their 
circumstances  really  are.  We 
therefore  understand  liberty  to  be 
then  only  impeded,  when  credi- 
tors are  doubly  defrauded :  by 
the  intention  of  the  manumittor^ 
and  in  reality. 
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ALTERUM  CAPUT  LEGIS  iELLE  SENTLE  DE  ME^ORE 

VIGINTI  ANNIS. 

§  IV.  Eadem  lege  ^lia  Sentia,  §  4.   By  the  same  law  ^lia 

domino  minori  vigrnti  annis  non  Sentia,  a  master,  under  the  age 

aliter    manumiltere   permittitur,  of  twenty  years,  cannot  manumit, 

quam  si  vindicta  apud  consilium,  unless  for  some  good  reason,  to 

justa causa manumissionis appro-  be  approved  by  a  council;  and 

bata,  fuerint  manumissi.  then  by  the  vindicta. 

QUiE  SUNT  JUST^  CAUSAE  MANUMISSIONIS. 

§  V.  Justse  autem  causae  man-  §  5.  Just  reasons  for  manumis- 

umissionis  sunt :   veluti  si  quis  sion,  are  that  the  person  to  be 

patrem  aut  matrem,  filium  filiam-  manumitted  is  father  or  mother 

ve,  aut  fratres,  sororesve  natu-  to  the  manumittor,  his  son  or 

rales,  aut  paedag^ogum,  aut  nutri-  daughter,  his  brother  or  sister, 

cem,  aut  educatorem,  aut  alum-  his  preceptor,  his  nurse,  his  fos- 

num  alumnamve,  aut  collectane-  ter  child,  or  his  foster  brother ; 

um  manumittat ;    aut    servum,  or  to  constitute  him  his  proctor ; 

procuratoris  habendi  gratia ;  aut  or  his  bond-woman,  with  an  in- 

aucillam,    matrimonii    habendi  tent  to  marry  her,  provided  the 

causa ;  dum  tamen  infra  sex  men-  marriage  is  performed  within  six 

ses  in  uxorem  ducatur,  nisi  justa  months.    But  a  slave  who  is  to 

causa  impediat :    et  servus,  qui  be  constituted  proctor,  cannot  be 

manumittitur,   procuratoris    ha-  manumitted  for  that  purpose,  if 

bendi  gratia,  non  minor  decem  under  seventeen, 
et  septem  annis  manumittatur. 

DE  CAUSA  SEMEL  PROBATA. 

5  VI.  Semel  autem  causa  ap-  §  6.  A  reason  once  admitted  in 

probata,  sive  vera  sit,  sive  fialsa,  favor  of  liberty,  be  it  true  or  false, 

non  retractatur.  cannot  be  recalled. 

ABROGATIO  POSTERIORIS  CAPITIS  LEGIS  iELLE  SENTIiE. 

§  Vn.  Cum  ergo  certus  modus  §  7.  When  certain  bounds  were 
manumittendi  minoribus  viginti  prescribed  by  the  law  ^lia  Sen- 
annis  dominis  per  legem  jEliam  tia  to  all  minors  under  twenty, 
Sentiam  constitutus  esset,  eveni-  with  regard  to  ipanumission,  it 
ebat,  ut,  qui  quatuordecem  annos  was  observed,  that  any  person, 
expleverat,  licet  testamentum  fa-  who  had  completed  fourteen 
cere,  et  in  eo  sibi  hasredem  in-  years,  might  make  a  testament, 
stituere,  legataque  relinquere,  institute  an  heir,  and  bequeath 
posset,  tamen,  si  adhuc  minor  legacies,  and  yet  that  no  person, 
esset  viginti  annis,  libertatem  under  twenty,  could  confer  liber- 
servo  dare  non  posset ;  quod  non  ty ;  which  was  not  longer  to  be 
erat  ferendum :  nam,  cui  totorum  tolerated :  for  can  any  just  cause 
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suorum  bonoram  in  testamento  be  assigned,  why  a  man,  perrait- 

dispositio  data  erat,  qiiare  non  ted  to  dispose  of  all  his  effects, 

simiUter  ei,  quemadmodum  ahas  by  testament,  should  be  debarred 

res,  ita  et  de  servis  suis  in  ultinyi  from  enfranchising  his  slaves  ? 

voluntate  disponere,  qnemadmo-  But  liberty  being  of  inestimable 

dum  voluerit,  permittimus,  ut  et  value,  and  our  ancient  laws  pro- 

libertatem  eis   possit  praestare?  hibiting  any  person  to  make  a 

Sed  cum  libertas  inaestimabilis  grant  of  it,  who  is  under  twenty 

res  sit,  et  propter  hoc  ante  vigesi-  years  of  age,  we  therefore  make 

mum  aetatis  annum   antiquitas  choice  of  a  middle  way,  and  per- 

libertatem  servo  dare  prohibebat ;  mit  all,  who  have  attained  their 

ideo  nos,  mediam  quodammodo  eighteenth  year,  to  confer  liberty 

viam  eligentes,  non  aliter  minori  by  testament.     For  since,  by  for- 

viginti  annis  libertatem  in  testa-  mer  practice,  persons  at  eighteen 

tnento  dare  servo  suQConcedimus,  years  of  age  were  permitted  to 

nisi  septemdecimum  annum  im-  plead  for  their  clients,  there  is  no 

pleverii,etoctodecimumattigerit.  reason,  why  the  same  stability  of 

Cum  enim  antiquitas  hujusmodi  judgment,  which  qualifies  them 

aDtati  et  pro  aliis  postularc  con-  to  assist  others,  should  not  enable 

cesserit,  cur  non  etiam  sui  judicii  them  to  be  of  service  to  thera- 

stabilitas  ita  eos  adjuvare  creda-  selves  also,  by  having  the  liberty 

tiir,  ut  ad  libertatem  dandam  ser-  of  enfranchising  their  own  slaves. 

vis  suis  possint  pervenire  l 


TITULUS  SEPTIMUS. 


DE  LEGE  FUSIA  CANINIA  TOLLENDA. 


C.  vii.    T.  3. 


LEGE  Fusia  Caninia,  certus 
modus  constitutus  erat  in  servis 
testamento  manumittendis ;  quam 
quasi  libertates  impedientem  et 
quodammodo  invidam,  tollendam 
esse  censuimus  :  cum  satis  fuerat 
inhumanum,  vivos  quidem  licen- 
tiam  habere  totam  suam  familiam 
libertatem  donare,  nisi  alia  causa 
impediat  libertatem  ;  morientibus 
autem  hujusmodi  liccntiam  adi- 
mere. 


By  the  law  Fusia  Caninia- 
masters  were  limited  in  manumit, 
ting  by  testament;  we  have 
thought  proper  to  abrogate  this 
law  as  odious  and  destnictive  of 
liberty ;  judging  it  inhuman,  that 
persons  in  health  should  have 
power  to  manumit  a  whole  fam- 
ily, if  no  just  cause  forbid,  and 
that  the  dying  should  be  prohib- 
ited from  doing  the  same. 
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TITULUS  OCTAVUS. 


DE  HIS,  am  SUI  VEL  ALIENI  JURIS  SUNT. 


D.  1.    T.  6. 


ALTERA  DIVISIO  PERSONARUM. 

SEftUITUE  de  jure  persona-       We  now  proceed  to  another 

rum  alia  divisio  ;  nam  quaedam  division  of  persons  ;  for  some  are 

personse  sui  juris  sunt,  qua^dam  independent,  and  some  are  sub- 

aliened  juri    subject^.      Rursus  ject  to  the  power  of  others.    Qf 

earum,  quas  alieno  juri  subjectae  those,  who  are  subject  to  others, 

sunt,  aliae  sunt  in  potestate  paren-  some  are  in  the  power  of  parents, 

turn,  alio  in  potestate  domino-  others  of  their  masters.    Let  us 

rum,     Yideamus  itaque  de  his,  then  inquire,  who  are  in  subjec- 

quss  alieno  juri  subjectse  sunt ;  tion  to  others ;  for,  when  we  shall 

nam,  si  cognoverimus,  qusBuam  ascertain  these,  we  shall  at  the 

ist®  personam  sunt,  simul  intelli-  same  time  discover,  who  are  in- 

gemus,  qudB  sui  juris  sunt ;    ac  dependent.     And  first  of  those, 

prius  inspiciamus  de  his,  ques  in  who  are  in  the  power  of  masters, 
potestate  dominorum  sunt. 


DE  JURE  GENTIUM  IN  SERVOS. 

§  I.  In  potestate  itaque  domino-  §  1.  All  slaves  are  in  the  power 

rum  sunt  servi,  quae  quidem  po-  of  their  masters,  a  power  derived 

testas  juris  gentium  est ;    nam  from  the  law  of  nations :  for  it  is 

apud  omnos  pereeque  gentes  an-  observable    among   all   nations, 

imadvertere  possumus,  dominis  that  masters  have  always  tiad  the 

in  servos  vitas  necisque  potesta-  power  of  life  and  death  over  their 

tem  fuisse :   et,  quodcunque  per  slaves,   and  that  whatever  the 

servum  acquiritur,  id  domino  ac-  slave  acquires,  is  acquired  for 

quiri.  the  master. 


DE  JURE  CIVIUM  ROMANORUM  IN  SERVOS. 


(  II.  Sed  hoc  tempore  nuUis 
bominibu^  qui  sub  inperio  nos- 
txo  sunt,  licet,  sine  causa  legibus 
cognita,  in  servos  suos  supra  mo- 
dum  sacvire.  Nam,  ex  constitu- 
tione  divi  Antonini,  qui  sine  cau- 
sa servum  suum  occiderit,  non 
minus  puniri  jubetur,  quam  si 
idienum  servum  occiderit*    Sed 


§  2.  All  our  subjects  are  now 
fqrbidden  to  ipflict  any  extraor- 
dinary punishment  upon  their 
slaves,  without  legal  cause.  For, 
by  a  constitution  of  Antoninus, 
whoever  causelessly  kills  his  own 
slave,  is  to  be  punished  equally 
as  if  he  had  killed  the  slave  of 
another.    The  too  great  severity 
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et  major  asperitas  dominorum,    of  masters  is  also  restrained  by 

ejusdem  principis  constitutione,    another  constitution  of  Antoninus 

coercetur  :  nam  Antoninus,  con-    who  bein^  consulted  by  certain 

sultus  a  quibusdam  prsesidibus   governors  of  provinces  concem- 

provinciarum  de  his  servis,  qui    m^  slaves,  who  take  sanctuary 

ad   8^em  sacram  vel  statuam   eiuier  in  temples,  or  at  the  statues 

principum  confiigiunt,  praecepit,    of  the  emperors,  Ordained,  that 

ut,  si  intolerabilis  videatur  ssevi-    if  the  severity  of  masters  should 

fia  dominorum,  cogantur  servos    appear  excessive,  they  mifi;ht  be 

9U0S  bonis  conditionibus  vendere,    compelled  to  make  sale  of  their 

ut  pretium  dominis  daretur ;   et   slaves  upon  equitable  terms,  so 

recte :   expedit  enim  reipublicg^,    that  the  masters  might  receive 

ne  sua  re  quis  male  utatur.    Cu-   the  value  ;   and  properly ;   inas- 

jus  rescripti,  ad  ^lium  Martia-    much  as  it  is  for  the  public  good, 

num  missi,    verba    sunt    hcec.    that  no  one  should  be  permitted 

Dominorum  quidem  potestatem   to  misuse  even  his  own  property. 

in  servos  illibatam  esse  oportet.    The  words  of  this  rescript,  sent 

nee  cuiquam  hominum  jus  suum   to  iSllius  Martianus,  are  these. — 

detrahi.    Sed  et  dominorum  in-    The  power  of  masters  over  their 

terest,  ne  auxilium  contra  scevi-   slaves  ought  to  be  protected  :  nor 

tiam,  vel  famem,  vel  intolerabi-    ought  any  man  to  fie  deprived  of 

Jem  injuriam,  denegetur  iis,  qui    his  just  right.    But  it  is  for  the 

juste  deprecantur.    Ideoque  cog-   interest  of  all  masters,  that  relief 

nosce  de  querelis  eorum,  qui  ex    against  cruelties,  the  denial  of 

familia  Julii  Sabini  ad  saeram    sustenance,  or  any  other  insuffer- 

statuam  confiigerunt ;   et,  si  vel    able  injury,  should  be  granted  to 

durius  habitos,quam  asquumest,    those    who    justly    implore    it 

vel  infami  injuria  affectos  esse,    Therefore  bok   into    the  com^ 

eognoveris,  venire  jube ;  itautin    plaints  made  by  the  family  of 

potestatem  doniini  non  revertan-    Julius  Sabinus,  whose  slaves  took 

tttr :  quod  si  meae  constitutioni    sanctuary  at  the  sacred  statue ; 

fiaudem  fecerit,  sciat,  me  hoc  ad-    and,  if  proof  be  made  that  they 

inissum  adversus  se  severius  ex-    have  been  too  hardly  treated,  or 

i^utarum.  greatly  injured,  order  them  to  be 

forthwith  sold,  so  that  they  be  no 
longer  subject  to  their  former 
master :  and,  if  Julius  Sabinus 
attempt  to  evade  our  constitution, 
let  him  know,  that  I  shall  put  it 
in  force  against  him  with  more 
severity, 
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TITULUS  NONUS. 
DE  PATRIA  POTESTATE. 

C.viii.    T.47. 

8UMMA  TrrULL 

IN  potestate  nostra  sunt  liberi  Our  children,  begotten  in  law- 
nostri,  quos  ex  justis  nuptiis  pro-  ful  wedlock,  are  tinder  our 
creavimus.  power. 

DEFINinO  NUPTIARUM. 

§  L  Nuptiae  autem,  sive  matri-  §  1.  Matrimony  is  a  connection 

monium,  est,  viri  et  mulieris  con-  between  a  man  and  woman,  im- 

junctio,  individuam  vitae  consue-  plying  a  mutual  and  exclusive 

tudinem  continens.  cohabitation  during  life. 

QUI  HABENT  IN  POTESTATR 

§  II.  Jus  autemj)otestatis,  quod       §  2.  The  power  which  we  have 

in  liberos  habemus,  proprium  est  over  our  children  is  peculiar  to 

civium  Romanorum ;  nulli  enim  the  citizens  of  Rome ;  for  no  oth- 

alii  sunt  homines,  qui  talem  in  er  people  have  the  same  power 

liberos  habeant  potestatem,  qua-  over  their  children,  which  wc 

lem  nos  habemus.  have  over  ours. 


QUI  SUNT  IN  POTESTATE. 

§  III.  Q,ui  igitur  ex  te  et  uxore  §  3.  The  child  of  you  and  your 
tua  nascitur,  in  tua  potestate  est.  wife,  is  under  your  power.  The 
Item  qui  ex  filio  tuo  et  uxore  ejus  issue  of  your  son  and  son's  wife, 
nascitur,  id  est,  nepos  tuus  et  that  is,  your  grand-sons  or  grand- 
neptis,  aeque  in  tua  sunt  potes-  daughters  are  equally  so ;  so  arc 
tate :  pronepos,  et  proneptis,  et  your  great  grand-children,  &c. 
deinceps  casteri.  Qui  autem  ex  But  children  born  of  a  daughter 
fdia  tua  nascuntur,  in  potestate  are  not  in  your  power,  but  in  the 
tua  noQ  sunt ;  sed  in  patris  eo-  power  of  their  father,  or  grand- 
run),  father. 
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TITULUS  DECIMUS. 


DE  NUPTIIS. 


D.  xxiii.  T.  2.    C.  v.  T.  4.    Nov.  74 


QUI  POSSUNT  NUPTIAS  CONTRAHERE. 

JUST  AS  autem  nuptias  inter       The  citizens  of  Rome  contract 

se  cives  Romani  contrahunt,  qui  valid  matrimony,  when  they  fol- 

secundum  pra&cepta  legum  coe-  low   the  precepts    of  the    law ; 

unt,    masculi   quidem   puberes,  males,  when  they  arrive  at  pu- 

fcBminse   autem    viri    potentes ;  berty,  and  females,  when  they  at- 

sive  patres  familiarum  sint ;  sive  tain  to  a  marriageable  age.    The 

filii  mmiliarum  ;  dum  tamen,  si  males,  whether  patres  familiarum, 

filii  familiarum  sint,  consensum  fathers  of  a  family,  or  filii  famili- 

habeant  parentum,    quorum  iti  arum,  sons  ofa  family;  but,  if  they 

potestate  sunt :  nam,  hoc  fieri  de-  are  sons  ofa  family,  they  must  first 

bere,  etcivilis  etnaturalis  ratio  obtain  the  consent  of  the  parents, 

suadet,  in  tantum,  ut  jussus  pa-  under  whose    power   they  are.  • 

lentis  preecedere  debeat.     Undo  For  reason,  both  natural  and  civ- 

qusesitum  Qst,  an  furiosi  filia  nu-  il,  convinces  us,  that  the  consent 

bere,  aut  furiosi  filius  uxorem  of  parents  should  precede  mar- 

dacere,  possit?     Cumque  super  riage  ]  hence  arose  the  question, 

filio  variabatur,  nostra  processit  whether  the  soil  of  a  madman 

decisio,  qua  permissum  est  ad  ex-  could  contract  matrimony  ?    But 

emplum  filiae  furiosi,  filium  quo-  opinions  being  various,  we  deci- 

que  furiosi  posse,  et  sine  patris  ded  that  the  son,  as  well  as  the 

interventu,     matrimonium    sibi  daughter  of  a  madman,  may  mar- 

copulare,    secundum  datum  ex  ry  without  intervention  of  the 

nostra  constitutione  modum.  father,  provided  the  rules  of  our 

constitution  are  observed. 


QVJE  UXORES  DUCI  POSSUNT  VEL  NON.      DE  COGNATIS,  AC 

PRIMUM  DE  PARENTIBUS  ET  LIBERIS. 


i  L  Ergo  non  omnes  nobis 
uxores  ducere  licet :  nam  a  qua- 
rundam  nuptiis  abstinendumest: 
inter  eas  enim  personas,  quae  pa- 
rentum liberorumve  locum  inter 
se  obtinent,  contrahi  nuptise  non 
possunt ;  veluti  interpatremet  fili- 
am,  vel  avum  et  neptem,  vel  ma- 
irem  et  filium,  vel  aviam  et  ne- 


§  1.  We  may  not  marry  any 
woman ;  for  with  some,  mar- 
riage is  forbidden.  Matrimony 
must  not  be  contracted  between 
parents  and  their  children,  as  be- 
tween a  father  and  daughter,  a 
f rand-father  and  his  grand- 
aughter,  a  mother  and  her  son, 
a  grand-mother  and  her  grand- 
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potem,  et  usque  in  infinitum ;  et,  son ;  and  so  on  (in  a  right  line) 
si  tales  personal  inter  sc  coierent,  in  infinitum.  And,  if  such  per- 
nefarias  atque  incestas  nuptias  sons  cohabit,  they  are  truly  said 
contraxisse  dicuntur :  et  hadc  adeo  to  have  cantracted  a  criminal  and 
vera  sunt,  ut,  quamvis  per  adop-  incestuous  marriage ;  inasmuch 
tionem  parentumliberorumve  lo-  as  those,  who  only  hold  the  place 
CO  sibi  esse  cceiperint^  nonpossunt  of  parents  and  children  by  adop- 
inter  se  matrimonio  jungi ;  in  tion,  cannot  intermarry ;  and  the 
tantum,  ut  etiam,  dissoluta  adop-  same  law  remains  even  after  the 
tione,  idem  juris  maneat.  Itaque  adoption  is  dissolved.  You  can- 
earn,  qu85  tibi  per  adoptionem  not  therefore  take  to  wife  one 
filia  vel  neptis  esse  ccbperit,  non  who  hath  been  either  yonr  adop- 
poteris  uxorem  ducere,  quamvis  ted  daughter  or  grand-daughter, 
earn  emancipaVeris.  although  you  may  have  emanci- 
pated her. 


DE  FRATRIBUS  ET  SORORIBUS. 

» 

$  II.  Inter  eas  quoqne  person-  §  2.  Matrimony  is  also  prohib- 

as,  quae  ex  transverso  gradu  cog-  ited  between  collaterals,  but  not 

^  nationis  junguntur,  est  quaedam  so  extensively.    A  brother  and 

similis  observatio,  sed  non  tanta.  sister    are  forbidden  to  marry, 

Sane  enim  inter  fratrem  sororem-  whether  they  are  the  children  of 

que  nuptise  prohibitsB  sunt,  sive  the  same  father  and  mother,  or  of 

ab  eodem  patre  eademque  matre  either.      And,  if  a  woman  be- 

nati  fuerint,  sive  ab  altero  eorum.  comes  your  sister  by  adoption,  so 

Sed,  si  qua  per  adoptionem  soror  long  as  that  subsists,  no  marriage 

tibi  esse  coeperit,  quamdiuquidem  may  be  contracted  between  you. 

constat  adoptio,  sane  inter  te  et  But,  when  the  adoption  is  de- 

eam  nuptis  consistere  non  pos-  stroyed    by  emancipation,    you 

sunt;  cumjvero  per  emancipation-  may  take  her  to  wife.    Also,  if 

em  adoptio  sit  dissoluta,   poteris  you  should  be  emancipated,  there 

earn  uxorem  ducere :  sed  et  si  tu  will  then  remain  no  impediment, 

emancipatus  fueris,  nihil  est  im-  although  your  sister  by  adoption 

pedimento  nuptiis.    Et  ideo  con-  is  not  so.     Hence  if  a  man  would 

Stat,  si  quis  generum  adoptare  ve-  adopt  his  son-in-law,  he  should 

lit,  debere  eum  antea  filiam  suam  first  emancipate  his  daughter,  and 

emancipare :  et  si  quis,  velit  nu-  whoever  would  adopt  his  daugh- 

rum  adoptare,  debere  eum  antea  ter-in-law,     should     previously 

filium  suum  emancipare.  emancipate  his  son. 


DE  FRATRIS  ET  SORORIS  FIUA  VEL  NEPTE. 

§  III.  Fratris  vero  vel  sororis       §  3.  It  is  unlawful  to  marry  the 
filiam  uxorem  ducere  non  licet :   daughter  or  grand-daughter  of  a 
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nee  neptem  fratris  vel  sororis 
quis  diicere  potest,  quamvis  quar- 
to gradu  siiit :  cujus  enim  nliam 
ducero  non  licet,  neque  ejus  nep- 
tem  permiltitur.  Ejus  vero  mu- 
lieris,  quam  pater  tuns  adoptavit, 
filiam  non  videris  prohiberi  uxo- 
rem  ducere  :  quia  neque  natura- 
li,  neque  civili,  jure  tibi  conjun- 
gilur. 


brother,  6t  a  sister ;  although  the 
last  are  in  the  fourth  deme.  For 
when  we  are  prohibited  to  take 
the  daughter  of  any  person  in 
marriage,  we  are  also  prohibited 
to  take  his  grand-daughter.  But 
it  does  not  appear  that  there  is 
any  impediment  against  the  mar- 
riage 01  a  spn  with  the  daughter 
of  her,  whom  his  father  hath 
adopted ;  for  they  bear  no  rela- 
tion to  each  other,  natural  or 
civiL 


DE  CONSOBRINI9. 

i  IV.  Duorum  autem  fratrum  §  4.  Tho  children  of  two 
vel  sororum  liberi,  vel  fratris  et  brothers  (Patrueles)  or  two  sis- 
3orori8,  conjuugi  possuut.  ters,  (sobrini)  or  of  a  brother  and 

sister,  (Consobrini)  may  be  join- 
ed in  matrimony.  (Such  lyre  cous- 
ins.) 


DE  AMITA,  MATERTERA,  AMITA  MAGNA.  MATERTERA  MAGNA. 


§  y.  Item  amitam,  licet  adop- 
tivam,  ducere  uxorem  non  licet ; 
item  nee  materteram  :  quia  pa- 
fentumloco  habentur.  duara- 
tione  verum  est,  magnam  quo- 


§  5.  A  man  may  not  marry  his 
aunt  either  on  the  father's  or  the 
mother's  side,  although  she  is  on- 
ly so  by  adoption ;  tecause  they 
are  regarded  as  representatives  of 


que  amitam,  et  materteram  mag-    parents.     For  the  same  reason  no 
nam,  prohiberi  uxorem  ducere.      person  may  marry  his  great-aunt, 

either  on  his  father's  or  mother's 

side. 


DE  AFFINIBUS,  ET  PRIMUM  DE  PRIVIGNA  ET  NURU. 

i  YI.  Affinitatis  quoque  ven-  i  6.  We    must  abstain    from 

eratione,  a  quarundam  nuptis  ab-  certain  marriages,  through  regard 

sbstinere  necesse  est :   ut   ecce  to  affinity  ;    as  with  a    wife's 

privignam  aut    nurum    ducere  daughter,  or  a  son's  wife,  for 

non   licet:  quia  utrset^^ue   filise  they  are  both  in  the  place  of 

loco  sunt :  quod  ita  scilicet  acci-  daughters :  and   this  rule  must 

pi  debet,  si  fuit  nurus  aut  privi-  be  so  understood  as  to  include 

gna  tua.     Nam,  si  adhuc  nurus  those,  who  have  been,  our  daugh- 

tua  est,  id  est,  si  adhuc  nupta  est  ters-in-law.    For  marriage  with 

filio  tuo,  alia  ratione  uxorem  eam  a  son's  wife,  while  she  continues 

ducere  non  poteris  :  quia  cadem  so,  is  prohibited  on  another  ac- 

duobus  nupta   esse  non  potest,  count,  viz.  because  she  cao  mi 
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Item  8i  adbuc  prlviffoatua  est,  id  be  the  wife  of  two  at  the  same 
esty  si  mater  ejus  tibi  nupta  est,  time.  And  the  marriage  of  a 
ideo  earn  uxorem  ducere  non  man  with  his  wife's  daugfateri 
poterisi  quia  duas  uzores  eodem  while  her  mother  continues  to  be 
tempore  habere  non  licet  his  wife,  is  also  prohibited,  be- 

cause it  is  unlawful  to  have  two 
wives  at  once. 


DE  SOCRU  ET  NOVERCA. 

i  TIL  Socrum  quoque  et  no-       §  7.  A  man  is  forbidden  to 

▼eream  prohibitum    est  uxorem  marry  his  wife's  mother,  and  his 

ducere :  quia  matris  loco  sunt :  father*s  wife,  because  they  both 

quod  et  ipsum,  dissoluta  demum  hold  the  place  of  mothers ;  and 

affinitate,  procedit :  alioquin,  si  this,  although  the  affinity  is  dis- 

adhucnov6rcaest,idest,siadbuc  solved:  besides  a  father's  wife, 

{»tri  tuo  nupta  es^  communi  jure  while  she  continues  to  be  so,  may 

raipeditur  tibi  nubeie,  quia  ea-  not  marry,  because  no  woman 

dem  duobus  nupta  esse  non  po-  can  have  two  husbands  at  the 

test    Itemsiadhuc  socrus  est,  same  time.    Nor  can  a  man  mar* 

id  est,  si  adhuc  filiaejus  tibi  nup-  ry  his  wife's  mother,  her  daugh- 

ta  est,  ideo  impediuntur  tibi  nup-  ter  continuing  his  wife,  because 

lias,  quia  duas  uxores  habere  non  it  is  against  the  law  to  have  two 

poles.  wives. 


DE  COMPRIVI6NI& 

i  Tin.  Mariti  tamen  filins  ex  $  8.  The  son  of  a  husband  by 
alia  tixore,  et  uxoria  filia  ex  alio  -  a  former  wife,  and  the  daughter 
marito,  vel  contra,  matrimonium  of  a  wife  by  a  former  husband, 
recte  contrahunt ;  licet  habeant  and  e  contra,  (the  daughter  of  an 
fratrem  sororemve  ex  matrimo-  husband  by  a  former  wife  and 
nio  postea  contracto  natos.  the  son  of  a  wife  by  a  former 

husband)  may  lawfully  contract 
matrimony,  even  though  a  broth- 
er or  sister  is  born  of  such  se- 
cond marriage  between,  their  re- 
speotive  parents. 

J>E  QUASI  PRIVIGNA,  QUASI  NURU,  ET  QUASI  NOVERCA. 

(  IX    Si  uxor  tua  post  di-  $  9.  The  daughter  of  a  di- 

Yortium  ex  alio  filiam  procreiivit,  vorced  wife  by  a  second  husband, 

base  Don  est  quidem   privigna  is  not  daughter-in-law  to  the  first 

tua :  sed  Julianus  ab  hujusmodi  husband.    But  Julian  says  we 

nuptiis  abstineri  debere  ait :  nam  ought  to  abstain  from  such  nui>- 

Gonstat,  nee s^nsam  filiinurum  tiafs.    It  is  also  evident,   that 

esse,  nee  patris  sponsam  never-  the  espoused  wife  of  a  son  ^  is 
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cam  esse :  rectias  tamen  et  jure  not  a  dau(^hter-in-law  to  his  fii- 
bctons  eos,  qui  ab  htijusmodi  ther ;  and  that  the  espoused  wife 
nuptiis  abstinuerint.  of  a  father,  is  not  a  step-mother 

to  his  son  :  but  it  is  rimt  to  ab- 
*  stain  from  such  nuptials. 

DE  SERVILI  COGNATIONE. 

i  X.  lUnd  certum  est,  serviles       i  10.  It  is  clear  that  servile 

qooque  co^g^ationes  impedimento  cognation  is  an  impediment  to 

nuptiis  esse,  si  forte  pater  et  filia,  matrimony ;  as  when  a  father  and 

aut  frater   et   soror,  manumissi  daughter,  or  a  brother  and  sister, 

fnerim.  aro  manufaiitted. 

DE  RELIQUIS  PROHIBITIONIBUS. 

S  XI.  Sunt  et  alias  personse,       }  11.  There  are  other  persons 

quae  propter  diversasrationesnup-  also,  who,  for  diverse  reasons, 

tias  contrahere  prohibentur,  quas  may  not  intermarry  :  we  havB 

in  libra  digestorura  sen  pandec*  caused  these  to  be  enumerated  in 

taram,  ex  jure  veteri  coUectamm,  the  digests  collected  from  the  old 

enumerari  permisimus.  law. 

DE  PCENIS  INJUSTARUM  NUPTIARUM. 

{ Xn.  Si  adversus  ea,  quss  $  12.  If  persons  cohabit  in 
diximus,  aliqui  coieriut,  nee  vir,  contempt  of  the  rules  thus  laid 
nee  uxor,  nee  nuptis,  nee  matri-  down,  they  shall  not  be  deemed 
moninm,  nee  dos  mtelligitur.  Ita-  husband  and  wife,  nor  shall  their 
que  iif  qui  eo  coitu  nascuntur  in  marriage,  or  any  portion  ^ven  on 
potestate  patris  non  sunt:  sed  account  thereof,  be  yalid;  and 
tales  sunt  (quantum  ad  patriam  the  children,  bom  in  such  cO' 
potestatem  pertinent)  quales  sunt  habitation,  shall  not  be  under  the 
ii,  quos  mater  vulgo  concepit.  powerof  the  father.  For,  in  res- 
Nam  nee  hi  patrem  habere  inteU  pect  to  paternal  power,  they  re- 
liguntur,  cum  et  iis  pater  incer-  semble  the  children  of  a  common 
tus  sit;  nnde'solent  spurii  appel-  woman,  who  are  looked  upon  as 
lari,  ^ra^aTifx  «'To^areta7raTo^<;;qua-  haviug  no  father,  because  it  is 
si  sine  patre  filii.     Sequitur  er-    uncertain  who  he  is.    They  are 

S,  nt,  dissoluto  tali  coitu,  nee  therefore  called  in  Latin  spuriif 
tis,  nee  donationis  exaction!  and  in  Greek  apatores;  t.  e.  with- 
locos  sit  dui  autem  prohibitas  out  a  father :  hence,  afler  the  dis- 
noptias  contrahunt,  et  alias  poe-  solution  of  such  a  marrige,  no 
Dis  patinntur,  qu®  sacris  consti-  portion,  or  gift,  propter  nuptias^ 
totionibus  continentur.  can  legally  be  claimed.    They 

who  contract  such  prohibited 
matrimony,  must  undergo  the  fiur^ 
ther  punishments  set  forth  in  our 
constitutions. 


i  XIII.  Aliquando  autei 
nit,  ut  liberi,  qui  statim,  i 
suDt,  m  potestate  pnrenitu 
sunt,  postea  redigantur  in 
tatem  pntris :  qualis  est  i 
dum  nataralis  fuerat,  pnsi 
rise  datii9,  potestali  patris  s 
tur :  nee  non  is,  qui  a  mul 
bera  proereatus,  cnjus  ni>^ 
nium  minime  legibus  inten 
fuerat,  sed  ad  qiiam  paler  c 
tudinem  habuerat,  postea,  e 
tra  const itiit ion e  dotalibus  i 
mentis    com  posit  is,    in  po 

Etris  efficituT.  Q,uod  et  ( 
ris,  qui  ex  eodem  matri 
Merint  procreati,  similiter 
constitutio  prtebuit. 


TITU! 
DE 

D.  1.  r 


NON  solnm  autem  na 
liberi,  secundum  ea,  qua 
tnua,  in  potestate  nostra 
venim  etiam  ii,  quos  adop 


Dm 

i  L    Adoptio    autem    c 
modis  fit,  autprincipali  res 
aut  imperio  magistratus, 
rfttoris  auctoritate  adoptar 
potest  eos,ea8ve,  qui,  qucBve,  sui    us   to/ 
juris  sunt,  quie  species  adoption-    whoi^  . 
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IS  dicitnr  arrogatio.  Imperio 
nu^stralus  adoptamus  eos  easve, 
qui  quaeve  in  pbtestate  parentiim 
sunt ;  sive  primum  gradum  libe- 
Tontm  obtineant,  qualis  est  filius, 
filia;  sive  inferiorem,  qualis  est 
nepos,  neptis,  pronepos,  pronep- 
tis. 


ent)  and  thisspecics  of  adoption  is 
called  arroo-atiofi.  But  it  is  by 
tbe  authority  of  the  magistrate, 
that  we  adopt  persons  actually 
under  the  power  of  their  parents, 
whether  they  are  in  the  first  de- 
gree, as  sons  and  daughters  ;  or  in 
an  inferior  degree,  as  grand-chil- 
dren or  great  grand-children. 


QUI  POSSUNT  ADOPTARE  FILIUM-FAMILIAS,  VEL  -NON. 

J  n.  Sed  hodie,  ex  nostra  con-  §  2,  But  now,  by  our  constitu- 
stitutione,  cum  filius-familias  a  tion,  when  the  son  of  a  family  is 
patre  natarali  extranece  person  ee  given  in  adoption  by  his  natural 
in  adoplioQem  datur,  jura  patris  father  to  a  stranger,  the  power  of 
naturalis  minime  dissolvuntur  ;  the  natural  father  is  not  dissolved, 
nee  quicqnam  ad  patrem  adopti-  neither  does  any  thing  pass  to  the 
Tum  transit,  nee  in  poteslate  ejus  adoptive  father,  nor  is  the  adop- 
est :  licet  ab  intestate  jura  sue-  ted  son  in  his  power,  although 
cessionis  ei  a  nobis  tributa  sint.  wq  allow  such  son,  the  right  of 
8i  rero  pater  naturalis  non  ex-  succession  to  his  adopted  father 
traneo,  sed  avo  filii  sui  materno ;  dying  intestate.  But  if  a  natural 
vel  si  ipse  pater  naturalis  fuerit  father  should  give  his  son  in 
emancipatus,  etiam  avo  vel  proa-  adoption,  not  to  a  stranger,  but  to 
▼o  simili  modo  paterno  vel  ma-  the  maternal  grandfather  of  such 
tenio  filium  suum  dederit  in  son ;  or  if  a  natural  father,  who 
adoptionem ;  in  hoc  casu,  quia  has  been  emancipated,  should 
coDcnTrunt  in  unam  personam  ct  give  his  son,  begotten  after  emto- 
naturalia  et  adoptionis  jura,  ma-  cipation  to  his  paternal  or  mater- 
net  stabile  jus  patris  adoptivi,  et  nal  grand-father  or  ffreat-grand- 
naturali  vinculo  copulatum,  et  father,  in  this  case,  the  rights  of 
legitimo  adoptionis  modo  consti-  nature  and  adoption  concurring, 
tutnm,  ut  et  in  familia  et  in  po-  the  power  of  the  adoptive  father 
testate  hujusmodi  patris  adopti-  is  established  both  by  natural  ties 
ri  sit.  and  legal  adoption,  so  that  the 

adopted  son  would  be  not  only  in 
the  family,  but  under  the  power 
of  his  adoptive  father. 


DE  ARROGATIONE  IMPUBERI9. 


i  in.  Cum  autem  impubes  per  §  3.  When  any  one,  not  ar- 

priocipale  rescriptum  arrogatur,  rived  at  puberty,  is  arrogated  by 

causa  cognita,  arrogatio  fieri  per-  the  imperial  rescript,  inquiry  is 

mittitur :    et  exquiritur  causa  ar-  first  made,  whether  the  arrogation 

rogationis,  an  honesta  sit,  expedi-  be   justly  founded,  and  expedi- 
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atque  pupillo?  et  cum  quibusdam  ent  for  the  pupil :  for  such  arro- 
conditioiiibus  arrogatio  fit ;  id  gation  is  always  made  on  certain 
est,  ut  caveat  arrogator  personaD  conditions ;  the  arrogator  is  ob- 
publicae,  si  intra  pubertatem  pu-  liged  to  give  caution  before  a 
pillus  decesserit,  restituturum  se  public  notary,  thereby  binding 
bona  illis,  qui,  si  adoptio  facta  himself,  if  the  pupil  should  die 
non  esset,  ad  successionem  ejus  within  the  age  of  puberty,  to  re- 
venturi  essent.  Item  non  aliter  store  all  the  property  of  such  pu- 
emancipare  eum  potest  arrogator,  pil  to  those  who  would  have  sue- 
nisi,  causa  co^nitiEi,  dignus  eman-  ceeded  him,  if  no  adoption  had 
cipatione  fuerit ;  et  tunc  sua'bo-  been  made.  The  arrogator  also 
na  ei  reddat.  Sed  et,  si  decedens  may  not  emancipate,  imless  on 
pater  eum  exhasredaverit,  vel  vi-  legal  proof,  that  his  arrogated  son 
vus  sine  justa  causa  emancipave-  deserves  emancipation ;  and  even 
rit,  jubetur  quartam  partem  ei  then  he  must  restore  the  property 
bonorum  suorum  relinquere ;  vi-  belonging  to  such  son.  Also  if  a 
delicet,  prseter  bona,  quas  ad  pa-  father,  upon  his  death-bed,  hath 
trem  adoptivum  transtulit,  et  disinherited  his  arrogated  son,  or 
quorum  commodum  ei  postea  when  in  health  hath  emancipa- 
acquisivit.  ted  him,  without  just  cause,  he  is 

commanded  to  leave  the  fourth 
part  of  all  his  goods  to  the  son, 
besides  what  the  son  brought  to 
him  at  the  time  of  arrogation,  and 
acquired  for  him  afterwards. 


DE  iETATE  ADOPTANTIS  ET  ADOPTATL 


$  IV.  Minorem  natu  majorem 
non  posse  adoptare  placet :  adop- 
tio enim  naturam  imitatur;  et 
pro  monstro  est,  ut  major  sit  fili- 
us,  quam  pater.  Debet  itaque  is, 
qui  sibi  filium  per  adoptionem 
aut  arrogationem  facit,  plena  pu- 
bertate (id  est,  decern  et  octo  an- 
nis)  prscedere. 


i  4.  A  junior  cannot  adopt  a 
senior ;  for  adoption  imitates  na- 
ture; and  it  seems  unnatural^ 
that  a  son  should  be  older  than 
his  father.  He  therefore,  who 
would  either  adopt  or  arrogate^ 
should  be  senior  by  full  pubirty, 
that  is,  by  eighteen  years. 


DE  ADOPnONE  IN  LOCUM  NEPOTIS  VEL  NEPTIS,  VEL  DE  INCEPS. 

i  V.  Licet  autem  et  in  locum  §  5.  It  is  lawful  to  adopt  a  per- 
nepotis  vel  neptis,  pronepotis  vel  son  either  as  a  grand-son  or 
proneptis,  vel  deinceps,  adoptare,  grand-daughter,  great  grand-son 
quamvis  filium  quis  non  babeat.    or  great  grand-daughter,  or  in  a 

more  distant  degree,  although  the 
adoptor  hath  no  son* 
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DE  ADOPnONE  FILU  AUENl  IN  LOCUM  NEPOTIS  ET  CONTRA. 

(  YI.   El  tarn  filium  alienum  i  6.  A  man  may  adopt  the  son 

quis  in  locum  nepotis  adoptare  of  another  as  his  grana-son,  and 

potest,  quam  nepotem  in  locum  the  grand-son  of  another  as  his 

filiL  son. 

DE  ADOPnONE  IN  LOCUM  NEPOTIS. 

$  TIL  Sed  si  quis  nepotis  loco  §  7.  If  a  man,  having  already 
adoptet,  vel  quasi  ex  filio,  quem  either  a  natural  or  an  adopted  son, 
hab^  jam  adoptatum,  vel  quasi  is  desirous  to  adopt  another,  as 
ex  i)Io,  quem  naturalem  in  sua  bis  grand-son,  the  consent  of  his 
potestate  habet,  eo  casu  et  filius  son,  whether  natural  or  adopted, 
coosentire  debet,  ne  ei  invito  su-  ought  in  this  case  to  be  first  ob- 
ns  bsres  agnascatur.  Sed,  ex  tained,  lest  a  suus  hceres^  or  pro- 
GontrarJo,  si  avus  ex  filio  nepotem  per  heir,should  be  intruded  upon 
det  in  adoptionem,  non  est  neces*  him.  But,  on  the  contrary,  if  a 
sdj  filium  consentire.  grandfather  is  willing  to  sive  his 

grand-son  in  adoption,  the  con- 
sent of  the  son  is  not  necessary. 

QUI  DARI  P0S8UNT  IN  ADOPTIONEM. 


§  YIIL  In  plurimis  autem  cau- 
sis  assimulatur  is,  qui  adoptatus 
▼el  airogatus  est,  ei,  qui  ex  legi- 
timo  matrimonio  natus  est;  et 
idf90|  si  quis  per  imperatorem,  vel 
apad  praetorem,  vel  praesidem 
jMKyvincise,  non  extraneum  adop- 
taverit,  potest  eundem  in  adop- 
tionem alii  dari. 


§  8.  He  who  is  either  adopted 
or  arrogated,  bears  similitude  in 
many  things  to  a  son  born  in 
lawful  matrimony ;  and  there- 
fore, if  a  person  not  a  stranger  is 
adopted  either  by  rescript,  or  be- 
fore a  praetor,  or  the  governor  of 
a  province,  he  may  he  given  in 
adoption  to  another. 


SI  IS,  QUI  QENERARE  NON  POTEST,  ADOPTET. 

i  IX.  Sed  et  illud  utriusque  }  9.  It  is  common     to  both 

adoptionis  commune  est,  quod  et  kinds  of  adoption,  that  such  as 

ii,quigenerarenonpossunt,  qua-  are  impotent  {Spadones)    may, 

Iab  sunt  spadones,  adoptare  pos-  but  those  who  are  castrated,  can 

sunt :  castrati  autem  non  possunt.  not  adopt. 


SI  FCEMINA  ADOPTET. 


JC  FoBinince  quoque  arrogare  }  ID.  Nor  can  women  adopt ; 

non  possunt,  quia  nee  naturales  for  the  law  does  not  place  even 

liberoe  in  sua  potestate  habent :  their  own  children,  under  their 

sed,  ex  indulgentia  principis,  ad  power :  but,  when  death  hath  de- 
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solatium  liberorum    amissorum    prived  them  of  their    children, 
adoptare  possunt.  they  may,  by  the  indulgence  of 

the  prince,  adopt  others,  as  a 
comfort  for  their  loss. 


DE  LIBERIS  ARROGATIS. 

i  XL  lilud  proprium  est  ad-  }  11.  It  is  peculiar  to  adoption 

optionis  illius,  quae  per  sacrum  by  rescript,  that,ifaperson,  having 

oraculum  fit,  quod  is,  qui  liberos  children  under  his  power,  should 

in  potestate  habet,  si  se  arrogan-  give  himself  in  arrogation,  both 

dum  dederit,  non  solum  ipse  po-  he,  as  a  son,  and  his   children, 

testati  arrogatoris  subjicitur,  sed  as  grand-children,  would  become 

etiam  liberi  ejus  fiunt  in  ejus-  subject  to  the  power  of  the  arro- 

dem  potestate,  tanquam  nepotes.  gator.     It  was  for   this  reason, 

Sic  etenim  divus  Augustus  non  that  ^i/^w^^t/^  did  not  adopt  Ti6- 

ante  Tiberium  adoplavit,  quam  criuSf  'till  Tiberhis  had  adopted 

is   Germanicum   adoptasset  ;  ut  Gej^manicus]  so  that    Tiberius 

protinus  arrogatione   facta  inci-  became  the  son  and  Germanious 

peret  Germanicus  August!  uepos  the  grandson   of  Augustus^  at 

esse.  the  same  instant,  by  arrogation, 

DE  SERVO  ADOPTATO,  VEL  FILIO  NOMINATO,  A  DOMINO. 

§  XII.   Apud  Catonera  bene  §  12.  The  following  answer 

scriptum  refert  antiquitas,  servos,  of  Cato  was  approved  of  by  the 

si  a  domino  adoptati  sint,  ex  hoc  ancient  lawyers,  viz,  that  slaves, 

ipso  posse  liberari.     Undo  et  nos  adopted  by  their  masters,  obtain 

eruditi,    in  nostra  constitutioue,  freedom  by  the  adoption.     Thus 

etiam  eum  servum,  quem  domiu-  instructed,    we  have    ordained, 

us,  actis  intcrvenieutibus,  filium  that  a  slave  whom  any  master 

suum  nominaverit,  liberum  esse  nominates  to  be  his  son,  in  the 

constituimus  :  licet  hoc  ad  jus  presence  of  a  magistrate,  becomes 

Alii  accipiendum  non  sufficiat.  free  by  such  nomination,  al- 
though it  does  not  convey  to  him 
any  Hlial  right. 
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TITULUS  DUODECIMUS. 
QUIBUS    MODIS    JUS    PATRIAE   POTESTATIS 

SOLVITUR. 
D.  1.  T.  7.     Nov.  81, 

SCOPUS  ET  NEXUS.  DE  MORTE. 

TIDEAMUS    nunc,     quibus  Let  us  now  inquire  how  per- 

iDodis  ii,  qui  alieno  juri  sunt  sub-  sons  in  subjection  to  others,  can 

jecti,  eo  jure  liberentnr.     Etqui-  be    freed.    How    slaves    obtain 

deiD,  quemadmodum   liberentur  their  liberty,  may  be  understood 

send  a  potestate  dominorum,  ex  from  what  we  have  already  said 

lis  intelli^ere  possumus,  quas  de  in    treating    of    manumission  : 

servis   maniimittendis    superius  those  who  are  under  the  power 

exposaimas:   hi  vero,  qui  in  po-  of  a  parent,  become  independent 

tesfate  parentis  sunt,  mortuo  eo,  at  his  death ;  yet  this  rule  admits 

sai  juris  fiunt.    Sed  hoc  distinc-  of  a  distinction.     When  a  father 

tionem  recipit :  nam,  mortuo  pa-  dies,  his  sons  and  daughters  are, 

tie,  sane  omnimodo  filii,  filiseve,  without  doubt,  independent ;  but, 

soi  juris  efficiuntur  :   mortuo  ve-  by  the  death  of  a  grand-father,  his 

TO  avo,  non  omnimodo  nepotes,  grand-children  do  not  become  in- 

neptesve,  sui  juris  fiunt :  sed  ita,  dependent,  unless  there  is  an  im- 

si  post  mortem  avi  in  potestatem  possibility  of  their  ever  falling 

patris  sui   recasuri    non     sunt,  under  the  power  of  their  father. 

Itaque,  si,  moriente  avo,  pater  eo-  Therefore,  if  their  father  is  alive 

mm  vivit,etin  potestate  patris  sui  at  the  death  of  their  grand-fath- 

est,  tunc  post  obi tum  avi  in  potes-  er,  in  whose  power   the.  father 

tate  patris  sui  fiunt.  Si  vero  is  quo  was,  they  then  become  subject  to 

tempore  avus  moritur,  aut  jam  the  power  of  their  father.     But, 

mortuus  est,  aut  per  emancipa-  if  tlieir  father  is  either  dead  or 

tionem  exiit  de  potestate  patris,  emancipated  before  the  death  of 

tunc  ii,  qui  in  potestatem  ejus  their  grand-father,  they  then  can 

cadereooo  possunt,  sui  juris  fiunt.  not  fall  uuder  the  power  of  their 

father,  but  become  independent. 

DE  DEPORTATIONE. 

iL  Cum  auteni  is,  qui  ob  ali-  §  I.  If  a  man,  upon  conviction 
quod  maleficium  in  insulam  de-  of  some  crime,  is  deported  into  an 
portatur,  civitatem  amittit,  sequi-  island,  he  loses  the  rights  of  a  Ro- 
tate at,  qui  eo  modo  ex  numero  man  citizen  ;  and  it  follows, 
civiam  Romanorum  toUitur,  per-  that  the  children  of  a  person  thus 
iode  quasi  eo  mortuo,  desinant  banished  cease  to  be  under  his 
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liberi  in  potestate  ejus  esse,  l^a- 
ri  rationei  et  si  is,  qui  in  potestate 
parentis  sit,  in  insulam  deporta- 
tiis  fuerit,  desinit  esse  in  potestate 
parentis^  Sedj  si  ex  indulgeutia 
priacipis  restituti  fuerint  per  om- 
tiia,  pristinum  statum  recipiunt. 


power,  as  if  he  was  naturally 
dead.  And,  by  parity  of  reason- 
ing, if  a  son  is  deported,  he 
ceases  to  be  under  the  power  of 
his  father;  But,  if  by  the  indul- 
gence of  the  prince  a  criminal  is 
wholly  restored,  he  regains  his 
former  condition. 


t)E  RELEGATIONE. 

J  IL  Relegati  auteni  patres  in  §  2.  A  Father,  who  is  merely 
insulam  in  potestate  liberos  reti-  banished  by  relegation,  retains 
nent,  et  liberi  relegati  in  potes-  his  paternal  power;  and  a  son, 
tate  parentum  remanent.  who  is  relegated,  still  remains 

under  the  power  of  his  father. 


*     CE  SERVrrUTE  PCENiE. 

i  III.  JPoensB  servus  effectus  }  3.  When  a  man  bebomes  the 
filios  in  potestate  habere  desinit.  slave  of  punishment,  he  loses  his 
Bern  autem  pcenas  efficiuntur,  paternal  jurisdiction.  Slaves  of 
qui  in  metallum  damnantur,  et  punishment  ate  those,  who  are 
qui  bestiis  subgiciuntur.  Condemned  tb  the  mines,  or  sen- 

tenbed  to  be  destroyed  by  wild 
beasts. 


DE  DIGNITATE. 

i  lY.  Filius-familias,  si  milita-  §  4.  Although  the  son  of  a  fam- 
irerit,  vel  si  senator,  vel  consul  ily  becomes  a  soldier,  a  senator 
foetus  Aierit,  iremanet  in  potes-  or  a  consul,  he  remains  under  the 
iate  patris :  ihilitia  eniiii,  vel  con-  power  of.  his  father,  from  which 
sularis  digtiitas,  de  piatris  potes-  neither  the  army,  the  senate,  or 
tate  filitim  Hon  liberat.  Sed,  ex  consular  dignity  can  emancipate 
boilstitutidne  nostra,  siimina  pa-  him.  But  by  our  constitution 
triciatus  dignitas  illico,  imperia-  the  patrician  dignity,  conferred 
libus  codidllis  prclbstitis,  filium  a  by  our  special  diploma,  shall  free 
peXtiA  pbtestate  liberat.  Quis  every  son  from  paternal  subjec- 
enim  patiatur,  patrem  quidem  tion.  For  it  is  absurd,  that  a  pa- 
posse,  per  emancipationis  modum^  rent  may  emancipate  his  son,  and 
potestatis  suss  nexibus  filium  lib^  that  Xh^  power  of  an  emperor 
erare ;  imperatoriam  autem  celsi-  should  not  suffice  to  make  any 
tudinem  non  Valere  eum,  quern  person  independent,  whom  he 
patrem  sibi  elegit,  ab  aliena  exi-  hath  chosen  to  be  a  father  of  the 
mere  potestate  ?  common  wealth. 
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DE  CAPTIVrrATE  ET  POSTLIMINIO. 

}  T.  Si  ab  hostibus  captus  fu<  }  6.    If  a  parent  is  taken  pris- 

erit  parens,  quamyis  servus  hos-  oner,  although  he  become  a  slave, 

tium  fiat,  tamen  pendet  jus  libe-  he  loses  not  bis  paternal  power, 

loniiD,  propter  jus  postlirainii :  which  remains  in  suspense  by 

quia  hi,   qui   ab  hostibus  capti  reason  of  a  privilege  granted  to 

saQt,sireversifuerint,  omnia  pris-  all  prisoners,  namely,  the  right 

tina  jura  recipiunt:   idcirco  re-  of  return:  for    captives,    when 

versus  etiam  liberos  habebit  in  they  obtain  their  liberty,  are  re- 

potestate:  quia  postliminium  fin-  possessed    of  all    their    former 

git  enm,  qui  captus  est,  in  civi-  rights,  in  which  paternal  power 

tate  semper  fuisse.     Si  vero  ibi  is  of  course  included ;  and,  at 

decesserit,  exinde,  ex  quo  captus  'their  return,  they  are  supposed, 

est  pater,  filius  sui  juris  foisse  by  a  fiction  of  law,  never  to  have 

videtur.     Ipse  quoque  filius,  ne-  been  absent.    If  a  prisoner  dies 

posve,  si  ab  hostibus  captus  fue-  captive,  the  son's  independence  is 

rit,  similiter  dicimus,  propter  jus  reckoned  fromthecommencement 

posdiouniiy  jus  quoc^ue  potestatis  of  his  father's  captivity;    Also,  if 

pareofis  ia  suspenso  e^se.    Die-  a  son,  or  grnnd-son,  becomes  i| 

turn  aatem  est  postliminium  a  prisoner,  the  power  of  the  parent 

limine  et  post.     Unde  euro,  qui  is  said,  for  the  reason  before  as- 

ab  hostibus  captus  est,  et  in  fines  signed,  to  be  only  in  suspense. 

Qostros  postea  pervenit,  postlimi-  The  term  postliminium  is  de- 

nio  reversuro  recte  dicimus.  Nam  rived  from  post  and  limen.    We 

limina  sicut  in  domo  finem  quen-  therefore  aptly  use  the  expression 

dam  faciunt,  sic  et  imperii  finem  reversus   postliminiOj    when  a 

esse    limen    veteres    voluerunt.  person,  who  was  a  captive,  re- 

Hinc  et  limen  dictum  est,  quasi  turns  within  our  own  coiifinee^, 

finis  quidam  et  terminus.     Ab  eo 

postliminium  dictum  est,  quia  ad 

idem  limen   revertebatur,  quod 

amiserat.    Sed  et,  qui  captus  vie- 

tis  hostibus  recuperatur,  postlimi 

nio  rediisse  existima^ur* 


DE  EMANCIPATIONE  ITEM  DE  MODIS  ET  EFFECTIBUg 

EJUSDEM. 

§  VI.  PraBterca,  emancipatione  §  6.  Children  also  cejise  to  bp 

quoque  desinunt  liberi  in  potestate  under  the  power  of  their  parent? 

parenlum  esse.      Sed  emancipa-  by  emancipation.    Emancipation 

tio  antea  quidera  vel   per  anti-  was  effected  according  to  our  an- 

qnam  legis  observationem  proce-  cient  law,  either  by   imaginary 

debat,  quae  per  imaginarias  ven-  sales  and  intervening  manumis- 

ditiones  et  intercedentes   manu-  sions,  or  by  imperial  rescript ;  bqt 

missiQiies  celebratbaur,  vel  ex  im-  it  has  been  our  care  to  refpfiQ 
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periali  rescripto.     Nostra  autem  these  ceremonies  by  an  express 

providentia  etiam  hoc  in  melius  constitution,  so  that  parents  may 

per  constitutionem    reforraavit ;  now  have  immediate  recourse  to 

ut,  fictione  pristina  explosa,  recta  the  proper  judge  or  ma^strate, 

via  ad  competentes  judices,  vel  and  emancipate  their  children, 

magistratus,  parentes  intrent,  et  grand-children,  ^c.  of  both  sex- 

filios  suos  vel  filias,  vel  nepotes  es.    And  also,   by  a  praetorian 

yelneptes,  acdeinceps,  asuama-  edict,  the  parent  is  allowed  to 

nu  dimittant.    Et  tunc,  ex  edic-  have  the  same  right  in  the  goods 

to  prsBtoris,  in  bonis  ejusmodi  fil-  of  those,  whom  he  jemancipates, 

ii  vel  filiee,  vel  nepotis  vel  neptis  as  a  patron  has  in  the  goods  of 

qui  qussve  a  parente  manumissus  his  ireed-man.    And   farther,  if 

vel  manumissa  fuerit,  eadem  jura  the    children    emancipated  are 

prsestantur  parenti,  quae  tribuun-  within  the  age  of  puberty,  the 

tur  patrono  in  bonis  liberti.     Et  •  parent,  by  whom  they  were  eman- 

prseterea,  si  impubes  sit  filius,  vel  cipated,  obtains  the  right  of  ward- 

filia,  vel  caeteri,  ipse  parens  ex  ship  or  tutelage,  by  the  emanci- 

manumissione  tutelam  ejus  nan-  pation. 
sciscitur. 


SI  ALU  EMANCIPENTUR,  ALE  RETINEANTUR  IN  POTESTATE. 

}  Vn.  Admonendi  autem  su-       §  7.  A  parent  having  a  son  un- 

mus,  liberum  arbitrium  esse  ei,  der  his  power,  and  by  that  son  a 

qui  filium,  et  ex  eo  nepotem,  vel  grand-son  or^and-daughter,may 

neptem,  in  potestate  habet,  filium  emancipate  his  son,  ana  retain  his 

quidem  de  potestate    dimittere,  grand-son  or  grand-daughter  in 

nepotem  vero  vel  neptem  retinere:  subjection.     He  may  also  eman- 

et,  e  converso,  filium  quidem  in  cipate    his  grand-son  or  grand- 

potestate  retinere,  nepotem  vero  daughter,  and  retain  his  son  ;  or, 

vel    neptem    manumittere :    vel  he  may  make  them  all  indepen- 

omnes  sui  juris  efficere.    Eadem  dent.    And  the  same  may  be  said 

et  de  pronepote  et  pronepte  dicta  of  a  great-grand-son,  or  a  great- 

esse  intelligimtur.  grand-daughter. 


DE  ADOPTIONE. 

fyni.  Sed  et,  si  pater  filium,  i  8.  If  a  father  gives  his  son 
quern  in  potestate  habet,  avo,  vel  in  adoption  to  the  natural  grand- 
proavo  naturali,  secundum  uos-  father  or  ereat-grand-father  of 
tras  constitutiones  super  his  hab-  such  son,  adhering  to  our  consti- 
itas,  in  adoptionem  dederit,  id  est,  tutions  for  that  purpose  enacted, 
si  hoc  ipsum  actis  intervenienti-  which  enjoin  the  parent  to  de- 
bus apud  competentem  judicem  clare  intention  before  a  compe- 
manifestaverit,  preesente  eo,  qui  tent  judge,  in  the  presence -of  the 
adoptatur,  et  non  contradicente,  person  to  be  adopted;  and  also  in 
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nee  Qon  eo  praesente,  qui  adop-  the  presence  of  the  adopter,  then 

tat,    solvitQT  quidem  jus  potes-  does  the  right  of  paternal  power 

tatis  patris  naturalis ;  transit  au-  pass  wholly  from  the  natural  fa- 

teminhujusmodiparentemadop-  ther  to  the  adoptive,  in  whose 

tivnm;  in  cajus  persona  et  adop-  person,  as  we  have  before  ob- 

tionem   esse  plenissimam  antea  served,  adoption  has  its  fullest 

diximus.  extent. 

DE  NEPOTE  NATO  POST  FIUUM  EMANCIPATUM. 

i  UT.  niud  scire  oportet,  quod  §  9.  It  is  necessary  to  be 
si  narns  tua  ex  filio  tuo  concep-  known,  that,  if  a  son's  wife  hath 
erit,  et  filium  tuum  emancipav-  conceived,  and  you  afterwards 
eris,  vel  in  adoptionem  dederis,  emancipate  that  son  or  give  him 
prsegnantenuru  tua,nihilominus, .  in  adoption,  his  wife  being  preg- 
quod  ex  ea  nascitur,  in  potestate  nant,  the  child  will  be  born  un- 
tua  nascitur.  Quod  si  post  der  your  paternal  authority, 
emancipationem  vel  adoptionem  But  if  the  conception  be  subse- 
concepins  fuerit,  patris  sui  eman-  quent  to  the  emancipation  or 
cipati,  vel  avi  adoptivi,  potestati  adoption,  the  child  becomes  sub- 
subjicitur.  ject  at  his  birth,  either  to  his 

emancipated  father,  or  his  adop- 
tive grand-father. 

AN  PARENTES  COGI  POSSUNT  LIBEROS  SUOS  DE  POTESTATE 

DIMITTERE? 

§  X  Et  quidem  nequenatu-        §  10.  Children,  either  natural 

rales  liberi,  neque  adoptivi,  ullo  or  adopted,   can  rarely  compel 

pene  modo  possunt  cogere  par-  their  parents  by  any  method  to 

entes  de  potestate  sua  eos  dimit-  dismiss  them  from  subjection, 
tere. 


TITULUS  DECIMUS-TERTIUS. 

DE  TUTELIS. 

D.  xxvi.    T.  1.    Nov.  72. 

DE  PERSONIS  SUI  JURIS. 

TRANSEAMUS  nunc  ad  ali-  Let  us  now  proceed  to  another 

am     divisionem      personarum.  division  of  persons.     Of  those, 

Nam  ex  his  personis,  quae  in  po-  who  are  not  under  parental  pow- 

testate  non  aunt,  quaedam  vel  in  er,  some  are  under  tutelage,  some 

tDtela  sunt,  vel  in  curatione,  qu-  under     cnration,      and     some 

sdam    neutro    jure     tenentur.  under  neither.    Let  us  enquire 
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Yideamns  ergo  de  his,  quae  in  then,  what  persons  are  under  tu-i 

tutela  vel  curdtione  sunt :  ita  en-  telage  and  curation  ;  for  thus  we 

im  inteliigemus  casteras  personas,  shall  ascertain,  who  are  not  sub- 

qu8s  neutro  jure  tenentur.    Ac  ject  to  either.    And  first   of  per^ 

prius  dispiciamus  de  his,  qui  in  sons  under  tutelage, 
tutela  sunt. 

TUTELiE   DEFINrriO. 

i  I.  Est  autem  tutela  (ut  Ser-  §  1.  Tutelage,  as  Servius  has 
vius  definivit)  vis  ac  potestas  in  defined  it,  is  an  authority  and 
capite  libero,  ad  tuendum  eum,  power,  given  and  permitted  by 
qui  per  setatem  se  defendere  ne-  the  civil  law,  over  such  independ- 
quit,  jure  civili  data  ac  permissa.    ent  pei^ons,  as  are  unable,  by 

reason  of  their  youth,  to  protect 
themselves. 

DEFINinO  ET  ETYMOLOGU  TUTORIS. 

i  II.  Tutores  autem  sunt,  qui  i  2.  Tutors  are  those,  who 
earn  vim  ac  potestatem  habent ;  have  this  authority  and  power ; 
exque  ipsa  re  nomen  acceperunt.  and  they  take  their  name  from 
Itaque  appellantur  tutores,  quasi  the  nature  of  their  office.  For 
tuitores  atque  defensores  ;  sicut  they  are  called  tutors,  quctsi  tui- 
seditui  dicuntur,  qui  a>des  tuen-  tores  defenders ;  as,  those  who 
tur.  have  the  care  of  the  sacred  build- 

ings, are  called  oeditui^  quod  ca- 
des tueantur. 

QUIBUS  TESTAMENTO  TUTOR  DATUR:  ET  PRIMUM,  DE  LIBERIS 

IN  POTESTATE. 

§  IILPermissum  est  itaquo  pa-  §  3.  Parents  may  assign  tutors 

rentibus  liberis  impuberibus,  quos  by  testament  to  such  of  their 

in  potestate  habent,  testamento  tu-  children  as   are  not  arrived   at 

tores  dare:  et  hoc  in  filios   filias*  puberty,  and  are  under  their  pow- 

que  procedit  omnimodo  :  nepoti-  er.     And  this  privilege  extends 

bus  vero  neptibusque  ita  demum  without  exception  over  sons  and 

parentes  possunt  testamento  tu-  daughters.      But    grand-fathers 

tores  dare,  si  post  mortem  eorum  can    only  give    tutors  to   their 

in  potestatem  patris  sui  non  sunt  grandchildren,  when  tliese  can- 

irecasuri.    Itaque,  si  filius  tuus,  not  fall  under  the  power  of  their 

mortis  tuae  tempore  in   potestate  father,   after  the  death  of  their 

tua  sit,  nepotes  ex  eo  non  poter-  grand- father.     Hence,  if    your 

unt  ex  testamento  tuo  tutores  ha-  son  is  in  your  power  at  the  time 

here,  quamvis  in  potestate  tua  of  your  death,  your  grand-child- 

fuerint:    scilicet,     quia,   niortuo  ren  by  that  son  can  not   receive 

te,  in  potestatem  patris  sui  recas-  tutors  by  your    testament,     aU 

piri  sunt.  though   they    were  actually   in 

your  power ;  because  at  your 
decease  they  will  become  sub- 
ject  to  their  father. 
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DE  POSTHUMIS. 

i  lY.  Cum  autem  in  complur-  }  4.  As  posthumous  children 
ibus  aliis  causis  posthumi  pro  are  in  mdny  cases  considered  as 
jam  natis  habeantur,  et  in  hac  already  born  before  the  death  of 
causa  placuit  non  minus  posthu-  their  fathers  ;  therefore  tutors 
mis,  quam  jam  natis  tutores  dari  may  be  given  (by  testament)  as 
posse;  si  modoinea  causa sint,  well  to  a  posthumous  child,  as 
nt,  si  vivis  parentibus  nasceren-  to  a  child  already  born,  if  such 
tur,  sui  hsDredes  et  in  potestatc^  posthumous  child,  had  he  been 
eorum  fierent.  born  in  the  life-time  of  his  father^ 

would  have  been  his  proper  heir 
and  under  his  power. 

DE  EMANCIPATISi 

i  Y.  Sed  et,  si  emancipato  fi-  §  5.  But,  if  a  father  gives  a 
lio  tutor  a  patre  datus  fuerit  tes-  tutor  by  testament  to  his  eman- 
tamento,  confirmandus  est  ex  cipated  son,  such  tutor  must  be 
sententia  prassidis  onmimodo,  id  confirmed  by  the  sentence  of 
esty  sine  inquisitione.  the    governor  of  the  province 

without  inquisition. 


TITULUS  DEOIMUS-QUARTUS. 

aUI  TESTAMENTO  TUTORES  DARI  POSSUNT; 

D.  xxvi.    T.  2.    C.  v.    T.  28. 

QUI  TUTORES   DARI  POSSUNT. 

DARI  autem  tutor  potest  tes-       Not  only  the  father  of  a  fam** 
tamento  non  solum   pater-fami-    ily  may  be  appointed  tutor  by 
lias,  sed  etiam  filius-famiiias.  testament,  but  also  the  son  of  a 

family. 

DE  SERVO. 

i  I,  Sed  et  servus  proprius,  i  1.  A  man  may  by  testament 
testamento  cum  libertate  recte  tu-  assign  his  own  slave  to  be  a  tu- 
tor dari  potest :  sed  sciendum  tor  with  liberty.  But  note,  that 
est,  et  sine  libertate  tutorem  da-  if  a  slave  be  appointed  tutor  by 
turn  tacite  libertatem  directam  testament  without  mentioning 
accepisse  videri ;  et  per  hoc  rec-  liberty,  he  seems  tacitly  to  be  en- 
te  tutorem  esse :  plane,  si  per  er-  franchised,  and  is  thus  legally 
rorem,  quasi  liber,  tutor  datus  constituted  a  tutor ;  yet,  if  a  tes- 
sit,  aliud  dicendum  est.    Servus  tator  through  error,  imagining  his 
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autem  alienus  pure  inutiliter  tes-  slave  to  be  free^  by  testament  ap- 
tamentodatnr  tutor :  sed  ita,  cum  points  him,  as  such,  to  be  a  tu- 
liber  erit  utiliter  datur.      Pro-    tor,  the    appointment  will    not 


prius  autem  servus  inutiliter  eo 
modo  tutor  datur. 


avail.  Also  the  absolute  appoint- 
ment of  another  man^s  slave  to 
be  a  tutor  is  altogether  ineffectu- 
al ;  but,  if  the  appointment  is 
upon  condition,  that  the  person 
appointed  obtains  his  freedom, 
then  it  is  well  made :  but,  if  a 
man  by  testament  appoints  his 
own  slave  to  be  a  tutor,  when  he 
shall  obtain  his  libertj/j  the  ap- 
pointment  will  be  void. 

DE  /'URIOSO  ET  MINORE  VIGINTI-QUINQUE  ANNtS. 

§  II.  Furiosus,  vel  minor  vi-  §  2.  If  a  madman  or  a  minor 
gtnti-quinque  annis,  tutor  testa-  (under  twenty-five)  is  by  testa- 
mento  datus,  tutor  tunc  erit,  cum  ment  appointed  tutor,  the  one 
compos  mentis,  aut  major  vigin-  shall  be^rin  to  act,  when  he  be- 
ti-quinque  annis,  fuerit  factus.        comes  of  sound  mind,  and  the 

other,  when  he  has  completed  his 
twenty-fifth  year. 

QUIBUS   MODIS  TUTORES  DANTUR. 

i  IIL  Ad  certum  tempus,  vel  §  3.  It  is  not  doubted,  but 
ex  certo  tempore,  vel  sub  condi-  that  a  testamentary  tutor  may  be 
tione,  vel  ante  hseredis  institu-  appointed  either  until  a  certain 
tionem,  posse  dari  tutorem  non  time,  or  from  a  certain  time,  or 
dubitatur.  conditionally,   or  before  the  in- 

stitution of  an  heir. 


GUI   DANTUR. 

5  IV.   Cerise  autem  rei,   vel        §  4.  A  tutor  can  not  be  assign* 

causse,    tutor    dari  non   potest ;  ed   to    any  particular  thing,  or 

quia  personse,  non  causae,  vel  rei,  upon  any  certain  account,   but 

tutor  datur.  can  only  be  given  to  persons. 

DE  TUTORE   DATO  FILUBUS,  VEL   FILUS,  VEL  LIBERIS,   VEL 

NEPOTIBUS. 


}  V.  Si  qui^  filiabus  suis,  vel 
filiis,  tutores  dederit,  etiam  post- 
humse  vel  posthumo  dedisse 
videtur :  quia,  filii  vel  filiae  ap- 
pellatione,  et  posthumus  et  posthu- 
ma  continentur.  duod  si  nepotes 
sint,  an  appellatione  filiorum  et 


}  5.  If  a  man  nominates  a  tu- 
tor for  his  sons  or  daughters,  the 
nomination  extends  to  his  post- 
humous issue ;  because,  under 
the  appellation  of  son  or  daugh- 
ter, a  posthumous  child  is  com- 
prehended.   But,  are  grand-chil- 
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ipsis  tutores  dati  sint?  Dicen- 
anm  est,  at  et  ipsis  quoque  dati 
Tideantar,  si  modo  liberos  dixe- 
lit ;  caeteruaij  si  filios,  non  con- 
tinebuntur.  Aliter  enim  filii,  ali- 
ter  nepotes  appellantur.  Plane, 
si  posteris  dederit,  tarn  filii  pos- 
thami,  qiiam  casteri  liberi,  con- 
tinebuntur. 


dren  denoted  by  the  word  sons  ? 
we  answer,  that  under  children^ 
grand-children  are  included|  but 
not  under  sons:  for  son,  and 
^and-son,  differ  in  signification. 
But,  if  a  testator  assigns  a  tutor 
to  his  descendants,  it  is  evident, 
that  not  only  liis  posthumous  sons 
are  comprehended,  but  all  his 
other  children. 


TITULUS  DECIMUS-aUINTUS. 

DE  LEGITIMA  AGNATORUM  TUTELA. 
D.  xxvi.    T.  4.    C.  V.  T.  30, 

8UMMA. 

QUIBUS  autem  testamento  The  Agnati  by  a  law  of  the 
tutor  datus  non  est,  his,  ex  lege  twelve  tables,  are  appointed  tu- 
duodecim  tabularu m,  agnati  sunt  tors  to  those,  to  whom  no*testamen- 
tatores,  qui  vocantur  legitimi.        tary  tutor  was  given  ;  and  these 

tutors  are  called  legitimi^  tutors 
by  law. 


QUI  SUNT  AGNATL 

§  I.  Sunt  autem  agnati  cog-  h  1.  Agnati  are  those,  who 
nati,  per  virilis  sexus  cognatio-  are  collaterally  related  to  us  by 
nem  conjuncti,  quasi  a  patre  cog-  males,  as  a  brother  by  the  same 
nati :  veluti  frater  ex  eodem  pa-  father,  or  the  son  of  a  brother,  or 
tre  natus,  fratris  filtus,  neposve  by  him  a  grand -son  ;  also  a  fath- 
er eo :  item  patruus  et  pratrui  er's  brother,  or  the  son  of  such 
filias,  neposve  ex  eo.  At,  qui  brother,  or  by  him  a  grand-son. 
per  foBminini  sexus  personas  cog-  But  those,  who  are  related  to  us 
natione  junguntur,  agnati  non  by  a  female  are  not  agnate^  but 
sunt,  sed  alias  naturali  jure  cog-  cognate^  bearing  only  a  natural 
DaiL  ItaquG  amitse  tuae  fiiius  relation  to  us.  Thus  the  son  of 
non  est  tibi  agnatus,  sed  cogna-  a  father's  sister  is  related  to  you 
tus :  et  invicem  tu  illi  eodem  jure  not  by  agnation^  but  cognation ; 


Gonjungeris :  quia,  qui  ex  ea 
nascunter,  patris,  non  matris, 
£uniliam  sequuntur. 


and  you  are  also  related  to  him 
by  cognation ;  for  the  children  of 
a  father's  sister,  follow  the  fami- 
ly of  their  father,  and  not  that 
of  their  mother. 
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i  II.  Quod  autem  lex  duode- 
cim  tabulamm  ab  intestato  vocat 
ad  tutelam  agnatos,  non  banc 
babef  significationem,  si  omnino 
non  fecerit  testamentum  iS|  qui 
poterat  tutores  dare ;  sed  si,  quan- 
tum ad  tutelam  pertinet,  intestatus 
decesserit:  quod  tunc  quoque 
accidere  intelligitur,  cum  is  qui 
datus  est  tutor,  vivo  testatore  de- 
cesserit. 


i  2.  The  law  of  the  twelve  ta- 
bles, in  calling  the  agnati  to  tu- 
telage in  case  of  intestacy,  relates 
not  solely  to  persons  altogether 
intestate,  who  might  have  ap- 
pointed a  tutor,  but  also  to  thosei 
who  are  intestate  only  in  respect 
of  tutelage ;  and  this  may  hap- 
pen, if  a  tutor,  nominated  oy  tes- 
tament, should  die  in  the  Uptime 
of  the  testator. 


QUIBUS  MODIS  AGNATIO,  VEL  COGNATIO,  FINITUR. 

§  in.  Sed  affnationis  quidem  J  3.  The  right  of  agnation  is 
jus  omnibus  moais  capitis  dimiuu-^  taken  away  by  almost  every  di- 
tione  perumque  perimitur  :  nam  minution,  or  change  of  state;  fox 
agnatio  juris  civilis  nomen  est ;  agnation  is  but  a  name  given  by 
cognationis  vero  jus  non  onmi-  the  civil  law ;  but  the  #ight  of 
bus  modis  commutatur ;  quia  cognation  is  not  thus  altered  ;  fox 
civilis  ratio,  civilia  quidem  jura  although  civil  policy  may  extia- 
corrumpere  potest,  naturalia  ve-  guish  civil  rights,  yet  over  natu- 
re, non  uti^ue,  ral  rights  it  has  no  such  power* 
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TXTULUS  DEOIMUS-SEJCTUS. 
DE  CAPITIS  DIMINUTIONE. 

D.  iv,    T.  6. 

DEFINmO  E't  DIVISIO. 

EST  autem  capitis  diminutio       Diminution  is  the  change  of  a 

Erioris  status  mutatio ;  eaque  tri-  man's  former  condition  ;  and  this' 

us  modis  accidit :  nam  aut  max-  is  threefold,  the  greater,  the  less, 

ima  est    capitis  diminutio,  aut  and  the  least, 
minor,    (quam  ^uidam  mediam 
vocant),  aut  minima. 

DE  MAXIMA  CAPITIS  DIMINUTIONE. 

5  I.  Maxima  capitis  diminutio  §  I.  The  greater  diminution  is, 
est,  cuni  ahquis  simul  et  civita-  when  a  man  loses  both  the  right 
temet  libertatem  amittit;  quod   of  a  citizen  and  his  liberty;  as 
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accidit  his,  qui  servi  pcenae  effi-  thejr  do,  who  by  the  rigour  of 
ciuntur  atrocitate  sententiflB ;  vel  their  sentence  become  the  slaves 
libertis,  ut  ingratis  erga  patronos  of  punishment ;  and  freed-men, 
coodemnatis ;  vel  his,  qui  se  ad  who  are  condemned  to  slavery 
pietium  participandum  venun-  for  ingratitude  to  their  patrons ; 
dari  passi  sunt.  and  all  such,  who  snner  them- 

selves to  be  sold,  to  share  the 
price. 

DE  MEDIA. 


I II.  Minor,  sive  media  capitis  i  2.  The  less  or  mesne  dimi* 

diminutio  est,  cum  civitas  qui-  nution  is,  when  a  man  loses  the 

dem  amittitur,  libertas  vero  reti-  rights  of  a- citizen,  but  retains  his 

netur ;  quod  accidit  ei,  cui  aqua  liberty ;  which  happens  to  him, 

et  igni  inteidictum  fuerit,  vel  ei,  who  is  forbidden  the  use  of  fire 

qui  in  insulam  deportatus  est.  and  water,  or  to  him  who  is  trans- 
ported into  an  island. 

DE  MINIMA. 


t  in.  Blinima  capitis  diminu- 
tio est,  cum  civitas  retineturet  lib 
eitas,  sed  status  hominis  commu- 
taUir :  quod  accidit  his,  qui,  cum 
sui  juris  fuerint,  casperunt  aliono 
jari  subjecti  esse  ;  vel  contra,  ve- 
futi  si  filius-familiosapatreeman- 
cipatus  fuerit,  est  capite  diminu- 
tus. 


i  3.  The  least  diminution  is, 
when  the  condition  of  a  man  is 
chan^d  without  forfeiture  either 
of  civil  rights  or  liberty ;  as  when 
he,  who  is  independent,  becomes 
subject  by  adoption ;  or  when  the 
son  of  a  family  hath  been  emanci- 
pated by  his  father. 


.  .  DE  SERVO  MANUMISSO. 


}  lY.  Servus  autem  manumis-  }  4.  The  manumission  of  a 
sns  capite  non  minuitur  ;  quia  slave  produces  no  change  of  state 
nullum  caput  habuit.  in  him,  because  he  had  no  state, 

or  civil  capacity. 

DE  MUTATIONE  DIGNITATIS. 


I  V.  auibus    autem    dignitas  §  5.  Those  whose  dignity  is 

mogis  quam  status  pcrmutatur,  rather  changed  than  their  state, 

capite  non  minuuntur ;  ei  ideo,  a  do  not  suffer  diminution ;  henoe 

senatumotos  capite  non  miaui,  it  is  not  diminution  to  be  removed 

constat.  from  the  senatorial  dignity. 
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INTERPTETATIO  §  ULT.  SUP.  TIT.  PROX. 

i  TI.  duod  autem  dictum  est,       i  6.  We  have  said,  that  the 

maneiecognationisjasetiampost  right  of  cognation  remains  afier 

capitis   diminutionem,   hoc    ita  diminution,  but  this  relates  only 

est,  si  minima  capitis  diminutio  to  the  least  diminution.    For,  by 

interveniat :  manet  enim  cogna-  the  greater  diminution,  as  by  ser- 

tic.      Nam,  si    maxima  capitis  vitude,  the  right  of  cognation  is 

diminutio  interveniat,  jus  quoque  wholly  destroyed,  even  so  as  not 

cognationis  perit,  ut  puta  servi-  to  be  recovered  by  manumission, 

tute  alicujus  cognati ;   et  ne  qui-  The  right  of  cognation  is  also 

dem,  si  manumissus  fuerit,  reci-  lost  by  the  less  or  mesne  diminu- 

pit  cognationem.     Sed  et  si  in  tion,  as  by  deportation  into  an  is- 

insulam  quis  deportatus  sit,  cog-  land, 
natio  solvitur. 

AD  QUOS  AGNATOS  TUTELA  PERTINET 

}  Vn.  Cum  autem  ad  agnatos       }  7.  Although  the  right  of  tute- 

tutela  pertineat,  non  simul  Si  om-  lage  belongs  to  agnatic  yet  it  be- 

nes  pertinet,  sed  ad  eos  tantum,  lonss  not  to  all,  but  to  the  nearest 

qui  proximiore  gradu  sunt ;  vel  in  degree  only.    But,  if  there  be 

si  plures  ejusdem  gradus    sunt,  many  in  the  same  depee,  the  tu- 

ad  onmes  pertinet ;  veluti  si  plu-  telage  belongs  to  all  of  them, 

res  fratres  sunt,  qui  unum  gra-  however  numerous.    For  exam- 

dum  obtinent,  pariter  ad  tutelam  pie,  several  brothers  are  all  called 

Tocantur.  equally  to  tutelage. 


TITULUS  DECIMUS-SEPTIMUS. 
DE  LEGITIMA   PATRONORUM  TUTELA. 


D.  xxvi.    T.  4.     C.  V.     T.  30. 


RATIO,  OB    QUAM  PATRONORUM   TUTELA  DICTTUR  LEGITIMA. 


EX  eadem  lege  duodeeim  ta- 
bularum,  libertorum  et  liberta- 
rum  tutela  ad  patronos  liberosque 
eorum  pertinet,  quae  et  ipsa  le- 
gitima  tutela  vocatur ;  non  quia 
nominatim  in  ea  lege  de  hac  tu- 
tela caveatur :  sed  quia  perinde 
accepta  est  per  interpretationem, 
ac  si  verbis  legis  introducta  es- 


By  the  same  law  of  the  twelve 
tables,  the  tutelage  of  freed-men 
and  freed-women,  belongs  to  their 
patrons,  and  to  the  children  of 
such  patrons ;  and  this  is  tute- 
lage by  operation  of  law,  although 
it  exists  not  nominally  in  the  law  ; 
but  it  is  as  firmly  established  by 
interpretation,  as  if  it  bad  been 


LIB.  I.  TIT.    JCVIII. 


45 


set.  Eo  enlm  ipso,  quod  hsered-  introduced  by  express  words* 
itates  libertorum  libertarumque,  For,  inasraucn  as  the  law  coin- 
si  inteslati  decessissent,  jusserat  mands,  that  patrons  and  their 
lex  ad  patronos  liberosve  eorum  children  shall  succeed  to  the  in- 
pertinere,  credidetunt  veteres,  vo-  heritance  of  their  freed-men  or 
Inisse  legem,  etiam  tutelas  ad  eos  freed- women  who  die  intestate, 
pertinere ;  cum  et  agnatos,  quos  the  ancient  lawyers  were  of  opin- 
ad  haereditatem  lex  vocat,  eos-  ion  that  tutelage  also  by  implica- 
dem  et  tutores  esse  jusserit ;  quia  tion  should  belong  to  patrons  and 
pleramqne,  nbi  successionis  est  their  children.  Ana  the  law, 
emolumentum,  ibi  et  tutelse  onus  which  calls  agnati  to  the  inheri- 
esse  debet.  Ideo  autem  diximus  tance,  commands  them  to  be  tu- 
plerufnquej  quia,  si  foBmina  im-  tors,  because  the  advantage  of 
pubes  manumi  tatur,  ipsa  ad  hse-  succession  ought  to  be  attended 
leditatem  Tocatur,  cum  alius  sit  in  most  cases  with  the  burden  of 
tDtor.  tutelage.    We  have  said,  in  most 

cases,  because,  if  a  person,  not  ar- 
rived at  puberty,  is  manumitted 
by  a  female,  she  is  called  to  the 
inheritance,  but  not  to  the  tute- 
lage. 


TITULUS  DEOIMUS  OCTAVUS. 
DE  LEGITIMA  PARENTUM  TUTELA. 


EXEHPLd  patronorum  re- 
cepta  est  et  alia  tutela,  quee  et  ip- 
sa legitima  vocatur ;  nam,  si  quis 
filiuoa  aut  filiam,  nepotem  aut 
neptem  ex  filio,  etdeinceps,  impu- 
bures  emancipaverit,  legitimus 
eomni  tutor  erit. 


Another  kind  of  tutelage 
termed  legal,  is  received  in  imita- 
tion of  parental :  for,  if  a  parent 
emancipate  a  son,  a  daughter,  a 
grand-son,  or  a  grand-daughter, 
who  is  the  issue  of  that  son,  or 
any  others  descended  from  him 
by  males  in  a  right  line  and  not 
arrived  at  puberty,  then  shall 
such  parent  be  their  legal  tutor. 
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TITULUS  DECIMUS-NONUS. 
DE  FIDUCIARIA  TUTELA. 

FILU-FAMIUAS  A  PATRE  MANUMISSI  PATER  TUTOR  EST  LE- 
GITIMUS ;  EO  VERO  DEFUNCTO,  PRATER  TUTOR 

FIDUCIARIUS  EXISTIT. 

EST  et  alia  tutela,  quss  fiduci*  There  is  another  kind  of  tute- 
aria  appellatur :  nam,  si  parens  lage  called  fiduciary  \  for,  if  a 
filium  vel  filiam,  nepotem  vel  parent  emancipate  a  son  or  a 
neptem,  vel  deinceps,  impuberes  daughter,  a  grand-son  or  a  errand- 
manumiserit,  legitimam  nancisci-  daughter,  or  any  other  child,  not 
tureorumtutelam:  quodefuncto,  arrived  at  puberty,  he  is  then 
siliberiejusvirilissexusexistant,  their  legal  tutor:  but,  at  his 
fiduciariitutoresfiliorum  suorum  death,  his  male  childien  of  age 
vel  fratris,  vel  sororis,  vel  csDtero-  become  the  fiduciary  tutors  of 
mxn,  efficiuntur.  Atqui,  patrono  their  own  sons,  or  of  a  brother,  a 
legitimo  tutore  mortuo,  liberi  sister,  or  of  a  brother's  children 
quoque  ejus  legitimi  sunt  tutores :  emancipated  by  the  deceased* 
quoniam  filius  quidem  defuncti.  But  when  a  patron,  who  is  a  legal 
si  non  esset  a  vivo  patre  emanci-  tutor,  dies,  his  children  also  be- 
patus,  post  obitum  ejus  sui  juris  come  legal  tutors.  The  reason  of 
efficeretur,necinfratrumpotesta-  which  difference  is  this:  a  son, 
tem  recideret,  ideoque  nee  in  tu-  although  never  emancipated,  be- 
telam.  Libertus  autem,  si  servus  comes  independent  at  the  death 
mansisset,  utique  eodem  jure  apud  of  his  father ;  and  therefore  as  he 
iiberos  domini  postmortem  ejus  falls  not  under  power  of  his  broth- 
futurus  esset.  Ita  tamcn  hi  ad  ers,  he  can  not  be  under  their  le- 
tutelam  vocantur,  si  perfectas  sint  gal  tutelage.  But  the  condition 
setatis ;  quod  nostra  constitutio  in  of  a  slave  is  not  altered  at  the 
omnibus  tutelis  et  curationibus  death  of  his  master ;  for  he  then 
observari  generaliter  praecepit.       becomes  a  slave  to  the  children 

of  the  deceased.  None  can  be 
called  to  tutelage,  unless  of  full 
age;  and  our  constitution  hath 
commanded  this  rule  to  be  gene- 
rally observed  in  all  tutelages  and 
curations. 
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TUTULUS  VIGESIMUS. 

DB  ATILIANO  TUTORE,  ET  EO,  QUI  EX  LEGE  JULIA 

ET  TITIA  DABATUR. 

D.  xxvi.    T.  6.    C.  V.    T.  34  et  36. 

JUS  ANTIQUUM,  SI  NULLUS  SIT  TUTOR. 

SI  cni  nuUas  omnino  tutor  fue-       Under  the  law  AtUia^  the  pres- 

lal,  ei  dabator,  in  urbe  quidem  a  tor  of  the  city,  with  a  majority  of 

prastore  urbano  et  majore  parte  the  tribunes,  might  assign  tutors 

tribanoram  plebis,  tutor  ex  lege  to  all  who  were  not  otherwise  in- 

Atitia:  in  provinciis  vero  a  prae-  titled.    In  the  provinces,  tutors 

sidibus    provinciarum    ex    lege  were  appointed  by  the  respective 

Julia  et  Titia.  governors  ut^er    the  law  Julia 

and  Titia, 

81  SPES  Srr  FUTURI  TUTORIS  TESTAMENTARlL 

}  I.  Sed  et,  si  in  testamento  §  1.  If  a  testamentary  tutor 
tutor  sub  conditione,  aut  ex  die  had  been  appointed  conditionally! 
oerto  datus  fuerat,  quamdiu  con-  or  from  a  certain  day,  another  tu* 
ditto  aut  dies  pendebat,  iisdem  le-  tor  might  have  been  assigned  by 
gibus  tutor  alius  interim  dari  pot-  virtue  of  the  above  named  laws, 
etat  Item  si  pure  datus  fuerat,  while  the  condition  depended  or 
quamdiu  ex  testamento  nemo  hsB-  until  the  da^  came.  Also  if  a  tutor 
res  existebat,  tamdiu  ex  iisdem  had  been  given  unconditionally, 
legibus  tutor  petendus  erat,  qui  vet,  as  long  as  the  testamentary 
doinebat  esse  tutor,  si  conditio  heir  deferred  taking  upon  him  the 
extiterat,  aut  dies  veuerat,  aut  inheritance,  another  tutor  might 
hsres  extiterat.  ^  have  been  appointed  during  the 

interval.  But  his  office  ceased, 
when  the  condition  happened,  the 
day  came,  or  the  inheritance  was 
entered  upon. 

SI  TUTOR  AB   HOSTIBUS  SIT  CAPTUa 

i  IL  Ab  hostibus  quoque  tuto-  }  2.  By  the  Atilian  and  Julio- 

re  capto,  ex  his  legibus  tutor  pe-  titian  laws,  if  a  tutor  was  taken 

tebatur,  qui  desinebat  esse  tutor,  by  the  enemy,  another  tutor  was 

*i  is,  qui  cap  us  erat,  in  civitatem  applied  for,  whose  office  ceased, 

reverstts  fuerat :    nam  reversus  of  course,  when  the  first  tutor  re- 

recipiebat    tutelam   jure    postli-  turned  from  captivity;    for  he 

minii.  then  j^umed  the  tutelage  by  his 

right  of  return. 
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QUANDO  ET  CUR  DESIERINT  EX  DICTIS  LEGIBUS  TUTORES  DARL 

( IIL  Sed  ex  his  legibus  tuto-       §  3.  But  these  laws  fell  into 

res  pupillis  desierunt  dari,  postea-  disuse,  first  when  the  consuls  be- 

quam    primo    cousules  pupillis  gan  to  assign  tutors  to  pupils  of 

utriusque  sexus  tutores  ex  inqui-  either  sex,  on  inquisition ;    and 

sitione  dare    coeperunt,    deinde  next,  when  the  praetors  were  in- 

prffitores     ex     constitutionibus.  vested  with  the  same  authority 

Nam  supradictis  legibus  neque  de  by  imperial  constitutions.    For, 

cautione  a   tutoribus   exigenda,  by  the  above  mentioned  laws,  no 

rem  pupillis  salvam  fore,  neque  security  was  required  from  the 

de  compellendis  tutoribus  ad  tu-  tutors  for  the  forthcoming  of  the 

telsB  administrationem,  quicquam  property,  neither  were  they  com- 

cavebatur.  pelled  to  act. 


JUS  NOVUM. 

§  lY.  Sed  hoc  jure  utimur,  ut  §  4.  But  latterly,  at  Rome^  the 

Romse  quidem  praefectus  urbi,  prefect  of  the  city,  or  the  prsetor 

vel  prastor  secundum  suam  juris-  according  to  his  jurisdiction,  and, 

dictionem,    in  provinciis  autem  in  the  provinces,  the  respective 

prsesides  ex  inquisitione,  tutores  governors  may  assign  tutors  upon 

crearent ;   vol  magistratus  jussu  inquiry ;  so  may  an  inferior  mag- 

prsesidum,  si  non  sint  magnee  istrate,  at  the  command  of  a  gov- 

pupilli  fSusultates.  ernor,  if  the  possessions  of  the  pu- 
pil are  not  large. 


JUS  NOVISSIMUM. 

)  y.  Nos  autem,  per  constituti-  §  6.  But  for  the  ease  of  our 
onem  nostram  hujusmodi  diffi-  subjects  we  have  ordained,  that 
cultates  hominum  resecantes,  nee  the  judge  of  Alexandria  and  the 
expectata  jussione  prsssidum,  dis-  magistrates  of  every  city,  togeth- 
posuimus,  si  facultates  pupilli  vel  er  with  the  chief  ecclesiastic,  may 
aduUi  usque  ad  quingentos  soli-  assign  tutors  or  curators  to  pupils 
dos  valeant,  defensores  civitatum  or  adults,  whose  fortunes  do  not 
una  cum  ejusdem  civitatis  religi-  exceed  five  hundred  aurei^  with- 
osissimo  antistite,  vel  alias  per-  out  waiting  for  the  command  of 
sonas  publicas,  id  «st,  magistra-  the  governor,  to  whose  province 
tus,  vel  juridicum  Alexandrinse  they  belong.  But  all  such  mag- 
civitatis,  tutores  vel  curatores  istrates  must,  at  their  peril,  take 
creare;  legitima  cautela  secun-  from  every  tutor,  so  appointed, 
dum  ejusdem  constitutionis  nor-  the  security  required  by  our  con- 
mam  prsestanda,  videlicet  eorum  stitution. 
periculo,  qui  earn  accipiunt. 
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RATIO  TUTELiG. 

^  i  VI.  Impuberes  autena  in  tu-  §  6.  It  is  agreeable  to  the  law 
tela  esse,  naturali  jiiri  conveniens  of  nature^  that  persons  under  pu- 
est ;  ut  is,  qui  perfectas  aetatis  non  berty,  should  be  under  tutelage ; 
sit,  alterius  tutela  regatur.  that  all  who  are  not  of  ripe  age 

may  be  under  the  government  of 
proper  persons. 


DE  TUTELiE  RATIONE  REDDEXDA. 

§  VII.  Cum  ergo  pupillorum  *  §  7.  Hence  as  tutors  administer 
pupillarumque  tutores  negotia  the  affairs  of  their  pupils,  they 
gerant,  post  pubertatem  tutete  may  be  compelled  to  account,  by 
judicio  rationem  reddunt.  an  action  of  tutelage,  when  their 

pupils  arrive  at  puberty. 


TITULUS  VIGESIMUS-PRIMUS. 
DE  AUCTORITATE  TUTORUM. 

D.  xxvi.    T.  8.    C.  V.    T.  59. 

IN  QUIBUS  CAUSIS  AUCTORITAS  SIT  NECESSARIA. 

AUCTORITAS  autem  tutoris  The  authority  or  confirmation 

in  quibusdam  causis  necessaria  of  a  tutor  is  in  some  cases  neces- 

pupillis  est,  inquibusdam  nonest  sary,  and  in  others  not.    When 

necessaria  :  ut,  ecce,  si  quid  dari  a  man  stipulates  to  make  a  gift 

sibi  stipulentur,  non  est  necessa-  to  a  pupil,  the  authority  of  the 

ria  tutoris  auctoritas ;    quod  si  tutor  is  not  requisite ;   but,  if  a 

aliis  promittant  pupilli,  necessa-  pupil  enters  into  a  contract,  it  is 

ria  est  tutoris  auctoritas :  namque  so;    for  the  rule  is,  that  pupils 

placuit,  meliorem  quidcm  condi-  may  better  tiieir  condition,  but 

tionem  licere  iis  facere  etiam  sine  not  impair  it,  without  the  author- 

tutoris    auctoritate  ;    deteriorem  ity  of  their  tutors.    And  therefore 

vero  non  aliter,  qnam  cum  tuto-  in  all  cases  of  mutual  obligation, 

ris  auctoritate.     Unde  in  his  can-  as  in  buying,  selling,  letting,  hir^ 

sis,  ex  quihus  ohligationes  mu-  ing,  mandates,  deposites,  die.  he, 

tusB  nascuntur,utinemptionibus,  who  contracts  with  a  pupil,  is 
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▼enditionlbus,  locationibus,  man-    bound  by  the  contract ;   but  not 

datis,  depositis,  si  tutores  auctori-    the  pupil,  unless  the  tutor  bath 

tas  non  interveniat,  ipsi  quidem,    authorized  it. 

qui  cum  his  contrahunt,  obligan- 

tur ;   at  invicem  pupilli  non  ob- 

ligantur. 


EXCEPTIO. 

$  I.  Neque  tamen  hsereditatem       §  1.  But  no  pupil,  without  the 

adire,  neque  bonorum  possessio-  authority  of  his  tutor,  can  enter 

nem  petere,  neque  hsreditatem  upon  an  inheritance,  or  take  upon 

exfidei-commissosuscipere,aliter  him  the  possession  of  goods,  or 

Sssunt,  nisi  tutoris  auctoritate,  an  inheritance  in  trust ;  for,  there 

lamvis  illis  lucrosa  sit,)  ne  ul-  is  a  possibility  of  damage,  as  well 

lum  damnum  habeant.  as  gain. 


QUOMODO  AUCTOMTAS  INTERPONI  DEBET. 

i  II.  Tutor  autem  statim  in  §  2.  If  a  tutor  would  authorize 

ipso  negotio  preesens  debet  auctor  any  act,' which  he  esteems  advan- 

fieri,  si  hoc  pupillo  prodesse  ex-  tageous  to  his  pupil,  he  should 

istimaverit.     Post  tempus  vero,  be  personally  present;    for  his 

vel  per  epistolam,  aut  per  nunti-  authority  hath  no  cflfect,  when 

urn,  interposita  auctoritas  nihil  given  by  letter,  by  messenger,  or 

agit.  after  contract. 


QUO  CASU  INTERPONI  NON  POTEST. 

$  III.  Si  inter  tutorem  pupil-  i  3.  When  a  suit  is  to  be  com- 

lumquejudicio  agendum  sit,  quia  menced  between  a  tutor  and  his 

ipse  tutor  in  rem  suam  auctor  pupil,  inasmuch  as  the  tutor  can 

esse  non  potest,  non  prsetorius  not  exercise  his  authority,as  such, 

tutor  (ut  olim)  constituir,  sed  cu-  against  himself,  a  curator,  and 

rator  in  locum  ejus  datur ;   quo  not  a  praetorian  tutor,  (as  was 

curatore  interveniente,  judiciiun  formerly  the  custom,)  is  appoint- 

peragitur ;  et,  eo  peracto,  curator  ed,  by  whose  intervention  the  suit 

esse  desinit.  is  carried  on  ;  and,  when  it  is  de- 
termined,, the  curatorship  ceases. 
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TITULUS  VIGESIMUS-SECUNDUS. 
aUIBUS  MODIS  TUTELA  FINITUR. 

0.  V.  T.  60. 

DE  PUBERTATE. 

PUPILLI,  pupillseque,  cum  Pupils,  both  male  and  female, 

puberes  esse  CGBf)erint,  a  tutela  are  freed   from  tutelage,   when 

liberantur.      Pubertatem   autem  they  arrive  at  puberty.    The  an- 

vete^  quidem  non  solum  ex  an-  cients  judged  of  puberty  in  males, 

nis.^6ed  etiam  ex  habitu  corporis,  not  by  years  only,  but  also  by  the 

in  Haaasculis   aestimari   volebant.  habit  of  their  bodies.     But  our 

Nostra  autem  majestas,  dignum  imperial  majesty,  regarding  thQ 

esse  castitate  nostrorum  tempo-  purity  of  the  present  times,  hath 

mm   existimans)  bene    putavit,  thought  it  proper,  that  the  same 

quod  in  foeminis  etiam  antiquis  decency,  which  was  ever  observ- 

impudicum  esse  visum  est,  id  est,  ed  toward  females,  should  be  ex- 

jospectionem  habitudinis  corpo-  tended  also  to  males  :  and  there- 

TJs,  hoc  etiam  in  masculos  exten-  fore,  by  our  sacred  constitution, 

dere  :  et  ideo,  nostra  sancta  con-  we  have  enacted,  that  puberty  in 

stitutione  promulgata,  pubertatem  males  should  be  reputed  to  com* 

in  masculis  post  decimum  quar-  mence  immediately  after  the  com- 

tum  annum  completum  illico  ini-  pletion  of  their  fourteenth  year, 

tium  accipere  disposuimus :  anti-  But,  in  relation  to  females,  we 

quitatis  normam  in  foBminis  bene  leave  that  wholesome  and  ancient 

positam  in  sno  ordine  relinquen-  rule  of  law  unaltered,  by  which 

tes,  ut  post  duodecim  annos  com-  they  are  esteemed  marriageable 

pletos,  viri  potentes  esse  credan-  after  the  twelfth  year  is  com- 

tar.  pleted. 

DE  CAPITIS  DIMINUTIONE  PUPILLL 

§  L  Item  finitur  tutela,  si  arro-  §  1.  Tutelage  is  determined  be- 

gati  sint  adhuc  impuberes,  vel  fore  puberty,  if  the  pupil  is  either 

deportati:'  item  si  in  servitutem  arrogated,  or  suffers  deportation, 

papillus  redigatur,  vel  si  ab  hosti-  or  is  reduced  to  slavery,  or  be- 

bns  captus  fuerit.  comes  a  captive. 

DE  CONDITIONIS  EVENTU. 

}  IL  Sed  et,  si  usque  ad  certam  §  2.  But,  if  a  testamentary  tutor 

cocditionem  datus  sit  tutor  testa-  is  given  upon  a  certain  condition, 

mento,  seque  evenit,  ut  desinat  when  that  condition  is  filled,  the 

tutor  existente  conditioue.  tutelage  ceases. 
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DE  MORTE. 

i  III.  Simili  modo  finitur  tutela       §  3.  Tutelage  ends  also  by 
morte  pupillorum  vel  tutorum.       death  of  the  tutor,  or  the  pupil. 


DE  CAPITIS  DIMINUTIONE. 


{ lY.  Sed  et  capitis  diminutione 
tiitoris,  per  quam  libertas  vel  civi- 
tas  amittitur,  omnis  tutela  perit. 
Minima  autem  capitis  diminu- 
tione tutoris,  veluti  si  se  arrogan- 
dum  dederit,  legitima  tantum  pe- 
rit ;  cseteraa  non  pereunt.  Sed 
])Upilli  et  pupillo^  capitis  diminu- 
tio,  licet  minima  sit,  omnes  tute- 
las  tollit. 


5  4.  When  a  tutor  under  the 
greater  diminution  of  state,  loses 
his  liberty  and  his  citizenship,  his 
tutelage  is  extinguished.  But,  if 
the  least  diminution  only  is  suf- 
fered, as  when  a  tutor  gives  him- 
self in  arrogation,  then  no  species 
of  tutelage  is  extinguished,  but 
the  legal.  But  every  diminution 
of  state  in  pupils,  takes  away  all 
tutelage. 


DE  TEMPORE. 

J  V.  Preeterea,  qui  ad  c^rtum  §  5.  These,  who  are  testamen- 
tempus  testamento  dantur  tuto-  tary  tutors  for  a  term  only,  are 
rest,  finite  eo,  deponunt  tutelam.     discharged  at  the  expiration  of 

such  term* 


DE  REMOTIONE  ET  EXCUSATIONE. 

i  YI.  Desinunt  etiam  tutores       §  6.  They  also  cease  to  be  tu- 

esse,  qui  vel  removentur  a  tutela  tors,  who  are  removed  on  suspi- 

ob  id,  quod  suspecti  visit  sunt ;  cion  ;    or  excuse    and    exempt 

vel  qui  ex  justa  causa  se  excu-  themselves  from  the  burden  of 

sant,  et  onus  administrand®  tute-  tutelage  for  just  reasons ;  of  which 

1^  deponunt,  secundum  ea,  quae  hereaiter, 
inferius  propoqemus, 
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TITULUS  VIGESIMUS-TERTIUS. 


DE  CURATORIBUS. 


D.  xxvii.    T.  10.    C.  v.     T-  70. 


DE  ADULTIS. 


MASCULI  quidem  puberes,  et 
teminse  viri  jwtentes,  usque  ad 
Tigesimumquintum  annum  com- 
pletum  curatores  accipiunt ;  quia 
licet  puberes  sint,  adbuc  tamen 
ejus  aetatis  sunt,  ut  sua  negotia 
tueri  non  possint    . 


Males  arrived  at  puberty,  and 
females  marriageable,  do  never- 
theless receive  curators,  until  tliey 
have  completed  their  twenty-fifth 
year  :  for,  they  are  not  yet  of  an 
age  to  take  proper  care  of  their 
own  affairs. 


A  QUIBUS  DENTUR  CURATORES. 

i  I  Dantur  autem  curatores  ab  {  1.  Curators  are  appointed  by 

eisdem  magistratibus,  a  quibus  et  the  same  magistrates,  who  appoint 

tutores.     Sed  curator  testamento  tutors.    A  curator  cannot  be  ab- 

non  datar  ;    datus  tamen  confir-  solutely  given  by  testament,  but 

matur  decreto  praotoris  vel  prsB-  such  nomination  must  be  con- 

sidis.  firmed,  by  a  praetor  or  governor 

of  a  province. 


QUIBUS  DENTUR 

h  IL  Item  inviti  adolescentes        §  2.  No  adults  can  be  oblig^ed 

curatores  non  accipiunt,  praster-  to  receive  curators,  unless  adli- 

qaam  in  litem  ;    curator  enim  et  tern  ;   for  a  curator  may  be  ap- 

ad  certam  causam  dari  potest.  pointed  to  any  special  purpose. 


DE  FURIOSIS  ET  PRODIGIS. 

i  IIL  Furiosi  quoque,  et  pro-  §  3.  By  a  law  of  the  twelve  ta- 
digi,  licet  majoresvi^intiquinque  bles,  madmen  and  prodigals,  al- 
annis  sint,  tamen  m  curatione  though  of  full  age,  must  1^  under 
sunt  agnatonim,  ex  lege  duode-  curation  of  their  agnatic  But,  if 
cimtabularum.  Sed  solent  Roma)  there  are  no  agnatic  or  such  only 
pmfectns  urbi  vel  proetores,  et  in  as  are  unqualified,  then  curators 
piovinciis  praesides,  ex  inquisi-  are  appointed  ;  at  Rome^  by  the 
tione  eis  curatores  dare.  praefect  of  the  city,  or  the  praetor ; 

in  the  provinces^  by  the  govern- 
ors, after  requisite  inquiry. 
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DE  MENTE  CAPTIS,  SURDIS,  &c. 

i  IV.  Sed  et  mente  captis,  et  §  4.  Persons  deprived  of  their 
surdis,  et  mutis,  et  illis,  qui  per-  intellects,  deaf,  mute,  or  subject 
petuo  morbo  laborant,  (quia  rebus  to  any  continual  disorder,  since 
suis  superesse  non  possutit,)  cu-  they  are  unable  to  manage  their 
ratores  dandi  sunt.  own  affairs,  must  be  placed  under 

curators. 


DE  PUPILLIS. 


J  V.  Interdum  autem  et  pupilli 
curatores  accipiunt ;  ut  puta,  si 
legitimus  tutor  non  sit  idoneus : 
quoniam  habenti  tutorem  tutor 
deuri  non  potest.  Item,  si  testa- 
mento  datus  tutor,  vel  a  prsQtore 
aut  prssside,  idoneus  non  sit  ad 
administrationem,  nee  tamen 
fraudulenter  uegotia  administret, 
fiolet  ei  curator  adjungi.  Item 
loco  tutorum,  qui  non  in  perpe- 
tuum,  sed  ad  tempus  a  tutela  ex- 
cusantur,  solent  curatores  dari. 


§  5.  Sometimes  even  pupils  re- 
ceive curators ;  as  when  the  legal 
tutor  is  unqualified  :  for  a  tutor 
must  not  be  given  to  him,  who 
already  has  -n  tutor.  Also,  if  a 
tutor  by  testament,  or  appointed 
by  a  prcBtor,  or  the  governor  of  a 
province,  appears  afterwards  in- 
capable of  executing  his  trust,  it 
is  usual,  although  he  is  guilty  of 
no  fraud,  to  appoint  a  curator  to 
be  joined  with  him.  It  is  also 
usual  to  assign  curators  in  the 
place  of  tutors  excused  for  a  time 
only. 


DE  CONSTTTUENDO  ACTORE. 


§  VI.  Cluod  si  tutor  vel  adver- 
8a  yaletudine,  vel  alia  necessitate, 
impediatur,  quo  minus  negotia 
pupilli  administrare  possit,  et  pu- 
pillus  vel  absit,  vel  infans  sit, 
quem  vel  it  actorem,  periculo  ip- 
sius  tutoris,  prcBtor,  vel  qui  pro- 
vinciad  praeerit,  decreto  constituet. 


§  6.  If  a  tutor,  by  illness  or  any 
other  necessary  impediment, 
should  be  disabled  from  the  exe- 
cution of  his  office,  and  his  pupil 
should  be  absent,  or  an  infant, 
then  the  praetor,  or  g:overnor  of 
the  province  shall  decree  any 
person,  whom  the  tutor  approves 
of,  to  be  the  pupil's  agent,  on  the 
responsibility  of  the  tutor. 
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TITULUS  VIGESIMUS-aUARTUS. 


DE  SATISDATIONE  TUTORUM,  VEL  CURATORUM. 


D.  xxvii.  T.  7    C.  v.  T.  67. 


QUI  SATISDARE  COGANTUR. 


"NE  tatnen  pupillorum,  pupilla- 
Tumve,  et  eorum,  qui  qua^ve  in 
curatione  sunt,  negotia  a  curato- 
ribos  tutoribusve  consumantur 
vel  diminuantur,  curet  praetor,  ut 
et  tutoies  et  curatores  eo  nomine 
satisdent.  Sed  hoc  non  est  per- 
petaam ;  nam  tutores  testamento 
dati,  satisdare  non  coguntur : 
quia  fides  eorum  et  diligentiaab 
ipso  testatore  approbata  est.  Item 
ex  inquisitione  tutores  vel  cura- 
tores dati,  satisdatione  non  one- 
rantur,  quia  idonei  electi  sunt. 


It  is  a  branch  of  the  preetor's 
office  to  see,  that  tutors  aud  cura- 
tors give  a  sufficient  security  for 
the  safety  and  indemnification  of 
their  pupils.  But  this  is  not  al^ 
ways  necessary  ;  for  a  testamen- 
tary tutor  is  not  compelled  to  ^\ve 
security,  inasmuch  as  his  fidelity 
and  diligence  seem  sufficiently 
approved  of  by  the  testator.  Al- 
so tutors,  and  curators  appointed 
upon  inquiry,  are  supposed  to  be 
qualified,  and  therefore  not  oblig- 
ed to  give  security. 


QUATENUS  SATISDATIO  IN  US,  QUI  SATISDARE  NON  COMPEL^ 

LUNTUR,  LOCUM  HABERE  POSSIT. 

J  I.  Sed,  si  ex  testamento  vel  §  1.  If  two,  or  more,  are  appoint- 
inquisitione  duo  pluresve  dati  fu-  ed  by  testament,  or  by  a  magis- 
erint,  potest  unus  offere  satisda-  trate,  after  inquiry,  to  be  tutors  or 
tionem  de  indemnitate  pupilli  vel  curators,  any  one  of  them,  by  oflFer- 
adolescentis.  et  con'lutori  suo  vel  ing  security,  may  be  preferred  to* 
concuratori  praeferri,  ut  solus  ad-  thesole  administration,  or  causehi» 
rainistret ;  vel  ut  contutor  aut  co-tutor,  or  co-curator,  to  give  se- 
coDcurator  satis  oiferens  prsepo-  curity,  in  order  to  be  admitted 
natur  ei,  ut  et  ipse  solus  admin-  himself  to  the  administration, 
istret.  Itaque  per  se  non  potest  Thus  a  man  can  not  demand  se- 
petere  satisdationem  a  contutore  curity  from  his  co-tutor  or  co-cu- 
vcl  coDcuratore ;  sed  ofiierre  de-  rator ;  but  by  offering  it  himself, 
bet,  nt  electionem  det  concurato-  he  may  compel  his  co-tutor,  or 
ri  vel  contutori  suo,  utrum  velit  co-curator,  to  give  or  receive  se- 
satisaceipere,  an  satisdare.  Quod  curity.  When  no  security  is  off- 
si  nemo  eorum  satis  offerat,  si-  ered,  the  person  appointed  by  the 
qiiidem  adscriptum  fuerit  a  testa-  testator  must  be  preferred ;  but,  if 
tore,  qnis  gerat,  ille  gerere  debet ;  no  such  person  be  appointed,  then 
q;Qod  si  non  fuerit  adscriptum,  he  must  administer  whom  a  ma- 
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qiiem  major  pars  elegerit,  ipse  jority  of  the  tutors  shall  elect,  ac- 

gerere  debet,  tit  edicto  praetoris  cording  to  the  praetorian  edict :  if 

cavetur.     Sin  autera  ipsi  tutores  they  disagree  in  their  choice,  the 

dissenserin t  circa  eligendu rn  eu m  praetor  may  interpose.    The  same 

vel  eos,  qui  gerere  debent,  praetor  rule  is  to  be  observed,  when  many, 

partem   suas    interponere    debet,  either  tutors  or  curators,  are nomi- 

Idem  et  in  pluribusex  inquisilio-  nated  on  inquisition  by  the  mag- 

ne  datis  comprobandum  est ;    id  istrate,  viz.  that  a  majority  deter- 

est,  ut  major  pars  eligere  possit,  mine  who  shall  administer, 
per  quern  admin  istratio  fiat. 

QUI  EX  ADMINISTRATIONE   TUTEL^E  VEL  CURA- 

TIONIS  TENENTUR, 

§  11.  Sciendum  autemest,  non        §  2.  It  is  to  be  noted  that  tutors 

solum  tutores  vel  curatores  pup-  and  curators  arc  not  alone  subject 

illis  vel  adultis,  caeterisque  per-  to  an  action,  on  account  of  ad- 

sonis,  ex  administratione  rerum  ministering  the  affairs  of  pupils, 

teneri :  sed  etiam  in  eos,  qui  sat-  minors,  and  others    under  their 

isdationem  accipiunt,  subsidiari-  protection.     For  a  subsidiary  ac- 

am  actionem  esse,  quae  ultimum  tioh,  which  is  the  last  remedy  to 

cis    praesidium    possit,    afferre.  be  used,  will  also  lie  against  a 

Subsidiaria  autem  actio  in  eos  da-  magistrate    either    for    entirely 

tur,  qui  aut  omnino  a  tutoribus  omitting  to  take,  or  for  taking  in- 

vel curatoribus  satisdari  non  cur-  sufficient  sureties:  and  this  ac- 

averunt,  aut    non  idonee    passi  tion  according  t^  the  answers  of 

sunt  caveri  :  quae   quidem  tarn  the  lawyers,  as  well  as  by  the  im- 

ex  prudentum    responsis,  quam  perial  cousiitiUions,  is  extended 

ex  constitutionibus  imperialibus,  even   against  the   heir  of  such 

etiam  in  haeredes  eorum  extendi-  magistrate. 


Cur. 


SI  TUTOR  VEL  CURATOR  CAVERE  NOLIT. 


§  III.  Quibus  constitutionibus  §  3.  By  the  same  constitutions 

et  illud  exprimitur,  ut,  nisi  cave-  it  is  expressly  enacted,  that  tutors 

ant  tutores  et  curatores,   pignori-  and  curators,  who  refuse  to  give 

bus  captis  coerceantur.  caution,  may  be  compelled  to  it. 

QUI  DICTA  ACTIONE  NON  TENENTUR. 

§  IV.  Neque  autem  pracfectus  §  4.  Neither  the  pracfcct  of  the 

urbi,  neque  praetor,  neque  praeses  city,  nor  the  praetor,  nor  the  gov- 

provinciae,  neque  quisquam  alius,  ernor  of  a  province,  nor  any  oth- 

cui  tutores  dandi  jus  est,  hac  ac-  er,  who  has  power  to  assign  tu- 

tione  tenebitur:  sed  hi  tantuni-  tors,  shall  be  subject  to  a  subsid- 

modo,  qui  satisdationera  exigerc  iary  action  :  but  those  magistrates 

sclent.  only  are  liable  to  it,  who  exact 

the  security. 
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TITULITS  VIGESIMUS-aUINTUS. 
DE  EXCUSATIONIBUS  TUTORUM  VEL  CURATORUM. 


D.  xxvii.    T.  1-    C.  V.    T.  62. 


DE  NUBIERO  LIBERORUM. 


EXCUSANTUR  autem  tuto- 
res  et  curatores  variis  ex  causis ; 
pleramque  tamen  propter  liberos, 
sive  in  potestate  sint^  sive  eman- 
cipati.  Si  enim  tres  liberos  su- 
persiites  Romse  quis  habeat,  vol  in 
Italia  quatuor,  vel  in  provinciis 
qainque,  a  tutela  vel  cura  potest 
excasari,  exenipio  CGSterorum 
munernm;  nam  et  tutelam  et 
curam  placuit  publicum  mUnus 
esse.  Sed  adoptivi  liberi  non 
prosunt ;  in  adoptionem  autem 
dati  naturali  patri,  prosunt.  Item 
nepotes  ex  filio  prosunt,  ut  in  lo- 
cum patris  sui  succedant ;  ex 
fiiUa  non  prosunt.  Filii  autem 
superstites  tantum  ad  tutelae  vel 
caras  muneris  excusationem  pro- 
sunt: defuncti  autem  non  pro- 
sant  Sed,  si  in  bello  amissi 
sunt,  qua3situm  est,  an  prosint  ? 
Et  constat,  eos  solos  prodesse, 
qui  in  acie  amittunlur.  Hi  enim, 
qui  pro  republica  ceciderunt,  in 
perpetuum  per  gloriam  vivere 
mtelliguntur. 


Persons,  nominated  as  tutors 
or  curators,  may,  upon  diverse 
accounts,  excuse  themselves ; 
generally  as  having  children, 
whether  subject,  or  emancipated. 
For  at  Ronie,  if  a  man  has  three 
children  living,  in  Italy  four,  or 
in  the  Provinces  five,  he  may 
therefore  be  excused  from  tute- 
lage and  curation,  as  well  as  from 
other  employments  of  a  public 
nature  ;  for  both  tutelage  and  cu- 
ration are  esteemed  public  offices. 
But  adopted  children  will  not 
avail  the  adopter  ;  they  will  nev- 
ertheless excuse  their  natural  fa- 
ther, who  gave  them  in  adoption. 
Also  grand-children  by  a  son, 
when  they  succeed  in  place  of 
their  father,  will  excuse  their 
grand-father;  but  grand-chidren 
by  a  daughter  will  not.  Those 
children  only,  who  are  livings 
can  excuse  from  tutelage  and  cu- 
ration ;  the  deceased  are  of  no 
avail :  should  it  be  asked  if  a  pa- 
rent can  count  upon  sons,  de- 
stroyed in  war?  We  must  an- 
swer, he  can  avail  himself  of 
those  only,  who  perished  in  bat- 
tle :  for  (hose  w^o  have  fallen  for 
the  republic,  are  esteemed  to  live 
in  the  immortality  of  their  fame. 
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D£  ADBONISTRATIONE  REI  F1SCAU& 

§  I.  Item  divus  Marcus  in  se*  §  1.  The  emperor  Marcus  de- 
mestribus  rescripsiti  eum,  qui  res  clared  by  rescript  from  his  Se- 
fisci  administrat,  a  tutela  et  cura  mestrial  council,  that,  a  person 
quamdiu  administrati  excusari  engaged  in  the  Treasury  Depart- 
posse.  ment  is  excused  from  tutelage 

and  curation,  while  so  employed. 


DE  ABSENTIA  REIPUBLICiE  CAUSA. 

}  n.  Item,  qui  reipublicas  cau-  §  2.  Persons  absent  on  public 
sa  absunt,  a  tutela  vel  cura  excu-  business,  are  exempted  from  tu- 
santur.  Sed  et,  si  fuerint  tutores  telage  and  curation ;  and  if  such, 
Tel  curatores  dati,  deinde  reipub-  who  are  already  assigned  to  be  ei- 
lie®  causa  abesse  ccBperint,  a  tu-  ther  tutors  or  curators^  should  af- 
tela  vel  cura  excusantur,  quate-  terwards  be  thus  absent,  they  are 
BUS  reipublicsB  causa  absunt :  et  excused  while  they  continue  in 
interea  curator  loco  eorum  datur ;  public  service ;  and  curators  must 
qui,  si  reyersi  fuerint,  recipiunt  be  appointed  in  their  place ;  on 
onustutelse:  nam  nee  anni  ha-  their  return,  they  must  again  take 
bent  vacationem,  ut  Papinianus  upon  them  the  burden  of  tutelage. 
libro  quinto  responsorum  scrip-  But  they  are  not  in  titled  (as  Pa- 
sit  :  nam  hoc  spatium  habent  ad  pinian  asserts  in  the  fifth  book  of 
novas  tutelas  vocati.  bis  answers)  to  the  privilege  of  a 

year's  vacation  :  for  that  term  is 
allowed  to  those  only,  who  are 
called  to  a  new  tutelage. 

DE  POTESTATR 

ini.  Et,  qui  potestatem  ali-       §  3.  By  a  rescript  of  the  empe- 

quam  habent,  se  excusare  pos-  ror  Marcus^  all  superior  magis- 

sunt,  ut  divus  Marcus  rescripsit :  trates  may,  as  such,  excuse  them- 

sed  susceptam  tutelam  deserere  selves ;  but  they  cannot  desert  a 

HOD  poBSunt  tutelage  once  undertaken. 

DE  LITE  CUM  PUPILLO  VEL  ADULTO. 

}  IV.  Item  propter  litem,  quam  §  4.  No  tutor  or  curator  can 
cum  pupillo  vel  adulto  tutor  vel  e.xcuse  himself  by  alleging  a  law- 
curator  habet,  excusari  non  po-  suit  with  the  pupil  or  minor  ;  un- 
test :  nisi  forte  de  omnibus  bonis  less  the  suit  is  for  all  the  goods, 
vel  hsereditate  controversia  sit.       or  the  whole  inheritance  of  such 

pupil  or  minor. 
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DE  TRIBUS  TUTELiE  ET  GURJE  ONERIBUS. 

4  V.  Item  tria  onera  lutelae  non  §  6.  Thcee  tutelages  or  curator- 

offectataB,  vel  cur»,  preestant  va-  ships  unsolicited,  excuse  during 

cationem,  quamdiu  administran-  their  continuance,  from  the  bur- 

tur :  ut  tamen,  plurium  pupillo-  den  of  a  fourth.    But  the  tute- 

rum  tutela  vel  cura  eorundem  lage  or  curation  of  many  pupils, 

bonorum,  veluti  fratrum,  pro  una  as  of  several  brothers,  under  one 

computetur.  patrimony,  is  reckoned  as  one 

only. 

DE  PAUPERTATE. 

§  VI.  Sed  et  propter  pauperta-  §  6u  The  divine  brotfiers  have 

tem  excusationem  tribui,  tarn  di-  declared  by  their  rescript,  and  the 

vi  fratres,    quam  per    se  divus  emperor  Marcus  also,  that  pov- 

Marcus  rescripsit,  si  quis  impa-  erty  is  a  sufficient  excuse,  when 

rem  se  oneri  'injuncto  possit  do-  it  can  be  proved  such,  as  to  ren- 

cere.  der  a  man  incapable  of  the  bur- 
den imposed  upon  him. 

DE  ADVERSA  VACETUDINE. 

YIL  Item   propter    adversam  §  7.  Illness  also  if  it  prevent  a 

valetudinem,    propter  quam  ne  man  from   transacting  his  own 

suis  quidem  negotiis  interesse  po-  business,  is  a  sufficient  excuse, 
test,  excusatio  locum  habet. 


DE  IMPERITIA  UTERARUM. 

§  VIII.  Similiter  eos,  qui  lite-  §  8.  By  the  rescript  of  the  em- 

ras  nesciunt,    esse   excusandos,  peror  Antonintis  Pius^  illiterate 

Divus  Pius  rescripsit ;  quamvis  et  persons  are  to  be  excused;  al- 

imperiti  literarum  possint  ad  ad-  though  in  some  cases  they  may 

ministrationem  negotiorem  suffi-  suffice. 
cere. 


DE  INDIICITIA  PATRIS. 

}  IX.  Item  si  propter  inimiciti-  §  9.  If  a  father  through  enmi- 

as  aliquem  testamento    tutorem  ty  appoints  any  particular  person, 

pater  dederit,  hoc  ipsum  prasstat  by  testament,  the  motive  will  af- 

ei  excusationem ;   sicut  per  con-  ford  a  sufficient  excuse.    Con- 

trarium  non  excusantur,  qui,  se  trarywisc,  he   who  by    promise 

tutelam  administraturos,  path  pu-  hath  engaged  himself  to  a  testator, 

piilorum  promiserant.                ^  can  not  be  excused  from  the  office 

of  tutelage. 
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DE  IQ^ORANTJA  ^TESTA^ORIS. 

J  X.  Non  esse  aulem  admilten-        §  10.  The  divine  brothers  have 

dam  excusationem  ejus,  qui  hoc  enacted  by  their  rescript,  that  the 

solo  utitur,  quod  ignotus  patri  pretence  ofbeing  unknown  to  the 

pupillorum   sit,  Divi  fratres  re-  father  of  a  pupil  is  not  of  itself  a 

scripserunt.  sufficient  excuse. 

DE  iNiMicrrns  cum  patre  pupilu  vel  adultl 

$  XL    Inimicitise,  quas  quis       i  11.  A  capital  enmity,  against 

cum  patre  pupillorum  vel  adu  I  to-  the  father  of  a    pupil    or  adult, 

rum  exercuit,  si  capitales  fue-  unreconciled,  is  usually  consider- 

runtj  nee  reconciliatio  iaitorvenit,  ed  as  an  excuse  from  tutelage  or 

a  tutela  vel  eura  solent  excusare.  curatorship. 

DE  STATUS  CONTROVERSrA  A  PATRE  PUPILLI  ILLATA. 

%  XII.  Item  is,  qui  status  con-  }  12.  Also  he,  whose  condition 
troversiam  a  pupillorum  patre  hath  been  controverted  by  the  fa- 
passus  est,  excusatur  a  tutela.        ther  of  the  pupil,  is  excused  from 

the  tutelage. 

DE  iETATE. 

§  XIII.  Item  major  septuagin-  §  13.  Persons  above  seventy 
ta  annis  a  tutela  et  cura  se  potest  years  of  age,  may  be  excused 
excusare.  Minores  autem  virnn*  from  tutelage  and  curation.  Al- 
ti  quinque  annis  olim  quidem  so  minors  were  formerly  excusa- 
excusabantur :  nostra  autem  con-  ble  ;  but,  by  our  constitution, 
stitutione  prohibentur  ad  tutelam  they  are  now  prohibited  fromas- 
vel  curam  adspirare :  adeo  ut  nee  piring  to  these  trusts ;  so  that  ex- 
excusatione  opus  sit.  Qua  con-  cuses  are  become  unnecessary, 
stitutione  cavetur,  ut  nee  pupillus  By  the  same  constitution,  neither 
ad  legitimam  tutelam  vocetur,  pupils,  nor  adults,  shall  be  called 
nee  G^ultus :  cum  sit  incivile,  even  to  a  legal  tutelage.  For  it 
COS,  qui  alieno  auxilio  in  rebus  is  absurd  that  persons,  who  are 
suis  admin  istrandisegerenoscun-  themselves  governed,  and  need 
tur,  et  ab  aliis  reguntnr,  aliorum  assistance  in  the  administration 
tutelam  vel  curam  subire.  of  their  own  affairs,  should  be  ad- 

mitted, either  as  tutors  or  cura- 
tors, to  manage  the  afiairs  of  oth- 

•  ers. 

DE  MILITIA. 

$  XIT.  Idem  et  in  milite  ob-  §  14.  Note  also,  that  no  mili- 
servandum  est,  ut  nee  volens  ad  tary  person,  although  willing, 
tutelae  onus  admittatur.  ion  be  admitted  tutor  or  curator. 
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DE  GRAMMATICIS,^RHETORIBUS,  ET  MEDiaS. 

\  XV.  Item  RoraoD  grammatici,  §  15.  At  Rome,  grammarians, 
rhetores,  et  medici,  et  qui  in  pa-  rhetoricians,  and  physicians,  and 
tria  sua  has  artes  exercent,  et  in-  they  who  exercise  such  profes- 
tra  numerum  sunt,  a  tutela  et  sions  in  their  own  country,  with- 
cura  babent  vacationem.  in  the  number  authorized,  are 

exempted  from  tutelage  and  cu- 

ration. 

DE  TEMPORE  ET  MODO  PROPONENDI  EXCUSATIONES. 

5  -XVI.  Qui  autera  se  vuU  ex-  §  16.  He  who  can  allege  many 

cusare,  si  plures  habeat  excusa-  excuses, *and  hath  failed  in  his 

tiones,  et  de  quibusdam  non  pro-  proof  of  some,  is  not  prohibited 

bayent,  aliis  uli,  intra  tempera  from  assigning  others  within  the 

coDstituta,  non  prohibetur.    Qui  time  prescribed.    But  tutors  and 

autem  excusare  se  volunt,  non  curators  of  whatever  kind,  wheth- 

appellant,  sed  intra  quinquaginta  er  legal,  testamentary,  or  dative, 

dies  continues,  ex  quo  cognove-  (if  desirous  to  excuse  themselves) 

rint  se  tutores  vel  curatores  dates,  ought  not  to  prefer  an  appeal  from 

se  excQsare  debent,  cujuscunque  their    appointment ;    but    they 

generis  sint;  id  est,  qualitercun-  should  exhibit  their  excuses  be- 

que  dati  fuerint  tutores,  si  intra  fore  the  proper  magistrate,  within 

centesimnm  lapidem  sint  ab  eo  fifty  days  after  they  are  certified 

loco,  ubi  tutores  dati  sunt.    Si  of  their  nomination,  if  they  are 

veio  ultra  centesimum  lapidem  within  an  hundred  miles  from 

habitant,  dinumeratione  facta  vi-  the  place  of  nomination.    But,  if 

ginti  miilium  diurnorum,  et  am-  they  are  distant  more  than  an 

plias  triginta  dierum  ;  qui  tamen,  hundred  miles,  they  are  allowed 

Qt  Scaevola  dicebat,  sic  debent  a  day  for  every  twenty  miles,  and 

computari,  ne  minus  sint,  quam  thirty  days  besides ;  which,  taken 

quinquaginta  dies.  together,  ought  never,  according 

to  SccBvola,  to  make  a  less  num- 
ber of  days  than  fifty. 

DE  EXCUSATIONE  PRO  PARTE  PATRIMONIL 

i  XTBL  Datus  autem  tutor  ad  §  17.  When  a  tutor  is  appoint- 
iiDiversnm  patrimonium  datus  ed,  he  is  considered  as  having  the 
ease  creditur.  care  of  the  whole  patrimony  of 

bis  pupil. 

DE  TUTELiE  GESTIONE. 

i  XVIII.  Qui  tutelam  alicujus  §  18.  A  tutor  of  a  minor,  can 
gessit,  invitus  curator  ejusdem  not  be  compelled  to  become  his 
fieri  non  compellitur ;  in  tantum   curator :  and,  by  the  rescript  of 
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ut,  licet  pater-familias,  qui  testa-  the  emperors  Severus  and  Anio- 
mento  tutorem  dedit,  adjecerit  se  ninuSi  although  the  father  of  a 
eundem  cnratorem  dare,  tamen,  family  should,  by  testament,  ap- 
invitum  eum  curam  suscipere  point  any  person  to  be  first  the 
non  cogendum,  divi  Severus  et  tutor  of  his  children,  and  after- 
Antoninus  rescripserunt,  wards  their  curator,  the  person 

so  appointed  if  unwilling,  is  not 
compellable  to  serve. 


DE  MARTTO. 

§  XIX.  Idem  rescripserunt,  §  19.  The  same  emperors  have 
maritum  uxori  suae  curatorem  enacted,  that  a  husband  may  ex- 
datum  excusare  se  posse,  licet  se  cuse  himself  from  being  curator 
immisceat  to  his  wife,  even  after  he  hath 

begim  to  act. 


DE  FALSIS  ALLEGATIONffiUS. 

i  XX.  Si  quis  autem  falsis  al-  §  20.  If  any  man  by  false  alle- 
legationibus  excusationem  tutelae  gations,  hath  merited  to  be  re- 
meruerit|  non  est  liberatus  onere  moved  from  tutelage,  he  is  not 
tutelffi,  therefore  freed  from  the  burden 

of  this  office. 


TITULUS  VIGESIMUSSEXTUS. 

DE  SUSPECTIS  TUTORIBUS  VEL  CURATORIBUS. 

D.  xxvi.    T.  10.     C.  V.     T.  43. 

UNDE  SUSPECTI  CRIMEN  DESCENDAT. 

SCIENDUM  est,  suspecti  cri-  The  accusation  of  a  suspected 
men  ex  lege  duodecim  tabularum  tutor,  or  curator,  is  derived  from 
descendere.  the  law  of  the  twelve  tables. 

QUI  DE  HOC  CRIMINE  COGNOSCUNT. 

§  I.  Datum  autem  est  jus  remo-  §  1.  At  Rome  the  power  of  re- 
vendi  tutores  suspectos  Romae  moving  suspected  tutors  belongs 
prastori,  et  in  provinciis  prassidi-  to  the  preetor ;  in  the  provinces 
bus  earumi  et  legato  prooonsulis.   to  the  governors,  or  to  the  legate 

of  a  proconsul. 
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QUI  SUSPECn  FIERI  POSSUNT. 


h  XL  Ostendimus,  qui  possunt 
de  saspecto  cognoscere ;  nunc 
▼ideamus,  qui  suspecti  fieri  pos- 
sint :  et  possunt  quidem  omnes 
tutoies  fieri  suspecti,  sivB  sint  tes- 
tamentarii,  sive  non  sint,  sed  al- 
terius  ^neris  tutores.  duare 
etsi  legitimus  filer  it  tutor,  accu- 
sari  poterit.  duid  si  patronus  ? 
Adhac  idem  erit  dicendum : 
dammodo  meminerimus,  farnas 
patroni  parcendum  esse,  licet  ut 
snspectos  remotus  fiierit. 


§  2.  We  have  shown  what 
magistrates  may  take  cognizance 
of  suspected  persons  :  let  us  now 
inquire,  what  persons  may  be- 
come suspected.  And  all  tutors 
may  become  so,  whether  testa- 
mentary, or  other.  For  even  a 
legal  tutor  may  be  accus^ ;  so 
may  a  patron  :  but  we  must  re- 
member, that,  as  such,  his  repu- 
tation must  be  spared,  although 
he  bo  removed  from  his  trust,  as 
a  suspected  person. 


QUI  POSSUNT  SUSPECTOS  POSTULARE. 

§IIL  Consequensest,  Ut  videa-  §  3.  Let  us  then  inquire,  by 

mns,  qui  possint  suspectos  postu-  whom  suspected  persons  may  be 

lare.  Et  sciendum  est,  quasi  pub-  accused.    Now  an  accusation  of 

licam  esse  banc  accusationem ;  this  sort  is  of  a  public  nature,  and 

hoc  est,  omnibus  patere.    Quini-  open  to  all.    For,  by  a  rescript 

mo  mulieres  adraittuntur  ex  re-  of  the  emperors  Severus  and  An- 

scripto  divorum  Severi  et  Anto-  tofiintis,  even  women  are  admtt- 

nini ;   sed  ha)  solse,  quae,  pietatis  ted  to  be  accusers ;  yet  such  only, 

necessitudine  ductas,  ad  hoc  pro-  as  are  induced  by  their  duty,  or 

oedunt :    ut  puta  mater,  nutrix  by  their  relation  to  the  minor ; 

quoque  et  avia :   potest  et  soror.  thus  a  mother,  a    nurse,  or  a 

Sed  et,  si  qua  alia  mulier  fuerit,  grand-mother,  or  a  sister,  may 

qaam  prastor  propensa  pietate  in-  become  accusers.    But  the  prse- 

tellexerit,     sexus    verecundiam  tor  can  at  discretion  admit  any 

non  ^redientem,  sed  pietate,  pro-  woman,  who  acting  with  becom- 

dactam,  non  sustinere  injuriam  ing  modesty,   but   impatient  of 

papillorum,  admittet  eam  ad  ac-  wrongs  offered  to  pupils,  appears 

cnsationem.  to  have  no  other  motive,  than  to 

relieve  the  injured. 


AN  PUBES  VEL  IMPUBES. 

i  lY.  Impuberes  non  possunt  §  4.  No  pupil  can  bring  an  ac- 
tatores  suos  suspectos  postulare :  cusation  of  suspicion  against  his 
paberes  autem  curatores  suos  ex  tutor ;  but  adults,  by  the  rescript 
coDsilio  necessariorum  suspectos  of  Severus  and  Antoninus^  are 
possunt  arguerc  :  et  ita  Divi  Se-  permitted,  when  they  act  by  ad- 
veroset  Antoninus  rcscripserunt.    vice  of  persons  related  to  themi 

to  accuse  their  curators.    {Pro- 

chein  amu) 
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QUI  DICATUR  SUSPECTUS. 


i  V.  Suspectus  autem  est,  qui  §  5.  Any  tutor  however  respon- 

non  ex  fide  tutelam  gerit,  licet  sible  who  does  not  faithfully  ex- 

solvendo  sit,  ut  Julianus  quoque  ecute  his  trust,  may,  according  to 

scripsit.     Sed,  et  anteaquam  in-  Julian^  be  pronounced  suspected, 

cipiat  tutelam  gerere  tutor,  posse  And  it  is^lso  his  opinion  adhered 

eum  quasi  suspectum  removeri,  to  in  our  constitutions,  that  a  tu- 

idem  Julianus  scripsit :  et  secun-  tor  may  be  removed  from  his  of- 

dum  eum  constitutum  est.  fice,  as  suspected,  even  before  he 

has  begun  to  execute  it. 

DE  EFFECTU  REMOTIONIS. 

§  VI.  Suspectus  autem  remotus,  §  6.  A  suspected  person  remov- 
siquidem  ob  dolum,  famosus  est :  ed,  if  on  account  of  fraud,  is  in- 
si  ob  culpam,  non  aeque.  famous,  if  for  neglect  only,  not 

equally  so. 

DE  EFFECTU  ACCUSATIONIS. 

§  VII.  Si  quis  autem  suspectus  §  7.  If  any  tutor  is  accused  up- 
postulatur,  quoad  cognitio  finia-  on  suspicion,  his  administration, 
tur,  interdicitur  ei  administratio,  according  to  Papinian^  is  sus- 
ut  Papiniano  visum  est.  pended,  while  the  accusation  is 

pending. 

QUIBUS  MODIS  COGNITIO  FINITUR. 

}  VIII.  Sed,  si  suspecti  cognitio        §  8.  If  a  suspected  tutor  or  cu- 

suscepta  fuerit,  posteaque  tutor  rator  should  die,  pending  the  ac- 

vel  curator  decesserit,  extingui-  cusation,  the  cognizance  of  it  is 

tur  suspecti  cognitio.  extinguished. 

SI  TUTOR  COPIAM  SUI  NON  FACIAT. 

§  IX.  Si  quis  tutor  copiam  sui  §  9.  If  a  tutor  fails  to  appear, 
non  faciat,  ut  alimenta  pupillo  to  avoid  a  decree  of  maintenance 
decernantur,  cavetur  epistola  di-  for  his  pupil,  it  is  provided  by  the 
vorum  Severi  et  Antonini,  ut  in  constitution  of  Severus  and  An- 
possessionem  bonorum  ejus  pu-  toninus,  that  the  pupil  shall  be 
pillus  mittatur  ;  et,  quae  mora  de-  put  into  the  possession  of  his  tu* 
teriora  futura  sunt,  dato  curatore,  tor's  eifects ;  and  that,  a  curator 
distrahi  jubentur :  ergo,  ut  sus-  being  appointed,  those  things, 
pectus,  removeri  poterit,  qui  non  which  are  {Xirishuhlo,  may  be  sold: 
prsBStat  alimenta.  and  a  tutor,  not  ailbrdtng  main- 

tenance to  his  pupil,  may  be  re- 
moved, as  suspected. 
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SI  NEGET  ALIMENTA  DECERN!  POSSE,  VEL  TUTELAM 

REDEMERIT. 

§  X.  Sed,  si  quis  prassens  ne-       §  10.  But  if  the  tutor  appearing, 

gat  propter  inopiam  alimenta  pos-  falsely  avers,  that  the  effects  of 

se  decerai,  si  hoc  per  mendacium  his  pupil  are  insufficient  for  an 

dicat,  remittenduoi  eum  esse  ad  allowance,  he  shall  be  remitted 

prsefectum  urbi  puniendura  pla-  to  the  proefect  of  the  city,  and 

cuit,  sicut  ille  remittitur,  qui  data  punished  in  the  same  manner,  as 

pecunia,  ministerium  tutela)  ac-  one  who  hath  acquired  a  tutelage 

quisierit,  vel  redemerit.  by  bribery. 


DE  LIBERTO  FRAUDULENTER  ADMINISTR^VNTE. 

§  XL  Libertus  quoque,  si  frau-  §  11.  Also  a  frecd-man,  who  is 
dulenter  tutelam  miorum  vel  ne-  proved  to  have  fraudulently  ad- 
potumpatroni  gessisse  probetur,  ministered  the  tutelage  of  the  son, 
ad  prsefectum  urbi  remittitur  pu-  or  grand-son  of  his  patron,  must 
mendus.  be  remitted  to  the  prsefect  to  be 

punished. 


SI  SUSPECTUS  SATIS  OFFERAT;  ET  QUIS  DICATUR  SUSPECTUS. 

§  Xn.  Novissime  autem  scien-        §  12.  Lastly,  they  who  unfaith- 

dnm  est,  eos,  qui  fraudulenter  tu-  fully  administer  their  trust,  must 

telam  administrant,  etiamsi  satis  be  removed  from  it,  although  they 

offerant,  removendos  esse  a  tute-  tender  sufficient  security.     For 

la ;  quia  satisdatio  tutoris  propo-  giving  security  alters  not  the  ma- 

situm  malevolum  non  mutat,  sed  kvolent  purpose  of  the  tutor,  but 

diutius  grassandi  in  re  familiari  procures  him  a  longer  opportuni* 

fiicultatem  pracstat.     Suspectum  ty  of  defrauding  the  estate.     We 

etiam  eum  putamus,  qui  moribus  also  deem  every  man  suspected, 

talis  est|  ut  suspectus  sit.    Enim-  whose  immoralities  give  cause  for 

vero  tutor  vel  curator,  quamvis  it :  but  a  tutor  or  curator  who  is 

pauper  sit,  fidelis  tamen  et  dili-  faithful  and  diligent,  cannot  be 

gens,  removendus  non  est,  quasi  removed,  as  a  suspected  person, 

suspectus.  merely  on  account  of  poverty. 
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TITULUS  PRIMUS. 

DE  RERUM  DIVISIONE,  ET  ACQUIRENDO  EARUM 

DOMINIO. 

D.  1.  T.  8.    a  xli.  T.  I. 


CONTINUATIO  ET  DUPLEX  RERUM  DIVISIO. 


SUPERIORE  libro  de  jure 
personarum  exposuimus;  modo 
videamus  de  rebus  ;  qua)  vel  in 
nostro  patrimouio,  vel  extra  pat- 
rimoniurn  nostrum,  habcntur. 
duaedam  enirn  natural!  jure  com- 
munia  sunt  omnium,  queedam 
nullius,  pleraque  singulorum, 
quas  ex  variis  causis  cuique  ac- 
quiruntur,  sicut  ex  subjectis  ap- 
parebit. 


We  have  treated  of  persons  in 
the  foregoing  book ;  let  us  now 
inquire  concerning  things;  which 
may  be  divided  into  such  as  are, 
and  such  as  are  not  within  our 
patrimony,  for  some  things  are 
in  common  by  the  law  of  nature ; 
some  are  public ;  some  universal ; 
and  some  there  are,  to  which  no 
man  can  have  have  a  right.  But 
most  things  are  the  property  of 
individuals,  by  whom  they  are 
variously  acquired,  as  will  appear 
hereafter. 


DE  AERE,  AQUA  PROFLUENTE,  MARI,  LITTORE,  &c. 


il.  Et  quidem  naturali  jure 
communia  sunt  omnium  haec, 
aer,  aqua  profluens,  mare,  et  per 
hoc  littora  maris :  nemo  igitur  ad 
littus  maris  accedere  prohibetur; 
dum  tamen  a  villis  et  monumen- 
tis  et  aedificiis  abstineat:  quia 
non  sunt  juris  gentium,  sicut  est 
marc. 


i  1.  Things  common  to  man- 
kind by  the  law  of  nature,  are  the 
air,  running  water,  the  sea,  and 
consequently  tlie  shores  of  the 
sea ;  no  man  therefore  is  prohibi- 
ted from  approaching  any  part  the 
of  seashore,  whilst  he  abstains 
fromdamaging  farms,  monuments^ 
ifices,  4*c.  which  are  not  in  com- 
mon as  the  sea  is. 
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DE  FLUMINIBUS  ET  PORTUBUS. 

§  II.   Flumina  autem  omnia,  §  2.  Rivers  and  ports  are  pub- 

et  portus,  publicasunt:  ideoque  lie;  hence  the  right  of  fishing  in 

jus  piscandi  omnibus  commune  a  port,  or  in  rivers  are  in  com- 

est  in  portu  fluminibusque.  mon. 

DEFINmO  LITTORIS. 

§  III.  Est  autem  littus  maris,  §  3.  All  that  tract  of  land,  over 
quatenus  hybernus  fluctus  max-  which  the  greatest  winter  flood 
imus  excurrit.  extends  itself,  is  the  sea-shore. 

DE  USU  ET  PROPRIETATE  RIPARUM. 

§  IV.  Riparura  quoque  usus  §  4.  By  the  law  of  nations  the 

publicus  est  jure  gentium,  sicut  use  of  the  banks  is  as  public  as 

ipsius  fluminis ;  itaque  naves  ad  the  rivers  ;  therefore  all  persons 

eas  appellere,  funes  arboribus  ibi  are  at  equal  liberty  to  land  their 

natis  religare,  onus  aliquod  in  his  vessels,  unload  them,  and  to  fas- 

reponere,  cuilibet  liberum  est,  si-  ten  ropes  to  trees  upon  the  banks, 

cut  per  ipsum  flumen  navigare :  as  to  navigate  upon  the  river  it-' 

sed  proprietas  earura  illorum  est,  self;  still,  the  banks  of  a  river 

quorum  praediis  ha^rent :  qua  de  are  the  property  of  those   who 

causa  arbores  quoque  in  eisdem  possess  the  land  adjoining ;  and 

natae  eorundem  sunt,  therefore  the  trees  which  grow 

upon  them,  are  also  the  properly 
of  the  same  persons. 


DE  USU  ET  PROPRIETATE  LITTORUM. 


§  V.  Littorum  quoque  usus 
publicus  est,  et  juris  gentium,  si- 
cut  et  ipsius  maris:  et  ob  id 
cuilibet  liberum  est  casam  ibi 
ponern,  in  quara  se  recipiat,  sicut 
retia  siccare,  et  ex  mari  deducere ; 
proprietas  autem  eorum  potest  in- 
telligi  nullius  esse :  sed  ejnsdem 
juris  esse,  cnjus  et  mare,  et,  qua3 
subjacet  mari,  terra  vel  arena. 


§  5.  The  use  of  the  sea-shore, 
as  well  as  of  the  sea,  is  also  pub- 
lic by  the  law  of  nations;  and 
therefore  any  person  may  erect  a 
cottage  upon  it,  to  which  he  may 
resort  to  dry  his  nets,  and  hawl 
them  from  the  water ;  for  the 
shores  are  not  understood  to  be 
property  in  any  man,  but  are 
compared  to  the  sea  itself,  and  to 
the  sand  or  ground  which  is  un- 
der the  sea. 


DE  REBUS  UNIVERSITATIS. 

§  VI.  Univcrsitatis  sunt,  non        i  6.  Tlieatres,  ground  iippro- 
snigulorum,  quae   in  civitatibus    priated  for  a  race,  or  public  exer- 
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sunt,  theatra,  stadia,  et  his  sinii-  dse,  and  things^  of  this  nature, 
lia,  et  si  qua  alia  sunt  communia  which  belong  to  a  whole  city,  are 
civitatum.  public,  and  not  private  property. 


DE  REBUS  NULUUa 

§  VII.  NuIIius  autem  sunt  res       §  7.  Things  sacred,  religious 

sacrae,  et  religiosse,  et  sanct»  :  and  holy,  belong  to  no  individual: 

quod  enim  divini  juris  est,    id  for  that  which  is  of  divine  right, 

Dullius  in  bonis  est.  is  not  private  property. 


DE  REBUS  SACRI8. 

4  Vni.  SacrsB  res  sunt,  quee  i  8.  Things,  which  have  been 

TiicperpontificesDeoconsecratflB  duly  consecrated  by  the  pontifis, 

sunt ;  veluti  asdes  sacrce,  et  dona-  are  sacred ;  as  churches,  chapels, 

ria,  quaB  rite'ad  ministerium  Dei  and  moveables,  properly  dedica- 

dedicata  sunt ;    qnas  etiam  per  ted  to  the  service  of  God :  which 

nostram  constitntionem  alienari  we  have  for  bidden  by  our  consti- 

et  obligari  prohibuimus,  excepta  tion  to  be  aliened  or  obligated,  un- 

causa  redemptionis   captivorum.  less  forthe  redemption  of  captives. 

Si   qnis  autem  auctoritate    sua  But,  if  a  man  should  consecrate 

quasi  sacrum  slbi  constituerit,  sa-  a  building  by  his  own  authority, 

crum  non  est,  sed  profanum.    Lo-  it  would  not  thus  bo  rendered  sa- 

cus  autem,  in  quo  aides  sacra)  cred ;     but    the    ground    upon 

sunt  aedificattc,  etiam,  diruto  cedi-  which  a  sacred  edifice  hath  once 

ficio,  saceradhuc  manetjUtetPa-  been  erected,  will,  according  to 

pinianus  scripsit.  Papinian^  continue  to  be  sacred, 

although  the  edifice  is  destroyed. 


DE  REUGIOSIS. 


}  LX.  Religiosum  locum  unus- 
quis(iue  sua  voluntate  facit,  dum 
mortuuminfert  in  locum  suum:  in 
communem  autem  locum  purum, 
invito  socio,  inferre  non  licet :  in 
commune  verosepulchrum  etiam, 
invitis  caeteris,  licet  inferre.  Item, 
si  alienus  usufructus  est,  proprie- 
tarium  placet,  nisi  consentiente 
usufructuario,  locum  religiosum 
non  face  re.  In  alienum  locum, 
consentiente  domino,  licet  in- 
ferre ;  et,  licet  postea  rat  urn  non 


§  9.  Any  man  may  at  his  will 
render  his  own  place  religious,  by 
making  it  the  repository  of  a  dead 
body;  yet,  when  two  cfre  joint 
possessors  of  ground,  not  before 
used  for  such  a  purpose,  the  one 
cannot  make  it  religious  without 
consent  of  the  other.  But,  when 
there  is  a  sepulchre  in  common, 
any  joint  possessor  may  use  it,  al- 
though the  rest  dissent.  An.d, 
when  there  is  a  proprietor,  and  an 
usufructuary,  of  the  same  place^ 
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habuerit,  quam  Hiatus  est  mor- 
tuus,  tamen  locus  religiosus  fit. 


the  proprietor,  without  the  con- 
sent of  the  usufructuary,  cannot 
render  it  religious.  But  a  dead 
body  may  be  laid  in  a  place,  with 
consent  of  the  owner  ;  who  if  he 
should  afterwards  dissent,  yet  the 
place  becomes  religious. 


DE  REBUS   SANCTIS. 


§  X.  SonctflD  quoque  res,  ve- 
luti  muri  et  portae  civitatis,  quo- 
dammodo  divini  juris  sunt ;  et 
ideo  nullius  in  bonis  sunt,  Ideo 
autem  muros  sunctos  dicimus, 
quia  poena  capitis  constituta  est 
in  eos,  qui  aliquid  in  muros  deli- 
querint.  Ideo  et  legum  eas  par- 
tes, quibus  pffiuas  constituimus 
adversus  eos,  qui  contra  leges  fe- 
cerint,  sanctiones  vocaraus. 


§  10.  Holy  things  also,  as  the 
walls  and  gates  of  a  city,  are  in 
some  sort  of  divine ,  right,  and 
therefore  the  property  oi  no  man. 
The  walls  of  a  city  are  esteemed 
holy,  inasmuch  as  any  offence 
ogaint  them  is  punished  taptally  : 
and  therefore,  all  those  parts  of 
the  laws,  by  which  punishments 
are  inflicted  upon  transgressors, 
we  term  sanctimi^. 


DE  REBUS  SINGULORUM. 

§  XL  Singulorum  autem  liom-  §  11.  There  are  various  means* 
inum  multis  modis  res  fiunt :  qua-  by  which  things  become  private 
rundum  cnim,  rerum  dominium  property.  Oi  some  we  obtain  do- 
nancisimur  jure  natural!,  quod,  minion  by  the  law  of  nature, 
sicut  diximus,  appell«itur  jus  gen-  which  (as  we  have  already  obser- 
tium ;  quarundum  vero  jure  civ-  ved)  is  also  called  the  law  of  na- 
ili.  Commodius  est  itaque  a  ve-  tions  ;  of  others  by  the  civil  law. 
tustiore  jure  incipere.  Palamest  But  it  will  be  most  convenient 
autem,  vetutius  esse  jus  naturale,  to  begin  from  the  more  ancient 
quod  cum  ipso  genere  humano  re-  law  ;  that  law,  which  nature  es- 
rum  natura  prodidit.  Civilia  au-  tablished  at  the  birth  of  mankind ; 
tem  jura  tunc  esse  coeperunt,  cum  for  civil  laws  could  then  only  be- 
et civitates  condi,  et  magistratus  gin  to  exist,  when  cities  began  to 
creari  et  leges  scribi,  coeperunt.  be  built,  magistracies  to  be  creat- 
ed, and  laws  to  be  written. 


DE    OCCUPATIONE  FERARUM. 

§  X IL  FersB  igitur  bestioB  et  §  12-  Wild  beasts,  birds,  fish, 

volucres,  et  pisces,  et  omnia  ani-  and  all  animals,  bred  either  in 

malia,  qua3  mari,  ccelo,  et  terra  the  sea,  the  air,  or  upon    the 

nascuntur,  simul  atque  ab  aliquo  earth,  so  soon  as  they  ore  taken, 

capta  fuerint,  jure  gentium  statim  become  by  the  law  of  nations,  the 

illius  esse  incipiunt :   quod  enim  properly  of  captor  :   for  natural 
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ante  nuUius  est,  id  naturali  ra*  reason  gives  to  the  first  occupant, 
tione  occupanli  conceditur:  nee  that  which  liad  no  previous  owner: 
interest,  feras  bestias  et  volucrcs  and  it  is  not  material,  whether  a 
utrum  in  sue  fundo  quis  capiat,  man  take  wild  beasts  or  birds  up- 
an  in  alieno.  Plane,  qui  alien-  on  his  own,  or  upon  the  ground 
um  fundum  ingreditur  vqpandi  of  another :  although  whoever 
ut  ancupandi  gratia,  potest  a  do-  hath  entered  into  the  ground  of 
mino,  si  is  paeviderit,  prohiberi,  another  for  the  sake  of  hunting 
ne  ingrediatur.  Quicquid  autem  or  fowling,  might  have  been  pro- 
eorum  ceperis,  eousque  tuum  es-  hibited  by  the  proprietor,  if  he 
86  intelligitur,  donee  tua  custodia  had  foreseen  the  intent.  Whatev- 
coercetur ;  cum  vero  tuam  evas-  er  of  this  kind  you  take,  is  re- 
erit  custodiam,  et  in  libertatem  garded  as  your  property  while  it 
naturalem  sese  receparit,  tuum  remains  under  your  coercion; 
esse  desinit,  et  rursus  occupantis  but  when  it  hath  escaped  your 
fit  Naturalem  autem  libertatem  custody,  and  recovered  its  natu- 
recipere  intelligitur,  cum  vel  ocu-  ral  liberty,  it  ceases  to  be  yours 
los  tuos  effugerit,  vel  ita  sit  in  and  becomes  the  property  of  the 
conspectu  tuo,  ut  diflicilis  sit  ejus  first  who  seizes  it.  It  is  under- 
persecutio.  stood  to  have  recovered  its  natu- 

ral liberty,  if  it  hath  escaped  your 
sight;  or  although  not  out  of 
sight,  yet  if  it  cannot  be  pursued 
and  retaken  without  great  diffi- 
culty. 

DE  VULNERATIONE. 

§  XIII.  Illud  quajsitum  est,  an  §  13.  It  hath  been  questioned, 

si  fera  bestia  ita  vulnerata  sit,  ut  whether  a  wild  beast  belongs  to 

capipossit,  statim  tua  esse  intclli-  him,  by  whom  it  hath  been  so 

gatur.      Et  quibusdam  placuit,  wounded,  that  it  may  be  taken, 

statim  esse  tuam,  et  eousque  tuam  And,  in  the  opinion  of  some,  it 

videri,   donee  eam  persequaris  :  doth  so,  as  long  as  he  pursues  it ; 

quod  si  desieris  pers6qui,  desinere  but,  if  he  quits  the  pursuit,  it 

tuam  esse,  et  rursus  fieri  occu-  ceases  to  be  his,  and  again  be- 

pantis  :  alii  vero  putaverunt,  non  comes  the  right  of  the  first  occu- 

aliter  tuam  esse,  quam  si  eam  ce-  pant.     Others  have  thought,  that 

peris.     Sed  posteriorem  sententi-  property  in  a  wild  beast  must  at- 

am  D06  confirmamus,  quod  multa  tach  to  the  actual  taking  it.    We 

accidere  soleant,  ut  eam  non  ca-  confirm  this  latter  opinion ;  be- 

pias.  cause  many  accidents    happen, 

which  prevent  the  capture. 
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DE  APIBUS. 

§  JTIV.  Apiura  quoque  fera  na-  §  14.  Bees  also  are  wild  by  na- 

tura  est :  itaque  apes,  qusB  in  ar-  ture  :    therefore,  although  they 

bore  tua  consederint,  antequam  a  swarm  upon  your  tree,  they  are 

te  alveo  includantur,  non  magis  not  reputed,  until  they  are  hived 

tua3  intelliguntur  esse,  quara  vol-  by  you,  to  be  more  your  property 

ucres,  quse  in  arbore  tua  nidum  than  the  birds,  which  have  nests 

fecerint :  ideoque,  si  alius  eas  in-  there :  so,  if  any  other  person  in- 

cluserit,  is  earum  dominus  erit.  close  them  in  a  hive,  he  becomes 

Favos  quoque,  si  quos  efiecerint,  their  proprietor.     Their  honey- 

eximere  quilibet  potest.     Plane  combs  also,  if  any,  become  the 

Integra  re,  si  prasvideris  ingredi-  property  of  him  who  takes  them  ; 

entem  fundum  tuum,  poteris  eum  but  clearly,  if  you  observe  any 

jure   prohibere,  ne   ingrediatur.  person  entering  into  your  ground, 

Examen  quoque,  quod  ex  alveo  the  object  untouched,  you  may 

tuo  evolaverit,  eousque  intelligi-  justly  hinder  him.      A  swarm, 

tur  esse  tuum,  donee  in  conspectu  which  hath  flown  from  your  hive, 

tuo  est,  nee  difficilis  persecutio  is  still  reputed  to  continue  yours, 

ejus  est ;  alioquiui  occupantis  fit,  as  long  as  it  is  in  sight,  and  may 

easily  be  pursued ;  but,  in  any 
other  case,  it  will  become  the 
property  of  the  occupant. 


DE  PAVONIBUS  ET  C0LUMBI3,  ET  C^ETERIS  ANIMALIBUB 

MANSUEFACTia 


§  XV.  Pavonum  quoque  et  co- 
lambarum  fera  natura  est ;  nee 
ad  rem  pertinet,  quod  ex  consue- 
tudine  evolare  et  revolare  solent ; 
nam  et  apes  idem  faciunt,  quarum 
constat  feram  esse  naturam.  Cer- 
iros  quoque  quidem  ita  mansuetos 
faabent,  ut  in  silvam  ire  et  redire 
fioleant,  quorum  et  ipsorum  feram 
esse  naturam  nemo  negat.  In  iis 
autem  animalibus,  quee  ex  con- 
suetudine  abire  et  redira  solent, 
talis  regula  comprobata  est ;  ut 
eousque  tua  esse  intelligantur, 
donee  an i mum  revertendi  habe- 
ant :  nam,  si  revertendi  animum 
habere  desierint,  etiam  tua  esse 
ilesinunt^  et  fiunt  occupantium. 


i  16.  Peacocks  and  Pigeons 
are  also  naturally  wild  ;  nor  is  it 
any  objection  that  after  every 
flight,  it  is  their  custom  to  return : 
for  bees  that  are  naturally  wild, 
do  so  too.  Some  have  had  deer 
so  tame,  that  they  would  go  to 
the  woods,  and  return  at  regular 
periods  ;  yet  no  one  denies,  but 
that  deer  are  wild  by  nature.  But, 
with  respect  to  animals,  which 
go  and  return  customarily,  the 
rule  is,  that  they  are  considered 
yours,  as  long  as  they  retain  an 
mclination  to  return  ;  but,  if  this 
ceases,  they  cease  to  be  yours ; 
and  will  again  become  the  prop- 
erty of  those  who  take  them. 
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Revertendi  autem  animnm  viden- 
tur  dcsincre  habere  tunc,  cum 
revertendi  cousuctudinem  dese- 
ruerint. 


These  animals  seem  lo  have  lost 
the  inclination  to  return,  when 
they  disuse  tlie  custom  of  return- 


ing. 


DE  GALLINIS  ET  ANSERIBUS. 


§  JCYl,  Gallinarum  autem  et 
anserum  non  est  fera  natura  :  id- 
que  ex  eo,  possumus  intelligere, 
quod  aliae  sunt  gallinaj,  quas  fe- 
ras  vocamus  ;  item  alii  sunt  an- 
seres,  quos  feros  appellamus  :  id- 
eoque,  si  anseres  tui,  aut  gallinae 
tuae,  aliquo  modo  turbati  turba- 
laeve  evolaverint,  licet  conspec- 
lamtuum  effugerint,  quocumque 
tamen  loco  sint,  tui  tuajvrc  esse 
intelliguntur ;  et,  qui  lucrandi 
animo  ea  animalia  detinct,  furtum 
committere  intelUgitur. 


§  16.  But  geese,  and  fowls  are 
not  wild  by  nature ;  and  this  we 
may  observe,  because  there  is  a 
kind  of  fowls  and  geese,  which 
in  contradistinction  we  term 
wild  ;  and  therefore  if  your  geese 
or  fowls,  being  disturbed  and 
frightened,  should  take  flight, 
they  are  still  regarded  as  yours 
wherever  found,  although  you 
may  have  lost  sight  of  them  ;  and 
whoever  detains  such  animals, 
whh  a  lucrative  view,  is  under- 
stood to  commit  a  theft. 


DE  OCCUPATIONE  IN  BELLO. 


J  XVII.  Item  ea,  quae  ex  hos- 
libus  capimus,  jure  gentium  sta- 
lim  nostra  fiunt ;  adeo  quidem, 
ut  et  liberi  homines  in  servitiitem 
nostram  deducantur  ;  qui  tamen, 
si  evaserint  nostram  po testa  tern, 
et  ad  sues  reversi  fuerinf,  pristi- 
num  stutum  recipiunt. 


§  17.  What  we  take  from  our 
enemies  in  war,  becomes  instant- 
ly our  own  by  the  law  of  nations  j 
so  that  free-men  may  be  brought 
into  a  state  of  servitude  by  cap- 
ture ;  but,  if  they  afterwards  es- 
cape, and  return  to  their  own 
people,  lliey  obtain  again  their 
former  state. 


DE  OCCUPATIONE  EORUM,  QUyE  IN  LITTORE  INVENIUNTUR, 

§  XVIIL  Item  lapilli,  et  gem-  §  18.  Precious  stones,  gems  and 
inae,  et  coetera,  qua)  in  littorc  ma-  other  things,  found  upon  the  sca- 
ns inveniuntur,  jure  naturali  sta-  shore,  become  instantly  by  the 
lim  inventoris  fiunt.  law  of  nations,  the  property  of 

the  finder. 


DE  FCETU  ANLMALIUM. 

§  XIX.  Item  ea,  quae  ex  ani-  §  19.  The  product  of  those  an- 

malibus    dominio  tuo   subjectis  imals,  which  are  reduced  to  our 

nata  sunt,  eodem  jure  tibi  ac-  subjection,  becomes  by  the  same 

quiruntur.  law,  our  own. 

10 
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DE  ALLUVIONE. 


§  XX,  PrsDterea,  quod  per  al- 
luvionem  agro  tuo  flu  men  adjecit, 
jure  gentium  tibi  acquiritur.  Est 
autem  alluvio  incremenlum  lat- 
ens.  Per  altuvionem  autem  id 
videtur  adjici,  quod  ita  paulatim 
adjicitur,  ut  intelligi  non  pos$it, 
quantum  quoqne  temporis  mo- 
mento  adjiciatur. 


k  20.  Moreover,  that  ground 
which  a  river  hath  added  to  your 
estate  by  alluvion,  becomes  your 
own  by  the  law  of  nations.  And 
that  is  said  to  be  alluvion^  which 
is  added  so  gradually,  that  no 
one  can  judge  how  much  is  add- 
ed at  each  moment  of  time. 


DE  VI  FLUMINia 


i  XXI,  Quod  si  vis  fluminis 
de  tuo  prsedio  partem  aliquam 
detraxerit,  et  vicini  prsedio  attu- 
lerit,  pal  am  est,  earn  tuam  per- 
manere  :  plane  si  lon^iore  tem- 
pore fundo  vicini  tui  hsserit; 
arboresque,  quas  secum  traxerit, 
in  eum  fundum  radices  egerint ; 
ex  eo  tempore  videntur  vicini 
fundo  acquisftas  esse, 


§  21.  But,  if  the  impetuosity  of 
a  river  should  sever  a  part  of 
your  estate,  and  adjoin  it  to  that 
of  your  neighbor,  it  is  certain, 
such  part  would  still  continue 
yours  ;  but,  if  it  should  remain, 
for  a  long  time,  joined  to  the  es- 
tate of  your  neighbor,  and  the 
trees,  which  accompanied  it,  take 
root  in  his  ground,  such  trees 
seem,  from  the  time  of  taking 
root,  to  be  acquired  to  his  estate. 


DE  INSULA. 

}  XXII.  Insula,  quas  in  mari  $  22.  When  an  island  rises  in 

est  (quod  raro  accidit)  occupantis  the  sea,  (which  rarely  happens) 

fit :   nuUius  enim  esse  creditur,  the  property  of  it  is  in  the  occn- 

At  insula  in  flumine  nata  (quod  pant ;  for  before  occupation,  it  is 

frequenter  accidit)  si  quidem  me-  in  no  one.    But  if  an  island  rises 

diam  partem  fiuminis  tenet,  com-  in  a  river,  (which  frequentl}r  hap- 

munis  est  eorum,  qui  ab  utraque  pens)  and  is  placed  exactly  in  the 

parte  fluminis  prope  lipam  pras-  middle  of  it,  such  island  shall  be 

dia  ^ssident,  pro  modo  scilicet  in  common  to  them,  who  possess 

latitudinis  cujusque  prasdii,  quae  the  lands  near  the  banks  on  each 

prope  ripam  sit  \  quod  si  alteri  side  of  the  river,  in  proportion  to 

proximior  sit  parti,  eorum  est  tan^  the  extent  of  each  man's  estate 

tum,  qui  ab  ea  parte  prope  ripam  adjoining  the  banks.    But,  if  the 

prsedia  possident.     Quod  si  qua  island  is  nearer  to  one  side  than 

parte  divisum  sit  flumen,  deinde  the  other,  it  belongs  to  them  only, 

mfra  unitum  agrum  alicujus  in  who  possess  lands  next  to  the 

fprmam  insulae  redegerit,  ejus-  banks  on  that  side,  to  wliich  the 
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dem  pcrmanet  is  ager,  cujus  et   island  id  nearest.    But,  if  a  river 
fiierat.  divides    itself    and    afterwards 

unites  aeain,  having  reduced  a 
tract  of  land  into  the  form  of  an 
island,  the  land  still  continues  to 
be  the  property  of  the  former 
owner. 


DE  ALVEO. 


i  XX.IIt;  duod  si,  naturali  al- 
veo  in  universum  derelicto,  ad 
aliam  partem  fluere  cceperit,  prior 
qaidem  aWeus  eorum  est,  qui 
prope  ripam  ejus  praedia  possi- 
deut ;  pro  niodo  scilicet  latiludi- 
nis  cujusque  ngri,  quae  prope  ri- 
pam sit ;  novus  autem  alveus 
ejus  juris  esse  incipit,  cujus  et  ip- 
siim  flu  men  est,  id  est,  publicus  : 
quod  si  post  aliquod  tempns  ad 
priorem  alveum  reversura  fuerit 
flu  men,  rursus  novus  alveus  eo- 
rum esse  incipit,  qui  prope  ripam 
ejus  praedia  possident. 


?  23.  If  a  river,  entirely  forsak- 
ing its  natural  channel,  hath  be- 
gun to  flow  elsewhere,  the  first 
channel  appertains  to  those^  who 
possess  the  lands  close  to  the 
banks  of  it,  in  proportion  to  the 
extent  of  each  man's  estate  next 
to  such  banks :  and  the  new 
channel  partakes  of  the  nature  of 
the  river,  and  becomes  public. 
And,  if  after  some  time  the  river 
returns  to  its  former  channel,  the 
new  channel  again  becomes  the 
property  of  those  who  possess  the 
lands  contiguous  to  its  baiiks« 


DE  INUNDATIONE. 

i  XXIV.  Alia  sane  causa  est,  §  24.  It  is  otherwise  as  to'  lands, 

si  cujus  totus  ager  inuudatus  fue-  which  are  overflowed  only  :    for 

rit ;  neque  enim  inundatto  fundi  an  inundation  alters  not  the  face 

-speciem  commutat :   et  ob  id,  si  and  nature  of  the  earth  ;    and 

recesserit  aqua,  palam  est  eum  therefore,  when  tlie  waters  have 

fundum  ejus   manere,  cujus  et  receded,  it  is  clear  that  the  prop- 

fuit.  eVty  will  still  renoain  in  the  same 

owner. 


DE  SPECIFICATION  E. 

* 

i  XXV.  Cum  ex  aliena  mate-  §  25.  When  a  man  hath  made 

ria  species  aliqua  facta  sit  ab  ali-  any  specieSj  or  kind  of  work,  with 

quo,  quseri  solet,  quis  eorum  nat-  materials  belonging  to  another,  it 

urali  ratiouc  dominus  sit :  utjum  is  often  asked,  which  ought,  in 

is,  qui  fecerit,  an  potius  ille,  qui  natural  reason,  to  be  deemed  the 

material  dominus  fuerat :  utecce,  master  of  it;    wliether  lie  who 

si  quis  ex  alienis  uvis,  aut  olivis,  gave  the  form,  or  he,  who  owned 

autspicis,  vinum,  aut  oleum,  aut  the  materials?   as,  if  any  person 

frumentum,  fecerit ;  aut  ex  alieiK)  should  make  wine,  oil  or  dower. 
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auro,  vel  argento,  vel  acre,  vas  from  the  grapes,  olives,  or  corn 
aliqiiod  fecerit ;  vel  ex  alieno  vi-  of  another  ;  cast  a  vessel  out  of 
no  et  melle  mulsum  miscuerit  ]  gold,  silver,  or  brass,  belonging 
vel  ex  medicamentis  alienis  em-  to  another ;  make  mead  or  mulse 
plastrum  aut  collyrium  composu-  with  the  wine  and  honey  of  an- 
erit ;  vel  ex  atiena  lana  vestimen-  other  ;  compose  a  plaster,  or  eye 
turn  fecerit ;  vel  ex  alienis  tabulis  water  with  another  man's  medi- 
navem,  vel  armarium,  vel  subsel-  cines  ;  make  a  garment  with  an- 
lia,  fabricaverit.  At,  post  mul-  other's  wool ;  or  fabricate,  with 
tam  Sabinianorum  et  Proculia-  the  timber  of  another,  a  bench,  a 
norum  ambiguitatem,  placuit  me<  ship,  or  a  chest  ?  After  much 
dia  sententia  existimantium,  si  ea  controversy,  between  the  Sabini- 
species  ad  priorem  et  rudem  ma-  ans  and  ProculiafiSy  we  were 
teriam  reduci  possit,  eum  videri  .best  pleased  with  the  middle  opin- 
dominium  esse,  qui  materiae  dom-  ion  of  those  who  thought  that,  if 
inus  fuerit ;  si  non  possit  reduci,  the  species  or  manufactured  ar- 
eum  potius  intelligi  dominum,  tide  can  be  reduced  to  its  former 
qui  fecerit ;  ut  ecce,  vas  confla-  rude  materials,  then  the  owner  of 
turn  potest  ad  rudem  materiam  such  materials  is  also  to  be  reck- 
aeris,  vel  argenti,  vel  auri,  reduci :  oned  the  owner  of  the  species  : 
vinum  autem,  vel  oleum,  aut  fru-  but,  if  the  species  cannot  be  so 
mentum,  ad  uvas,  vel  olivas,  vel  reduced,  then  he,  who  made  it,  is 
spicas^  reverti  non  potest :  ac  ne  understood  to  be  the  owner  of  it : 
mulsum  quidem  ad  vinum  et  mel  for  example  ;  a  vessel  can  easily 
resolvi  potest.  Quod  si  partim  be  reduced  to  the  rude  mass  of 
ex  sua  materia,  partim  ex  aliena,  brass,  silver,  or  gold,  of  which  it 
speciem  aliquam  fecerit  quis  ;  was  made;  but  wine,  oil,  ojpflow- 
veluti  ex  suo  vino  et  alieno  mel-  ^r,  cannot  be  converted  into 
le  mulsum  miscuerat;  aut  ex  suis  grapes,  olives,  or  corn;  neither 
et  alienis  medicamentis  emplas-  can  mulse  be  separated  into  wine 
trum  aut  collyrium ;  aut  ex  sua  and  honey.  But,  if  a  man  makes 
lana  vestimentum  fecerit ;  dubi-  any  species,  partly  with  his  own, 
tandum  non  est,  hoc  casu,  eum  and  partly  with  the  materials  of 
esse  dominum,  qui  fecerit :  cum  another :  as,  if  he  should  make 
non  solum  operam  suam  dederit,  mulse  with  his  own  wine,  and 
sed  et  partem  ejusdem  materiee  another's  honey ;  or  a  plaster  or 
prsBStiterit,  eye-water,  partly  with  his  own, 

and  partly  with  another  man's 
medicines;  or  should  make  a 
garment  with  an  intermixture  of 
his  own  wool  with  that  of  anoth- 
er;, it  is  not  to  be  doubted  in 
such  cases,  but  that  he,  who 
made  the  species^  is  master  of  it ; 
sincfe  he  not  only  gave  his  labor, 
but  furnished  also  a  part  of  the 
materials. 
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DE  ACCESSION  E. 

§  -XJTVI.  Si  tamen  alienam  §  2(5.  If  any  man  shall  have 
purpurara  vestimcuto  suo  quis  interwoven  the  purple  of  another 
intertexuerit,  licet  pretiosior  sit  into  his  own  vestment,  then  the 
purpura,  tamen  accessionis  vice  purple,  although  more  valuable, 
cedit  vestimento  :  et,  qui  domi-  appertains  to  the  vestment  by  ac- 
nus  fait  purpurfe,  adversus  eum,  cession  :  and  the  owner  of  the 
qui  surripuit,  habet  furli  action-  purple  may  have  an  action  of 
em  et  condictionem,  sive  ipse  sit,  theft,  and  a  personal  action,  called 
qui  vestimentum  fecit,  sive  alius  :  a  condiction,  against  the  purloin- 
nam  extinctae  res  licet  vindicari  er ;  whether  the  vestment  was 
non  possint,  condici  tamon  a  fu-  made  by  him,  or  by  another  :  for 
ribus  et  quibusque  aliis  possesso-  although  things,  which  become, 
nbus  jx)ssunt.  as  it  were,  extinct  by  the  change 

of  their  form,  can  not  be  recov- 
ered identically,  yet  a  condiction 
lius  for  the  vaUie  of  them,  either 
against  the  thief  or  any  other  pos- 
sessor. 


DE  CONFUSION E. 


I  ^-XVn.  Si  duorum  materia} 
voluntatc  dominorum  confusa; 
sint,  totum  id  corpus,  quod  ex 
confusione  fit,  utrisque  commune 
est :  veluti  si  qui  vina  sua  confu- 
derint,  aut  massas  argenti  vel 
auri  conflaverint.  Sed,  etsi  di- 
versffi  materia;  sint,  et  ob  id  pro- 
pria species  facta  sit,  forte  ex  vi- 
no et  melle  mulsum,  aut  ex  auro 
et  argento  electrum,  idem  juris 
est :  nam  et  hoc  casu,  commu- 
nem  esse  speciem,  non  dubitatur. 
Cluod  si  fortuito  et  non  voluntate 
dominorum  confus®,  vel  diver- 
sae,  idem  juris  esse  placuit. 


§  27.  If  materials  belonging  to 
two  persons  are  mingled  by  mu- 
tual consent,  the  whole  mass,  is 
common  to  both  proprietors :  as 
if  they  shall  have  intermixed 
their  wines,  or  melted  together 
their  gold  or  silver.  The  same 
rule  obtains,  if  diverse  substances 
are  so  incorporated,  as  to  become 
one  species :  as  when  mulse  is 
made  with  wine  and  honey ;  or 
electrum  by  fusing  together  gold 
and  silver :  here  no  doubt,  the 
species  becomes  common  ;  and  so 
it  is,  when  similar  or  even,  diffe- 
rent substances,  are  incorporated 
fortuitously,  without  the  consent 
of  their  proprietors. 


DE  COMMIXTIONE. 

i  XXVUI.  Quod  si  frumen-  §  28.  If  the  corn  of  Titius 
turn  Titii  frumento  tuo  mistum  hath  been  mixed  with  yours  by 
fuerit,  siquidem  voluntate  vestra,    consent,  tlie  heap  is  in  conmion  ; 
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commune  est ;  quia  singula  cor-  because   the   single    bodies    or 

pora,  id  est,  singula  grana,  qu®  grains,  which  were  the  private 

cujusque  propria  fuerunt,consen-  property  of  each,  are,  with  your 

su    vestro    communicata   sunt,  consent,  intermixed*    But,  if  the 

Ctuod  si  casu  id  mistnm  fuerit,  intermixture  Were  accidental,  or 

vel  Titius  id  miscuerit  sine  tua  if  Titius  made  it  without  cqn- 

voluntate,  non  videtur  commune  sent,  it    then    seems  that     the 

esse ;  quia  singula  corpora  in  sua  corn    is    not  in    common  ;  be- 

substantia  durant.    Sed  nee  ma^  cause    the  grains    still    remain 

gis  istis  casibus  commune  fit  fru-  distinct,  and  in  their  proper  sub- 

mentum,  quam  grex  intelli^itur  stance ;  for  corn,  in  such  a  case, 

esse  communis^  si  pecora,  Titii,  no  more  becomes  in  common, 

tuis  pecoribus  mista  fuerint.  Sed,  than  a  flock  would  be,   if  the 

si  ab  alterutro  vestrum,  totum  id  sheep  of  Titius  should  intermix 

fru mentum   retineatur,    in   rem  with  yours.    But,  if  the  whole 

quidem  actio  pro  modo  frumenti  quantity  of  corn  should  be  re- 

cujusque  competit:    arbitrio  au-  tained  by  either  of  you,  then  an 

tem  judicis  continetur,  ut  ipse  action  in  rem  lies  for  each  man's 

sstimet,      quale    cujusquc    fru-  portion  ;  and  it  is  the  duty  of  the 

mentum  fuerit.  judge  to  make  an  estimate  of  the 

quality,  or  value,  of  each  portion. 


DE   HIS    QU^   SOLO    CEDUNT.  DE    iEDlFICATlONE   IN    SUO 

SOLO  EX  A  LIEN  A  MATERIA. 

J   XXIX,  Cum  in  suo  solo  5  29.  If  a  man  hath  raised  a 

aliquis  ex  aliena  materia  asdifica-  building  upon  his  own  ground 

verit,  ipse  intelligitur   dominus  with  the  materials  of  another,  lie 

a^dificii:  quia  omne,qnod  solo  in-  is  considered  the  proprietor:  for 

asdificatur^  solo  cedit.   Nee  tamen  every  building  is  an  accession  to 

ideo  is,  qui  materiae  dominus  fu-  the  ground  upon  which  it  stands, 

erat,  desmit  dominus  ejus  esse  :  But,  (lie  owner  of  the  materials, 

sed  tantisper  neque  vindicare  eam  does  not  lose  his  right  of  owner- 

potest,  neque  ad  exhibendum  de  ship  •,_  for  though  he  cannot  de- 

ea  re  agere,  propter  legem  duode-  mand  them  specifically,  or  bring 

cim  tabularum,  qua  cavetur,  ne  an  action  for  the  exhibition  ot 

quis  tignum  alienum  a)dibus  suis  them  ;  since  it  is  provided,  by  a 

junctum  eximere    cogatur,    sed  law  of  the  twelve  tables,  that  a 

duplum  pro  eo  prasstet,   per  ac-  person  who  has  used  the  materials 

tionem,  quae  vocatur  de    tigno  of  another,  cannot  be  compelled  to 

juncto.    Appellatione  autem  tig-  separate  them  ijoxn  the  building; 

ni,  omnis  materia  significatur,  ex  yet  by  the  action,  de  tigno  junc- 

qua    oedificia  fiunt.     Q,uod  ideo  to,  he  may  be  obliged  to  pay  dou- 

provisum    est,    ne  mdificia    res-  ble value;  (all  materials foi^build- 

cindi  necessc  sit.     Quod  si  ali-  ing  are  comprehended  under  the 

qua  ex  causa  dirutum  sit   ajdifi-  general  term  %;iti7/».)  The  above 

cium,  poterit  materia3   dominus,  cited  provision,  in  the  law  of  the 

si  non  fuerit  duplum  jam  consc-  twelve  tables,  was  made  to  pre- 
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qnutus,    tunc  earn  vindicare,  et    vent  the  demolition  of  buildings. 

ad  exibcndum  de  ca  re  agere.         But,  if  it  happen,  that  in  any 

case,  a  building  should  be  disse- 
vered, or  pulled  down,  then  the 
owner  of  the  materials,  if  he  hath 
not  already  obtained  double  the 
^  value  of  them,  is  not  prohibited 

from  claiming  his  identical  mate- 
rials, and  to  bring  his  action  ad 
exhibendum. 


DE  iEDinCATIONE  EX  SUA  MATERIA  IN  SOLO  ALIENO. 

%  ^XX.  Ex  diverse,  si  quis  in  i  30.  On  the  contrary,  if  a  man 
alieno  solo  ex  sua  materia  do-  shall  have  built  with  his  own  ma- 
mum  aedificaverit,  illius  fit  do-  terials  upon  the  ground  of  anoth- 
mas,  cujus  et  solum  est.  Sed  er,  the  edifice  becomes  the  prop- 
hoc  casu,  materiee  dominus  pro-  erty  of  him  to  whom  the  ground 
{nrietaten  ejus  amittit,  quia  vo-  belongs :  in  this  case  the  owner 
antate  ejus  intelligitur  esse  ali-  of  the  materials  loses  his  property, 
enata ;  utique  si  non  ignorabat,  because  he  is  understood  to  have 
86  in  alieno  solo  eedificare :  et  made  a  voluntary  alienation  of  it, 
ideo,  licet  diruta  sit  domus,  ma-  if  he  knew  he  was  building  upon 
teriam  tamen  vindicare  non  po-  another's  land ;  therefore,  if  the 
test  Certe  illud  constat,  si,  in  edifice  should  fall,  or  be  pulled 
possessione  constitute  aodificato-  down,  such  person  cannot,  even 
re,  soli  dominus  petat  domum  then,  claim  the  materials.  But  it 
snam  esse,  nee  solvat  pretium  is^clear,  that  if  the  l)uilder  be  in 
maferifls  et  merccdes  fabrorum,  confirmed  possession,  and  the  pro-* 
posse  eum  per  exceptionem  doli  prietor  of  the  ground  should 
mail  repelli ;  utique  sibonse  fidei  claim  the  edifice  as  his,  and  re- 
possessor  fuerit,  qui  cedificavit,  fuse  to  pay  the  price  of  the  mate- 
Nam  scienti;  solum  alienum  esse,  rials  and  the  wages  of  the  work* 
potest  objici  culpa,  quod  aedifica-  men,  he  may  be  repelled  by  an 
verit  temere  in  eo  solo,  qnod  in-  exception  oi fraud :  provided  the 
telligebat  alienum  esse.  builder  was  in  possession  bona 

fide.  Otherwise  it  might  be  fairly 
objected,  "  that  he  had  built  rash- 
ly upon  that  ground,  which  he 
knew  to  be  the  property  of 
another." 


DE  PLANTATIONE. 

}  XXXI.   Si  Titius    alienam       §  31.   If  TUiw  sets  another 
plantam  id  solo  suo  posuerit,  ip-   man's  plant  in  his  own  ground. 
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siuserit;  et  ex  diverse,  si  Titiiis 
suam  plantam  in  Maevii  solo  posu- 
eritj  Maevii  planta  erit ;  si  motlo 
utroque  casu  radices  egerit :  ante 
enim  qiiam  radices  egerit,  ejus 
permanet,   cujus   fuerat.     Adeo 


the  plant  will  belong  to  Titius: 
on  tlie  contrary,  if  Titius  shall 
have  set  his  own  plant  in  Mai- 
vifis's  ground,  the  plant  will  be- 
long to  Mcevius ;  provided  in  ei- 
ther case,  it  hath  taken  root ;  for, 


autem  ex  eo  tempore,  quo  radi-  until  then,  the  property  remains 
ces  egerit  planta,  proprietas  ejus  in  him  who  planted  iT.  But  from 
commutatur,  ut,  si  vicini  arbor    the  instant  it  hath  taken  root,  the 


ita  terram  Titii  presserit,  ut  in 
ejus  fundum  radices  egerit,  Titii 
effici  arborem  dicamus:  ratio 
enim  non  patitur,  ut  allerius  ar- 


property  is  changed :  so  that,  if 
the  tree  of  a  neighbor  borders  so 
closely  upon  the  ground  of  Ti- 
tiiis^ as  to  take  root  in  it,  and  be 


bor  esse  intelligatur,  quam  cujus    wholly  nourished  there,  we  may 


in  fundum  radices  egerit :  et 
ideo,  circa  confinium  arbor  posi- 
ta,  si  etiam  in  vicini  fundum  ra- 
dices egerit,  communis  fit. 


affirm,  that  such  tree  is  become 
the  property  of  Titius  ;  for  rea- 
son doth  not  permit,  that  a  tree 
should  be  deemed  the  property 
of  any  other,  than  of  him,  in 
whose  ground  it  hath  rooted  : 
therefore,  if  a  tree,  planted  near 
the  bounds  of  one  person,  shall  al- 
so extend  its  roots  into  the  lands 
of  another,  it  will  become  com- 
mon to  both. 


DE  SATIONE. 


$XXXIl.  Qua  ratione  autem 

|)lant€e,  quoe  terroB  coalescunt,  so- 
o  cedunt,  eudem  ratione  frumen- 
ta  quoque,qua3  sata  sunt,  solo  ce- 
dere  inlelliguntur.  Casterum  si- 
cut  is,  qui  in  alieno  solo  o^difica- 
vit,  si  ab  eo  dominus  petar  a)difi- 
cium,  defendi  potest  per  excep- 
tionem  doli  mali,  secundum  ca, 
quce  diximus  ;  ita  ejusdem  ex- 
coptionis  auxilio,  tutus  esse  po- 
test is,  qui  alienum  fundum  sua 
impensa  bona  fide  consevit. 


§  32.  As  plants  appertain  to  the 
soil,  in  which  they  have  rooted, 
so  grain  also  is  understood  to  fol- 
low the  property  of  that  ground, 
in  which  it  is  sowed.  But  as  he, 
who  hatli  built  upon  the  ground 
of  another,  may  (according  to 
what  we  have  said)  be  defended 
by  an  exception  oi  fraud,  if  the 
proprietor  of  the  ground  should 
demand  the  edifice  ;  so  he,  who 
at  his  own  expense  and  bona  fide 
hath  sowed  in  another  man's  land, 
may  also  be  benefitted  by  the  help 
of  this  exception. 


DE  SCRIPTURA. 


§  XXXIII.  LiteraB  quoque,  li-       §  33.  As  whatever  is  built  up- 
cet  auresB  sint,  perinde  chartis   on,  or  sowed  in  the  ground,  be- 
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TneiDibTanisve  cedunt,  ac  solo  ce-  longs  to  that  ground  by  acces- 
deie  sclent  ea,  quae  inaedifican-  sion;  so  letters  also,  although 
tuT,  aut  inseruntur.  Idebque,  si  written  with  gold,  appertain  to 
in  chartis  membranisve  tuis  car-  the  paper  or  parchment,  upon 
men  vel  historiam  vel  orationem  which  they  are  written.  And 
Titius  scripserit,  hujus  corporis  therefore,  if  Titiua  shall  have 
Hon  Titius,  sed  tu  domfnus  esse  written  a  poem,  a  history,  or  an 
videris.  Sed,  si  k  Titio  petas  tu-  oration,  upon  your  paper  or 
OS  libros,  tuasve  membranas,  nee  parchment,  then  you  and  not  Ti- 
impensas  scripturse  solvere  para-  tma  will  be  deemed  the  owner  of 
tus  sis,  poterit  se  Titius  defende-  the  written  paper.  But  if  you  de- 
re  per  exceptionem  doli  mali,  uti-  mand  the  books  or  parchments, 
que  si  earum  chartarum  mem-  from  7\7m^,  and  refuse  to  defray 
branarumve  possessionem  bona  the  expense  of  the  writing,  then 
fide  nactus  est.  Titius  can  defend  himself  by  an 

exception  of  fraud:    allowing 
that  he    obtained  possession  of 
such  papers  and  parchments  hona 
Jide. 


DE  PICTURA. 

i  XXX IV.  Si  quisin  aliens  §  34.  If  any  man  shall  have 

tabula  pinxerit,  quidam  putant  ta-  painted  upon  the  tablet  of  another, 

balam  picturae  cedere :  aliis  vide-  some  think,  that  the  tablet  should 

tar,  picturam  (qualiscunque  sit)  yield  to  the  picture  ;  others,  that 

tabulsB  cedere :  sed  nobis  videtur  the  picture  (whatever  the  quality 

melii^  esse,  tabulam  pictures  ced-  of  it  may  be)  should  accede  to 

ere :  ridiculum  est  enim,  pictur-  the  tablet.      To    us    it    seems 

am  Apellisvel  Parrhasiiinacces-  the    better    opinion,    that    the 

sionem  vilissimae  tabulae  cedere.  tablet    should     accede  to    the 

Und^  si  a  domino  tabulae  imag-  picture ;    for     it   is    ridiculous 

inem   possidente  is,  qui  pinxit,  that  the  painting  of  an  Apelles^ 

eam4)etat,  nee  solvat  pretium  ta-  or  a  Parrhasius,  should  yield  as 

bulae,    poterit   per   exceptionem  an  accession,  to  a  worthless  tablet, 

doli  mali  submoveri.    At,  si  is.  But  if  the  painter  demand  the  ta- 

qui  pinxit,  earn   possideat,  con-  blet,  from  the  owner  and  posses- 

sequens  est,  ut  utilis  actio  dom-  sor,  without  offering  the  price  of 

ino  tabulae  adversus  eum  detur :  it,  then  such  demandant  may  be 

quo  casu,  si  non  solvat  impensam  defeated     by  an    exception    of 

picturae,  poterit  per  exceptionem  fraud:  but,  if  the  painter  is  in 

doli  mali  repelli :  utique  si  bona)  possession  of  the  picture,  the  own- 

fidei    possessor    fuerit  ille,   qui  er  of  thetabletisintitled  toanac- 

picturam  imposuit.    Illud  enim  tion  called  utilis,  i.  e.  beneficial ; 

palam  est,  quod  sive  is,  qui  pin-  in  which  case,  if  the  owner  of  the 

11 
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zit,  surripuit  tabulas,  sive  alius,  tablet  demands  it,  and  does  not 
competit  domino  tabularum  furti  tender  the  value  of  the  picture,  he 
actio,  may  also  be  repelled  by  an  excep- 

tion oi frauds  provided  the  painter 
obtained  possession  fairly.  But, 
if  he,  or  any  other,  shall  have 
taken  away  the  tablet  felonious- 
ly, it  is  evident,  that  the  owner 
may  prosecute  by  any  action  of 
theft. 


DE  FRUCTIBUS  BONA  FIDE  PERCEPTIS. 

§  XXXV.  Si  quis  k  non  dom-  §  35.  If  any  man  shall  have 
ino,  quern  dominum  esse  credi-  purchased  or  by  any  other  means 
derit,  bona  fide  fundum  emerit,  honestly  acquired  lands  from  an- 
vel  ex  donatione,  ali^ve  qualibet  other,  whom  he  believed  to  be 
justa  caus&,  ffique  bona  fide  ac-  the  true  owner,  when  in  fact  he 
ceperit,  naturali  ratione  placuit,  was  not,  it  is  agreeable  to  natur- 
fructus,  quos  percepit,  ejus  esse  al  reason,  that  the  fruits,  which 
pro  cultura  et  cur^ :  et  ideb,  si  he  shall  have  gathered,  shall  be- 
postea  dominus  supervenerit,  et  come  his  own,  on  account  of  his 
fundum  vindicet,  de  fructibus  ab  care  in  the  culture :  and  there- 
eo  consumptis  agere  non  potest :  fore,  if  the  true  owner  shall  after- 
ei  verb,  qui  alienum  fundum  sci-  wards  appear  and  claim  his  lands, 
ens  possederit,  non  idem  concess-  he  can  have  no  action  against 
urn  est ;  itaque  cum  fiindo  etiam  the  bona  fide  possessor,  for  pro- 
fructus,  licet  consumptisint,cogi-  duce  consumed.  But  this  ex- 
tur  restituere.  emption  is  not  granted  to  him, 

who  knowingly  keeps  possession 
of  another's  estate ;  and  therefore, 
he  is  compellable  to  account  for 
all  the  mesne  profits  together 
with  the  lands. 


DE  FRUCTIBUS  A  FRUCTUARIO  ET  COLONO  PERCEPTIS. 

§  XXXVI.  Is  verb,  ad  quem       §  36.    The    usufructuary    of 

usufiructus  fundi  pertinet,  non  al-  lands  can  gain  no  property  in 

iter  fiructuum  dominus  efiicitur,  the  fruits,  until  he  hath  actually 

Siam  si  ipse  eos  perceperit ;  et  gathered  them ;  and  therefore,  if 

eb,  licet  maturis  tructibus,  non-  he  should  die,  while  the  fruits, 

ddmtamen  perceptis,  decesserit,  although  ripe,  are  yet  ungathered, 

ad  hsredes  ejus  non  pertinent,  they  could  not  be  claimed  by  his 

sed  domino  proprietatis  acquir-  heirs,  but  would  fall  to  the  pro- 

untur.    Eadem  fer^  et  de  colono  prietor :  and  so  in  general,  as  to 

dicuntur.  farmers. 
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QUiE  SUNT  m  FRUCTU. 

}  XXXVII.  In  pecudum  fruc-  §  37.  Among  the  produce  of 
to  etiam  foetus  est,  sicuti  lac,  pi-  animals,  we  not  only  reckon  milk, 
las,  et  lana :  itaque  a^ni,  hsedi,  skins,  and  wool,  but  also  their 
et  vituli,  et  equuli,  et  suculi,  sta-  young ;  and  therefore  lambs,  kids, 
tim  naturali  jure  dominii  fructua-  calves,  colts,  and  pigs  appertain 
rii  sunt.  Partus  verd  ancillae  in  by  natural  right  to  the  usu- 
frucUi  non  est ;  itaque  ad  domi-  fructuary ;  but  the  offspring  of  a 
num  proprietatis  pertinet.  Ab-  female  slave  cannot  be  thus  con- 
surdum  enim  videbatur,  homi-  sidered,  but  belongs  to  the  pro- 
nem  in  fructu  esse  ;  cum  omnes  prietor  of  such  slave :  for  it 
fructus  rerum  natura  gratia  ho-  seemed  absurd,  that  man,  should 
minis  comparaverit.  be  enumerated  among  the  arti- 

cles of  produce,  seeing  that  for  bis 
use,  nature  hath  furnished  all 
kinds  of  produce. 


DE  OFFICIO  FRUCTUARU. 


J  XXXVm.  Sed,  si  gregis 
nsumfructum  quis  habeat,  in  lo- 
cnm  demortuorum  capitum  ex 
fcBtu  fructuarius  submittere  debet, 
(met  Juliano  visum  est;)  et  in 
vinearum  demortuarum  vel  arbo- 
nim  locum  alias  debet  substituere. 
Rectd  enim  colore,  et  quasi  bonus 
paterfamilias  uti,  debet. 


§  38.  He,  who  has  the  usu- 
fruct of  a  flock,  ought  (ac- 
cording to  Julian)  to  preserve  the 
original  number  intire,  by  supply- 
ing the  deficiency  out  of  the 
young ;  in  like  manner  he  ought 
to  supply  the  place  of  dead 
vines,  or  trees  ;  and  cultivate  and 
use  the  stock  in  all  respects  like  a 
good  and  fair  husbandman. 


DE  INVENTIONE  THESAURL 

J  XXXIX.    Thesauros,  quos  §  39.  The  emperor  Adrian^  in 

quis  in  loco  suo  invenerit,  divus  pursuance  of  natural  equity,  al- 

Adrianus,  naturalem  sequitatem  lowed  any  treasure,  found  in  a 

sequutus,  ei  concessit,  qui  eos  in-  man's  own  lands,  to  belong  to  the 

Tenerit ;  idemque  statuit,  si  quis  finder ;  he  ordained  the  same  as 

in  sacro  aut  religioso  loco  fortu-  to  things  casually  found  in  a  sa- 

ito  casu  invenerit.    At,  si  quis  in  cred  or  religious  place.     But,  if  a 

alieno  loco,  non  data  ad  hoc  ope-  person,  not  making  it  his  business 

ra,  sed  fortuitb  invenerit,  dimi-  to  search,  should  fortuitously  find 

dium  domino  soli  concessit,  et  di-  treasure  in  the  ground  of  another, 

midium  inventori :  etconvenien-  he  granted  half  to  the  proprietor 

t^r,  si  quis  in  Csesaris  loco  inve-  of  the  soil,  and  half  to  the  finder, 

nerit,  dimidium  esse  Cffisaris,  Stat-  And  so,  if  any  thing  is  found 

uit    Ctti  conveniens  est,  ut,  si  within  the    imperial  demesnes^ 
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quis  in  fiscal!  loco  vel  publico  vel  half  shall  appertain  to  the  finder 
civitatis  invenerit,  dimidium  ipsius  and  half  to  the  emperor :  likewise^ 
esse  debeat,  et  dimidium  fisci,  vel  if  a  man  find  any  valuable  thing 
civitatis.  in  a  place  belonging  to  the  treas- 

ury, the  public,  or  the  city,  half 
shall  appertain  to  the  finder,  and 
half  to  the  treasury,  the  public,  or 
the  city. 


DE   TRADITIONE.    1.    ftEGULA,  EJUSCKtjE  RATIO. 

§  XL.  Per  trad itionemquoque        §  40.  Things  are  also  acquired 

jure  naturali  res  nobis  acquirun-  (according  to  the  law  of  nature) 

tur :  nihil  enim  tam  convieniens  by  tradition  or  livery  ;  for  nolh* 

est  naturali  cequitati,  quam  volun-  ing  is  more  conformable  to  natu- 

tatem  domini,  volentis  rem  suam  ral  equity,  than  to  confirm  the 

in  alium  transferre,  ratam  habe-  will  of  him,  who  is  desirous  to 

ri :  et  ideb,  cujuscunque  generis  transfer  his  property  to  another ; 

sit  corporalis  res  tradi  potest,  et  k  therefore    corporeal    things,    of 

domino  tradita,  alienatur :  itaque  whatever    kind,  may  be    deliv- 

stipendiaria  quoque  et  tributaria  ered ;  and  when  delivered  by  the 

praedia  eodem  modo  alienantur.  owner,  are  aliened.  Stipendiary 

Yocanturautemstipendiaria  ettri-  and  tributary  possessions,  (such 

butaria  praedia,  quae  in  provinciis  as  those  situated  in  the  provin- 

sunt :  inter  quae  nee  non  et  Italica  ces,)  may  be  aliened  in  the  same 

prsedia,  ex  nostra  constitutione,  manner:  for  between  these,  and 

nulla  est  differentia:  sed,  siquidem  the  Italian  estates,  we  have  now 

ex  caus&  donationis,  aut  dotis,  aut  taken  away  all  distinction,  so  that, 

qualibet  ali^  ex  caus&,  traduntur^  on  account  of  a  donation,  a  mar-* 

sine  dubio  traiisferuntur.  riage-portion,  or  any  other  just 

cause,  stipendiary  and  tributary 
possessions  may  undoubtedly  be 
transferred  by  livery. 


2.    LIMITATIO. 

}   XLI.  Venditffi  ver5  res  et  §    41.  Things,  although  sold 

traditsB,  non  alitor  emptori  acqui-  and  delivered,  are  not  acquired 

runtur,  quam  si  is  venditor!  pre-  by  the  buyer,  until  he  hat'h  either 

tium  solverit,  vel  alio  modo  ei  sat-  paid  or  otherwise  satisfied  the  sel- 

isfecerit ;  veluti  expromissore,  aut  ler  for  them  ;  as  by  a  bondsman 

pignore  dato :  quod,  quamquam  or  pledge.    And,  althoiigh  this  is 

caveturlegeduodecimtabularum,  so  ordained    by    a  law  of   the 

tamenrectfe  dicitur  et  jure  gen-  twelve  tables,  yet  the  same  rule  is 

tium,  id  est,  jure  naturali,  id  effi-  rightly  said  to  arise  from  the  law 

ci.    S»i,  si  is,  qui  vendidit,  fidem  of  nations ;  that  is,  from  the  law 

emptoris  sequutus  fuerit,  dicen-  of  nature.    But  if  the  seller  have 
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dam  est,     statim  rem  emptoris   given  credit   to  the  buyer,  we 
^eri.  nmst  affirm^  that  the  things  be- 

come instantly  the  property  of  the 
latter< 


a    AMPUATIO. 

I  XLIL  Nihil  autem  interest,  }  42.  It  is  the  same  whether  the 
Qtrum  ipse  dominus  tradat  ahcui  owner  deliver  the  article  himself, 
remsuam,  an  voluntute  ejus  alius,  or  another  to  whom  the  possession 
cui  ejusrei  possessio  permissa  sit.  of  it  was  intrusted,  deliver  it  with 
Qui  ratione,  si  cui  libera  univer-  the  owner's  consent.  Hence,  if 
sorum  negotiorum  administratio  the  management  of  all  business 
permissa  fuerit  a  domino,  isque  be  committed  by  a  proprietor  to 
ex  his  negotiis  rem  vendideritet  any  person,  who  shall  by  virtue 
traddderit  faciet  earn  accipientis.  of  his  commission,  sell  and  deliv- 
er goods,  they  will  become  the 
property  of  the  receiver. 


DE  QUASI  TRADITIONS.    SI  TRADITIO  EX  ALIA  CAUSA 

PILECESSERIT. 


§  XLIIl.  Interd6metiam,sin5 
traditione  nuda  voluntas  domini 
safficit  ad  rem  transferendam ; 
veluti  si  rem,  quam  tibi  aliquis 
commodaverit,  aut  locaveril,  aut 
apud  te  deposuerit,  postea  aut 
vendiderit  tibi,  aut  donaverit,  aut 
dotis  nomine  dederit :  quamvis 
enim  ex  ek  causa  tibi  eam  non 
tradiderit,  eo  tamen  ipso,  quod 
patitur  tuamesse,  statim  tibiac- 
quihtur  proprietas,  perind^acsi 
eo  nomine  tibi  tradita  fuisset. 


§  43.  In  some  cases,  the  con- 
sent of  the  proprietor  without  de- 
livery is  sufficient  to  transfer 
property ;  as  when  a  person  hath 
lent,  hired,  or  deposited  in  your 
possession  any  thing,  and  hath  af- 
terwards sold  it  to  you,  made  a 
donation  of  it,  or  given  it  to  you 
as  a  marriage  portion :  for  al- 
though not  originally  delivered 
for  any  of  these  purposes,  yet,  as 
soon  as  it  becomes  notoriously 
yours,  you  have  instantly  ac- 
uired  the  property  ;  and  that  as 
fully,  as  if  it  had  actually  been 
delivered  as  a  thing  sold,  a  dona- 
tion or  a  marriage  portion. 


DE  TRADITIONE  CLAVIUM. 


§  XLIV.  Item,  si  quis  raerces  §  44.  Also  ifa  person  hath  sold 
in  horreo  depositas  vendiderit  si-  merchandize,  deposited  in  astore- 
mulatqueclaves  horrei  tradiderit  house,  he  is  understood  to  have 
emptori,  transfert  proprietatem  transferred  the  property,  on  de- 
tnercium  ad  emptorem  .  livering  the  keys  of  the  store- 

house to  the  buyer. 
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DE  MISSILIBUS. 

§  XLV.  Hoc  ampliils ;  inter-  §  45.  It  also  sometimes  hap- 
dum  et  ia  certam  personam  col-  pens,  that  the  property  of  a  thing 
lata  voluntas  domini  transfert  rei  is  transferred,  by  the  master  of  it, 
proprietatem :  ut  ecc6,  praetores  to  an  incertain  person  :  as  when 
€t  consules,  cum  missilia  jactant  the  praetors  and  consuls  cast  their 
in  vulgus,  ignorant  quid  eorum  missilia^  or  liberalities,  among 
quisquesitexcepturus:  ettamen,  the  people,  they  know  not  what 
quia  volunt,  quod  quisque  acce-  any  particular  man  will  receive  ; 
perit,,e)us  esse,  statim  eum  dom-  yet,  because  it  is  their  will,  that 
inumefficiunt.  what  every  man  then  receives 

shall  be  his  own,  it  instantly  be- 
comes his  property. 


DE  HABITIS  PRO  DERELICTO. 


§  XLVI.  duft  ratione  veriiis 
esse  videtur,  si  rem  pro  derelicto 
k  domino  habitam  occupaverit 
quis,  statim  eum  dominum  effici. 
Pro  derelicto  autem  habetur,  quod 
dominus  e&  mente  abjecerit,  ut  id 
in  numerb  rerum  suarum  esse 
nolit:  idebque  statim  dominus 
•ejus  esse  desinit 


§  46.  By  parity  of  reason  it  ap- 
pears that  whatever  hath  been 
made  a  derelict  by  the  owner, 
will  become  the  property  of  the 
first  occupant.  Whatever  hath 
been  thrown  away,  or  abandoned 
by  the  owner,  with  intent,  that  it 
might  no  longer  be  reckoned 
among  his  possessions,  is  account- 
ed a  derelict :  and  ceases  to  be 
his  property. 


DE  JACTIS  m  MARE  LEVANDiE  NAVIS  CAUSA.     ITEM  DE  HIS, 

QU^  DE  RHEDA  CURRENTE  CADUNT. 

§  XL VII.  Alia  sang  caus4  est  §  47.  But  the  law  is  not  so  in 

,eanim  lerum,  qu®  in  tempestate  respect  of  things  thrown  over- 

levandee  navis  causd  ejiciuntur :  board  in  a  storm,  to  lighten  a  ves- 

hee  enim  dominoram  permanent :  sel :   for  they  remain  the  prop- 

quia  palkrn  est,  eas  non  eo  animo  erty  of  the  owners  ;   seeing  it  is 

ejici,  quod  quis  eas  habere  nolit,  evident,    that    they    were    not 

sed  quo  magis  cum  ipsa  navi  ma-  thrown  away,  through   dislike, 

lis  periculum  efFugiat.    Qu^  de  but  that  persons  in  the  ship  might 

causa,  si  quis  eas  fluctibus  expul-  avoid  the  dangers  of  the  sea. 

sas,  vel  etiam  in  ipso  mari  nactus.  Hence  whoever  with  a  selfish  in- 

lucrandi  animo  abstulerit,  furtum  tention,  hath  taken  up  such  goods, 

committit.     Nee  longg  videntur  although  found  upon  the  high 

discedere  ab  his,  quae  de  rheda  sea,  he  is  guilty  of  theft.    And, 

currente,nonintelligentibusdom'>  goods,  which  have  dropped  from 

inis,  cadunt,  a  carriage  in  motion,  without  the 

knowledge  of  the  owner,  may  be 
considered  in  the  same  lights 
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TITULUS  SEDUNDUa 
DE  REBUS  CORPORALIBUS  ET  INCORPORALIBUS. 

SECUNDA  RERUM  DIVISIO. 

ClUiBDAM  prsBtera  res  corpo-  Moreover  some  things  are 
rales  sunt,  qHs&dam  incorporates,  corporeal  others  incorporeal, 
Corporales  hs  sunt,  quae  sui  na-  Things  corporeal  are  tangible ; 
tura  tangi  possunt ;  veluti  fun-  as,  lands,  slaves,  vestments,  gold, 
dus,  homo,  vestis,  aurum,  argen-  silver,  and  others,  innumerable. 
turn,  et  denique  alias  res  innu-  Things  incorporeal  are  those, 
merabiles.  Incorporates  autem  which  are  not  tangible,  but  con- 
suut,  quse  tangi  non  possunt :  sist  in  rights  and  privileges ; 
qnalia  sunt  ea,  quse  in  jure  con-  as  inheritances,  usufructs,  uses, 
sistimt ;  sicnt  haereditas,  usus-*  and  all  obligations  however  con- 
fiuctus,  usus,  et  obligationes,  tracted :  nor  is  it  an  objection 
quoque  modo  contractas.  Nee  that  things  corporeal  are  con- 
ad  rem  pertinet,  quod  in  haere-  tainedin  an  inheritance;  for  fruits 
dilate  res  corporales  continentur :  gathered  from  the  earth,  are  cor^ 
D&m  et  fructus,  qui  ex  fundo  poreal ;  and  that  also  is  generally 
percipiuntur,  corporales  sunt :  corporeal,  which  is  due  to  us  up- 
et  id,  quod  ex  aliquk  obligatione  on  an  obligation ;  as  a  field,  a 
flobis  debetur,  plerumque  cor-^  slave,  or  money :  for,  the  right 
porale  est ;  veluti  fundus,  homo,  to  an  inheritance,  the  right  of 
pecunia :  nam  ipsum  jus  haere-  using  and  enjoying  any  particu- 
ditatis,  et  ipsum  jus  utendi,  frii^  lar  thing,  and  the  right  of  an  ob- 
endi,  et  ipsum  jus  obligationis,  ligation,  are  undoubtedly  incor- 
incorporale  est.  Eodem  numero  poreal.  To  these  may  be  added 
sunt  et  jura  prasdiorum  urbanor-  the  rights,  (or  qualities,)  of  rural 
um  et  rusticorum,  quae  etiam  and  city  estates,  termed  services. 
servitutes  vocantur. 
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TITULUS  TERTIUS. 

DE   SERVITUTIBUS    RUSTICORUM   ET    URBANORUM 

PRiEDIORUM. 

D.  viii.  T.  1.  et  2.    C.  iii.  T.  34. 

DE  SERVITUTIBUS  RUSTICIS. 

RUSTICORUM  praediorum  The  rights  or  services  of  rural 
jura  sunt  haBc:  iter,  actus,  via,  estates  are  these  ;  a  path,  Iter  ]  a. 
aquaeductus.  Iter  est  jus  eundi,  road,  actus;  an  highway,  via; 
ambulandi,  hominis  ;  non  etiara  and  an  aqueduct  or  free  passage 
jumentum  agendi  vel  vehiculum.  for  water.  A  path  is  the  right 
Actus  est,  jus  agendi  jumentum  of  passing  and  repassing  on  foot 
vel  vihiculum.  Itaque,  qui  habet  over  another  man's  ground,  but 
iter,  actum  non  habet:  sed,  qui  not  of  driving  cattle  or  a  carriage 
actum  habet,  et  iter  habet,  eoque  over  it.  A  road  implies  the  lib- 
uti  potest  etiam  sin^  jumento.  erty  of  driving  either  cattle  or 
Via  est  jus  eundi,^et  agendi,  et  carriages  :  hence  he  who  hath  a 
ambulandi :  nam  iter  et  actum,  path,  hath  not  a  road,  but  he, 
via  in  se  continet.  Aquseductus  who  hath  a  road,  hath  mclusive- 
est  jus  aquae  ducendae  per  fun-  ly  a  path ;  for  he  may  use  such 
dum  alienum.  road,  when  he  doth  not  drive 

cattle.  A  highway  imports  the 
rights  of  passing,  driving  cattle, 
&c.  and  includes  in  it  both  a 
path  and  a  road  :  and  an  aque- 
duct imports  the  right  of  leading 
water,  through  the  grounds  of 
another. 

DE  SERVITUTIBUS  URBANIS. 

§   I.   Praediorum    urbanorum  §  1.  The   services  of  city-es- 

servltutes  sunt  hae,  quae  asdificiis  tates  are  such  as  appertain   to 

inhasrent ;  ided  urbanorum  prae-  buildings  :  they  are  so  called  be- 

diorum  dictse  quoniam    sedificia  cause  we  call  all  edifices,  city-es- 

omniaurbanapraediaappellamus,  tates,  although  built  upon  farms 

etsi  in  villa  ajdificata  sunt.    It^m  or   in  villages.    It  is     required 

urbanorum  praediorum  servitutes  by  city-services,  that  neighbors 

sunt  hae ;  ut  vicinus  onera  vicini  should  bear  the  burdens  of  neigh- 

sustineat :  ut  in    panetem   ejus  bors  ;  and  by  such  services,  one 

liceat  vicino  tignum  immittere :  neighbor  may  be    permitted    to 

ut  stillicidium,  vel  flumen,  reci-  place  a  beam  upon  the  wall  of 

piat  quis  in  aedes  suas,  vel  in  ar-  another ;  may  be  compelled  to 
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eajoo,  vel  in**]  cloacam,  vel  non  the  droppings  and  cunents  from 
recipiat :  et  ne  altiiis  quis  tolloit  the  gtitter-pipes  of  anothef  man's 
ades  suas,  ne  luminibus  yicini  house,  upon  his  owi^house,  area, 
ofleiat  or  sewer ;  or  may  be  exempted 

from  receiving  them  i  or  may  be 
restrained  from  raising  hb  house^ 
80  as  to  darken  the  habitation  of 
his  neighbor. 

0E  IfELIi^Id  SEIRVntmBUS  RUSTICIS. 

i  It  Inter  rusticorum  prsdio-       }  2.  Some  rightly  jud^gfe,  that,- 

ram  servitutes  quidam  computari  among  rural  services,  we  ought 

reetd  putant  aquae  hausttim,  peco-  to  reckon  the  right  of  drawmg 

lis  ad  aqiiam  appulsum,  jus  pas-  water,  watering  and  feeding  cat- 

cendi,  caleis  coquend®,  arenas  fo-  tie,  burning  lime,  digging  sand 

dieadae.  ^c.  in  the  ground  of  another. 

QUI  stRvrruTfirf  debere  Vel  acquirere  possunt. 

}  ni.  Ide5  autem  has  servitutes       §  t.  All  these  afe  called  (6e 

pRediorum  appeilantur,  quoniam  services  of  estates  'f  because  they 

sine  praediis  consistere  non  pos-  cannot  be  constituted  without  aft 

sunt.    Nemo  enim  potest  servitu-  estate  to  support  them ;  for  no 

tem^  acquifere  urbani  vel  rustici  man  can  either  owe,  or  acquire, 

pnedii,  nisi  qui  habet  praedium;  a  rural  or  city  service,  if  ho  pos*^ 

Dec  quis<|Qam  debere,  nisi  qui^  sess  neither  house  or  lands, 
praedium  iiabet. 

QUIBUS  MODIS  SERVTTDS  CONSTITUITUR. 

i  IT.  Si  quis^  vel  it  vicino  ali-  §  4  When  it  is  wished  to 
quod  jus  constituere,  pactionibuis  demise  the  right  of  a  service  to 
atque  stipulationibus  id  efficere  another,  k  sfeould  be  done  5y 
debet  Potest  etiam"  quis  testa-  contract  and  stipulation.  A 
mento  haeredem  suum  damnare,  man  may  also  by  testament  pro** 
ne  alti4s  tollat  aedes  sttas,  ne  lum-  hibit  his  heir  from  heightening 
inibus  vicini  officiat ;  vel  ut  patia-  his  house,  lest  he  shotldd  obstroet 
tureum  tignum  in  parietcmsuum  the  view  of  hisneighbor ;  or  may 
immi^re,  stillicidiumve  ad  versus  oblige  him  to  permit  the  rafter  of 
eum  habere  ;  vel  ut  patiatureum  another  man's  house,  to  be  laid 
per  fundum  ire,  agere,  aquamve  upon  his  wall :  or  to  receive  up* 
ex  eo-ducere.  on  his  own  house  the  droppings 

of  another^s ;  or  suflfer  any  pe^* 
son  to  walk,  drive  cattle,  or  draw 
water  in  his  grounds. 

12 
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^  TITULUS  aUARTUS. 

DE  USUFRUCTU. 
i).  vii.  T.  1.    C.  iii.  T.  33. 

DEFINITIO  USUSFRUCTUS. 

USUSFRUCTUS  est  jus  alienis  Usufruct^  is  the  right  of  using 
rebus  utendi,  fruendi.  salva  rerutn  and  enjoying,  without  consuming 
Bubstantia.  Est  autem  jus  in  or  destroying,  things  which  are 
corpore,  quo  sublato,  et  ipsum  the  property  of  another.  It  is  a 
toUi  necesse  est.  right  over  a  corporeal  substance : 

if  the  substance  perish,  the  usvr 
fruct  must  cease. 

QUIBUS  MODIS  CONSTITUITUR. 

h  1.  Ususfructus  k  proprietate  §  1.  The  usvfruct  may  be  in 
separationem  recepit,  idque  pluri-  various  ways  separated  from  the 
bus  modis  accidit :  ut  ecc6,  si  property,  as  when  it  is  bequeath- 
quis  usumfructum  alicui  legave-  ed :  for  naked  property  only  is 
lit:  nam  hasres  nudam  habet  ^then  vested  in  the  heir,  while 
proprietatem,  legratarius  vero  the  legatee  possesses  the  usvfruci; 
usumfructum.  Et  contra,  si  fun*  it  happens  on  the  contrary,  when 
dumlegaveritdeducto  usufructu,  a  testator  hath  bequeathed  his 
legatarius  nudam  habet  proprieta-  lands  without  the  usufruct ;  for 
tem,  heeres  ver6  usumfructum.  then  the  legatee  hath  only  the 
Item  alii  usumfructum,  alii,  de-  bare  property,  while  the  heir  en- 
ducto  eo,  fundiim  legare  potest,  joys  the  profits :  for  the  usufruct 
Sine  testamento  ver6  si  quis  velit  may  be  bequeathed  to  one,  and 
usumfructum  alii  consiituere,  the  lands,  without  the  usufruct^ 
pactionibus  et  stipulationibus  id  to  another.  Yet,  if  any  man 
efDcere  debet.  Ne  tamen  in  uni-  would  constitute  an  tisufruct 
versum  inutiles  essent  proprieta-  otherwise  than  by  testament,  he 
tes,  semper  abscedente  usufructu,  must  do  it  by  pact,  and  stipula- 
placuit  certis  modis  extingui  tion.  But,  lest  the  property  of 
usumfructum,  et  ad  proprietatem  land  should  be  rendered  wholly 
reverti.  unbeneficial  by    deducting    the 

usufrtic4  for  ever,  it  was  thought 
convenient,  that  the  usufruct 
should  by  certain  means  become 
extinguished,  and  revert  to  the 
property. 
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QUIBUS  IN  REBUS  CONSTTrUITUR. 

§  II.  Constituitur  autem  usus-  §  2.  The  usufruct  not  only  of 

fnictus  non  tantilm  in  fundo  et  lands  and  houses  is  ^rantable, 

2Bdibus,  verum  etiam  in  servis,  but  also  of  slaves,  cattle,  and 

et  juinentis,   et  caeteris    rebus;  other  things;  except  those,  which 

exceptis  iis,  quae  ipso  usu  con-  are  consumed  by  use ;    for  the 

sumuntur:    nam  hae  »es  neque  w^w/rwc^ofsuch  things  is  neither 

naturaii  ratione  neque  civili,  i^e-  grantable  by  civil  policy,  or  nat- 

cipiunt   usurnfructum;    quo  in  ural  reason ;    among  these  may 

numero  sunt,  vinum,  oleum,  fru-  be    reckoned  wine,  oil,  cloths, 

mentum,     vestimenta :      quibus  &c.      Money  is  nearly  of  the 

proxima  est,  pecunia  numerata :  same  nature  :    for  by  constant . 

namque  ipso   usu,  assidua  per-  use,  and  the  frequent  change  of 

mutatione,  quodammodo   extin-  owners,  it  in  a  manner  becomes 

guitur.     Sed  utilitatis  caus^  Se-  extinct.    But  the  senate,  through 

natus  censuit,  posse  etiam  earura  a  motive  of  pubUc  utility,  hath 

rerum  usurnfructum  constitui,  ut  ordained,  that  the  usufruct  of 

tamen  eo  uomine  hasredi  utilit^r  these  things  may  be  constituted, 

caveatur  :     itaque,    si    pecaniae  if  sufficient  security  be  given  to 

ususfructus  legatus  sit,  ita  diitur  the  heir :    and  therefore,  if  the 

Jegatario,  ut  ejus  fiat ;    et  legata-  usufruct  o(  vcioney  is  bequeathed, 

rius  satisdet  haeredi  de  tant^i  pe-  the  money  is  so  given  to  the  leg- 

cunia  restitueiida  si  morietur,  aut  atee,  as  to  make  it  instantly  his 

capote  rainuetur.     (Jaeierae  quu-  own  :    but  then  the  legatee,  lest 

que  res  ita  traduntur  les^aturio,  he  should  die,  or  suffer  diminu- 

utejusfiant:    sed  aBs(iinatis  his  tion,  is  obligred  to  give  securi- 

satisdatur,  ut,  jA  moriatur  aut  ca-  ty  to  the  heir  for  the  repayment 

pite  minuatur,  tanta  pecunia  res-  of  a  like  sum.    Other  things  also, 

timatur,  quanti  hse  fuerint  assti-  are  so  delivered  to  the  legatee  as 

matae.     Ero^o  Senatus  non  fecit  to  become  his  property ;    but  in 

quidem  earum  rerum  usumfruc-  this  case,  after  valuation,  security 

turn,  (nee  enim  poterat,)  sed  per  must  be  given  to  the  heir  for  the 

cautionera    quasi    usurnfructum  payment  of  that  amount,  either 

constituit.  at  the  death  of  the  legatee,  or  if 

he  should  suffer  diminution.  It 
is  not  therefore  to  be  understood, 
that  the  senate  hath  created  strict 
usufr^vct  of  these  things,  which 
is  impossible  ;  but  a  quasi-u^sU" 
fruct  by  means  of  a  security. 


QUIBUS  MODIS  FINITUR. 


i  ni.  Fiuitur  autem  ususfruc-       §  3.  The  usufruct  determines 
tas  roorte  usufructuarii,  et  duabus    by  the  death  of  the  usufructuary  j 
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capitis  dirolDUtionibus,  maxima  and  by  two  of  the  three  namely, 
et  medi&,  and  non  utendo  per  the  greatest  and  the  middle  di- 
modum  et  tempus :  quae  omnia  minution,  (or  chan^  of  state) ; 
nostra  statuit  constitutio.  Item  and  also  by  not  bemg  used,  ac- 
finitur  ususfructus,  si  domino  cording  to  the  manner,  and  dur-< 
propijetaiis  ab  usufructuario  ce-  ing  the  time  prescribed :  all 
datur,  (nam  cedendo  eztraneo  which  is  set  forth  in  oar  consti- 
nihil  agitur,)  vel  ex  contrario,  si  tution.  The  usufruct  also  de- 
usufnictuarms  proprietatem  rei  termines,  if  the  usufructuary  sur- 
acquisiverit :  quae  res  consolida-  render  it  to  the  lord  of  the  prop* 
tio  apppllatijF.  Eo  ampliiis  con-  erty  ;  for  a  cession  to  a  stran- 
fitat,  SI  flsdes  incendio  comsumpte  ^r  is  of  no  avail ;  or  if  the  usu^ 
fuerint,  vel  etiam  terrs  motu,  vel  fnictuary  hath  acquired  the  prop- 
vitio  suo  corruerint,  extingui  erty,  which  is  called  consolida- 
fi8an)fructum ;  et  ne  areis  qui-  tion.  And  it  is  certain,  if  a  house 
dem  usapafructum  deberi.  hath  been  consumed  by  fire,  or 

thrown  down  by  an  earthquake, 
or  fallen  through  decay,  that  the 
usufruct  of  such  house  is  wholly 
destroyed ;  and  that  no  usufruct 
of  the  area,  or  ground  of  it,  en-* 
ures  to  the  usufructuary. 


fii  FiNiTUB  srr. 

}  IT.  Cum  autem  flnitus  fiierit  }  4.  When  the  whole  usufruct 

totus  ususfructus,  revertiturscili-  of  a  thing  is  determined^  it  then 

cet  ad  proprietatem ;   et,  ex  eo  reverts  to  the  property ;    and, 

ten^pore,  nuds  proprietatis  dom-  from  that  time,  the  owner  of  the 

inus  incipit  plen<^m  ip  re  habere  nude  property  begins  to  have 

potestAtem.  full  power  over  it. 
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TITULUS  aUINTUS. 
DE  USU  ET  HABITATIONE. 

D.  vii.  T.  8.    C.  iii.  T.  33. 

COMMUNIA  DE  U8UFRUCTU  ET  USU. 

ISDEM    illis    modis,    quibus       The  usufruct^  and  the  naked 

usiisfructus  constituitur,  etiatn  nu-  use  of  a  thing,  are  constituted, 

dus  usus  constitui  solet :  iisdem  and    determined    by    the    same 

iliis  modis  finitnr,  quibus  et  usus-  means, 
fructas  desinit. 

QUID  IPTTERSIT  INTER  USUMFRUCTUM  ET  USUM  FUNDI 

\  L    Minus  autem  juris  est,  in  $1.    Less  right  appertains  to 

USQ,  quam  in  usufructu  :  nam  is,  the  use  of  a  thing,  than  the  usU" 

qui  fofidi  nudum  habet  usum,  ni-  fruct;  for  he,  who  has  but  the 

iiil    ulterius  habere   intelligitur,  use    of  lands,  is  understood  to 

quam  ut  oieribus,  pomis,  floribus,  have  nothing  more  than  the  liber- 

KBno,    stramentis,  et   lignis,  ad  ty  of  using  so  much  of  the  herbs, 

Qsum  quotidianum  utatur :  inque  fruit,  flowers,  hay,    straw,    and 

eo  fundo  hacteni^s  ei  morari  licet,  wood,  as  may  be  sufficient  for  his 

at  neque  domino  fundi  molestus  daily  supply :  and  he  is  permitted 

sit,  neque  iis,  per  quos  opera  rus-  to  be  commorant  upon  the  land, 

tica  fiunt,  impedimento  :  nee  ulli  on  condition  that  he  neither  be^ 

alii  jus,  quod  habet,  aut  locare,  comes  troublesome  to  the  owner 

ant  vendere,  ant  gratis  concedere,  nor  impedes  the  labors  of  the  hus- 

potest;   cum  is,   qui  usumfruc-  bandmen.    Neither  can  he  let, 

turn  habet,  possit  hasc  omnia  fa-  sell,  or  give  his  right  to  another,. 

cere.  which  an  usufructuary  may. 


jEswyi  usus. 


h  n.  Item  is,  qui  sedium  usnm 
habet,  hactends,  jus  habere  intel- 
ligitur, ut  ipse  tantum  inhabitet ; 
nee  hoc  jus  ad  alium  transferre 
potest :  et  vix  receptum  esse  vid- 
etnr,  at  hospitem  ei  recipere  li- 
ceat;  sed  cum  uxore  liberisque 
sois,  item  libertis,  nee  non  per- 
flonis  aliis  Uberis,  quibus  non  mi- 
noa,  quam  servis  utitur,  habitan- 
di  jus  habeat.    Et  convenienter, 


i  2.    He,  who  hath  but  the  use 
of  an  house,  is  understood  to  hare 
other    right    than   that   of 


no 


personal  habitation  :  for  he  can-* 
not  transfer  this  right ;  and  it  is 
hardly  thought  allowable  to  re- 
ceive a  guest  or  a  lodger.  But 
he  may  inhabit  the  house  with 
his  wife,  children,  freed-men,  and 
such  other  free  persons  as  are 
servants.    And,  agreeably  to  this^ 
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si  ad  mulierem  usus  ssdium  perti-  if  the  use  of  a  house  appertains 
neat,  cum  marito  ei  habitare  li-  to  a  woman,  she  may  live  in  it 
ceat.  with  her  husband,  and  her  depen- 

dants. 


DE  SERVI  VEL  JUMENTI  USU. 

§  III.    Item   is,  ad  quem  servi  §  3.     He  also,  who  hath  the 

usus  pertinet,  ipse  tantum  opera  use  of  a  slave,  can  benefit  only 

atque  ministerio  ejus  uti  potest :  by  the  labor  and  service  of  such 

ad  alium  verb  nullo  modo  jus  slave :  for  it  is  not  in  the  power 

suum  transferre  ei  concessum  est.  of  the  usuary  to  transfer  his  right. 

Idem  scilicet  juris  est  in  juraento.  The  same  law  prevails  in  regard 

to  beasts  of  burden. 


DE  PECORUM  USU. 

§  IV.  Sed  et,  si  pecorum  vel        §  4.  If  the  use  of  cattle  be  dc- 

oviura  usus   legfatus  sit,   neque  vised,  as  of  sheep ;   yet  the  usua- 

lacte,  nequeagnisjnequelan^,  ute-  ry  can  neither  use  the  milk,  the 

tur  usuarius :  quia  ca  in  friictu  lambs,  or  the  wool ;  for  these  be- 

sunt.      Plan^   ad  stercorandum  long  to  the  usufruct.      But  ^e 

agrum  suum  pecoribus  uti  potest,  may    undoubtedly    employ    the 

sheep,  in  soiling  his  lands. 

DE  HABITAT  lONE. 

§  V.  Sed,  si  cui  habitatio  lega-        §  5.     An    habitation,   whether 

ta,  sive  aliquo  modo  conslituta  sit,  given  by  testament,  or  constituted 

neque  usus  videtur,  neque  usus-  by  otiier  means,  seems  neither  an 

fructus  sed  quasi  proprium  ali-  ?/5cnor  an  ?/5i//r?/c/,  but  rather  a 

quod  jus  :  quanquam  habitation-  particular  rvj;lit.    And,  for  pub-  . 

em  habentibus,    propter    rerum  lie  utility  ijid  in  conformity  to 

utilitatem,    secundum     Marcelli  the    opinion    of  Marcellus,   we 

sententiam,  nostra  decisione  pro-  have  decided,  that  he,  who  hath 

mulgat^  permisimus  non  solum  an  habitation,  may  not  only  live ' 

in  ea  degere,  sed  etiam  aliis  lo-  in  it,  but  let  it  to  another, 
care. 


TRANSmo. 


i  VL  HflBc  de  servitutibus.  et 
usufructu,  et  usu,  et  habitatione, 
dixisse  sufficiat.  De  hareditati- 
bus  autem  et  obligationibus  suis 
locis  proponemus.  Exposuimus 
summatim,  quibus  modis  jure 
gentium  res  acquiruntur:  modb 


§  6.  What  hath  been  said,  may 
sufiice  concerning  real  services, 
usufructs,  uses  and  habitations. 
We  shall  treat  of  inheritances 
and  obligations,  in  their  proper 
places.  Having  already  briefly 
explained  how  things  are  acquir- 
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videamus,  quibus  modis  legitimo    ed  by  the  law  of  nations ;   let  us 
€lcivilijure  acquiruntur.  now  examine,  how  they  are  ac- 

quired by  the  civil  law. 


TITULUS  SEXTUS. 

DE  USUCAPIONffiUS  ET  LONGl  TEMPORIS  PRE- 

SCRIPTIONIBUS. 
S.  xli.  T.  3.  0.  vii,  T.  31,  et  33. 

PR^CIPUA  USUCAPIONIS  REQUISITA.    1.  BONA  FIDES.    2.  POS- 
SESSIO  PER  TEMPUS  DEFINITUM  CONTINUATA 

a  JUSTUS  TITULUS. 

JURE   civili  constitutum  fu-       By  the  civil  law,  whoever  had 
cral,  ut,  qui  bona  fide  ab  eo,  qui    fairly  obtained  a  thing  from  one 
dominus  non  erat,  cirni  crederet    whom  he  supposed  the  true  own- 
eum  dominum  esse,  rem  emerit,    er,  (although  in  reality  he  was 
vel  ex  donatione,  aliave  quavis    not)  and,  if  a  moveable,  had  pos- 
jitsta  causa  acceperit,  is  earn  rem,    sessed  it  bona  fide  for  one  year, 
si  mobilis  erat,  anno  ubique  uno,    either  in  Italy  or  the  provinces  ; 
si  immobilis,  biennio  tanlum  in    or,  if  immoveable,  for  two  years 
Italico  solo,  usucaperet :    ne  re-    within  the  limits  oi  Italy ^  should 
rum  dominia  in   incerto  essent.    prescribe  to  such  thing  by  use : 
Et,cum  hoc  placitum  erat  putan-    and  this  was  held  to  be  law,  lest 
tibos  antiquioribus,  dominissuffi-    the    dominion    or    property     of 
cere  ad  inquirendas  res  suas  proe-    things,  should  be  uncertain.    But 
fata  tempora,  nobis  melior  senten-    although  it  was  thought  by  an- 
tia  resedit,  ne    domini  maturius    cicnt  legislators,  that  these  periods 
suis  rebus  defraudentur,    neque    were  suiBciently  long  to  enable 
certc  loco  beneficium  hoc  conclu-    every  owner  to  search  after  his 
datur :  et  ide6  constitutionem  su-    property,  yet  a  better  opinion  hath 
per  hoc  promulgavimus,  qua  cau-    occurred  to  us,  that  the  true  own- 
tum  est,  ut  res  quidem  mobiles    ers  be  not  defrauded,  or  too  hasti- 
per  triennium;    immobiles  vero    ly  excluded,  by  the  circumscrip- 
per  longi  temporis  possessionem    tion  of  time  and  place,  from  re- 
lid  est,  inter  prsesentes  decennio,    covering  their  just  due  :  we  have 
inter  absentes  viginti  annis)  usu-    therefore    provided,    that  things 
capiantur.      Et  his  modis,  non    moveable  may  be  prescribed  to 
soiftra  in  Italia,  sed  etiam  in  om-    after    the    expiration    of   three 
ni  terr^,  quce  nostro  imperio  gu-    years,  and  that  a  possession,  dur- 
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bernatur,  donaiaia  return,  justa  ing  a  long  tract  of  time,  wfl/ alsa 
causi  possessioais  prsBcedente^  found  a  prescription  to  things 
acquiraatur.  immoveable:  that  is  to  say,   ten 

years^  if  the  parties  are  present, 
(i.  e.  in  the  province,)  and  tv^en- 
ty  years  if  either  of  them  be  ab- 
sent Property  may  thus  be  ac- 
quired ;  not  only  in  Italy^  but 
throughout  our  dominions,  if  the 
possession  was  honestly  obtained 
at  first. 


DE  HIS,  OlMM  sunt  extra  COMMERCIUM. 

h  I.  Sed  aliquand6,    etiamsi  §  1.  But  in  some  cases,  at- 

inaxim^  qiiis  bon^  fide  rem  pos-  though  tiiere  hath  been  posses- 

^ederit,  non  tamen  illi  usucapio  sion  incontestably  frtma  T^cfe,  yet 

ullo  tempore  procedit :  veluti  si  no  length  of  time  will  be  suf- 

quis  iiberum  hominem,  vel  rem  ficient  to  found  a  prescription ; 

ciacram,  vel  religiosam,  ^el  ser-  as  when  a  man  holds  a  free  per- 

vum  fugitivum,  possideat.  son,  a  thing  sacred  or  religious, 

or  a  fugitive  slave. 

DE  REBUS  PURlTIVIS,  ET  VI  P0S5ESSIS. 

$  II.  Purtivffi  quoque  res,  et        §  3.  No  prescription  lies  for 
quaB  vi  possess®  sunt,  nee,  si  proe-    thinofs  chat  have  been  stolen  ;  or 
dicto  longo    tempore  bona  fide    seized  by  violence ;  although  they 
possesssfuerint,usucapi  possunt:    have  been  possessed  bona  fide^ 
nam  furtivarum  rerum,  lex  duo-    during  the  length  of  time  re- 
decim  tabularum,  et  lex  Atilia,    quired  by  our  constitution ;  for 
inhibent  usucapionem;  vi  pos-    prescription  to  things  stolen  is 
sessarum    lex    Julia  et  Plautia.    prohibited  by  a' law  of  the  twelve 
duod  autem  dictum  est,  furtiv-    tables,  and  by  the  law  AtUia  ; 
arum  et  vi  possessarum  rerum    and  the  laws  Jalia  and  Plautia 
usucapionem  per  leges  prohibit-    forbid  a  prescription   to  things 
am  esse,  non  e6  pertinet,  ut  ne    sei^d  by  violence.    And  it  is 
ipse  fur,  quive  p  »r  vim  possidet,    not  to  be  inferred  from  these  laws, 
iisucapere  possit,(nam  his    ali^    that  a  thief,  or  disseizor  only,  is 
ratione  usucapio  non  competit;    prohibited  from  taking  by  pres- 
quia  scilicet  mal§.  fide  possident,)    cription ;  (for  such  are  also  pro- 
sed ne  ullus  alius,  quamvis  ab    hibited  because  they  are  fraudu- 
eis  bon^  fide  emerit,  vel  ex  ali^    lent  possessors ;)  but  all  others 
causa  acceperit,  usucapiendi  jus    likewise ;    although    they    shall 
habeat.    Unde  in  rebus  mobilibus    have  purchased  such  things  bona 
non  facile  procedit,  ut  bons  fidei  Jide^  or  otherwise  fairly  received 
possessoribus  usucapio  competat.    them :    hence  things    moveable 
Nam,    qui  sciens  alienam  rem    can  not  easily  be  prescribed  to, 
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Tendiderit,  yel  ex  ali&  causa  tra-  even  by  honest  possessors :  for 
diderit,  furtnni  ejus  cotnmittit.  whoever  hath  knowingly  sold  or 
Sed  camen  id  aliquarid5  aliter  se  transferred  the  goods  of  another 
habet  Nam,  si  hasres  rem  de-  upon  whatever  consideration,  is 
fancto  commodatam,  aut  locatam,  guilty  of  theft.  But  this  rule 
Tel  apud  eum  depositam,  existi'  admits  of  some  cases  wherein  a 
mans  hsereditariam  esse,  bon&  moveable  may  be  prescribed  to : 
fide  accipienti  vendiderit,  aut  do-  thus  if  an  heir,  supposing  a  par- 
naverit,  aut  dotis  nomine  dederit,  ticular  thing  to  be  hereditary, 
quin  is,  qui  acceperit,  usucapere  which  in  reality  had  only  been 
possit,  dubium  non  est :  quippg  lent,  let  to,  or  deposited  with  ^he 
cumea  res  in  furti  vitium  non  deceased,  shall  have  sold,  be* 
ceciderit ;  cum  utique  hasres,  qui  stowed,  or  given  it  as  a  portion, 
boniL  fide  tanquam  suam  aliena-^  the  bona  fide  receiver  may  no 
verity  furtum  non  commiftat.  doubt  prescribe  j  for  this  can  nev- 
Item,  si  is,  ad  quemancillasusus-*  er  be  reputed  stolen^  inasmtich 
iructus  pertinet,  partum  suum  es-  as  the  heir,  whe  aliened  it,  believ- 
se  credens  vendiderit,  aut  si  do-  ing  it  his  own,  committed  no 
naverit,  furtum  non  committit.  theft.  So  if  he,  who  hath  the 
Furtum  enim,  sine  effectu  furan-  usufruct  of  a  female^  slave,  sell  or 
di,  non  committitur.  Aliis  quo«  give  away  her  child  believing  it 
que  modis  accidere  potest,  ut  to  be  his  property,  he  does  not 
quis,  sine  vitio  furti,  rem  alienam  commit  theft ;  for  theft  implies 
ad  aliquem  transferat,  et  efiiciat,  an  intention  to  commit  it.  It 
ut  k  possessore  usucapiatur.  may  also  happen,  by  various 
Quod  autem  ad  eas  res,  quae  solo  means,  that  one  man  may  tran&* 
continentur,  expedit,  jus  ita  pro^  fer  the  property  of  another  with- 
cedit,  ut  si  quis  loci  vacantis  pos-  out  theft,  and  give  a  right  of 
sessionera,  propter  absentiam  aut  prescription  to  the  possessor.  As 
negligentiam  domini,  aut  quia  si-  to  things  immoveable  the  law  or- 
ne  successore  decesserit,  sine  vi  dains,  that,  if  any  man  should 
nanciscatur,  quamvis  ipse  malS,  take  possession  of  an  estate  with- 
fide  possideat,  (quia  intelligit,  se  out  force,  by  reason  either  of  the 
alienum  fundum  occVipasse)  ta-  absence,  or  negligence  of  the  own-* 
men,  si  alii  bond,  fide  accipienti  er,  or  because  he  died  without 
tradident,  potent  ei  longa  posses-  heirs,  and  (although  he  hath  thus 
sione  res  acquiri;  quia  neque  possessed  the  land  dishonestly) 
furtivum,  neque  vi  possessum,  ac-  shall  have  made  livery  of  it  to 
ceperit.  Abolita  est  enim  quo-  another,  who  took  it  bona  fide^ 
mndam  veterum  sententia  existi-  the  land  by  long  possession  may 
mantium,  etiam  fundi  locive  fur-  be  acquired  by  such  taker^  who 
tarn  fieri.  Et  eorum  utilitati,  took  neither  a  thing  stolen,  or 
qai  res  soli  possident,  principali-  seized,  by  violence:  for  the  opin- 
bos  constitationibus  prospicitur,   ion  of  those  ancient  lawyers,  who 
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Be  cui  longa  et  iadubitata  posses-   held,  that  lands  and  things  im- 
810  debeat  auferrL  moveable,  might  be  stolen,  is  now 

abolished :  and  it  is  provided  by 
the  imperial  constitutions,  in  fa- 
vor of  those  who  possess  immove- 
able property,  that  a  long  and 
undoubted  possession  ought  not 
to  be  taken  away. 

DE  VmO  PURGATO. 

i  in.  Aliquand5  etiam  furtiva,       i  3.  A  prescription  may  some- 

vel  vi  possessa,  res  usucapi  po-  times  be  founded  even  to  things, 

test;  veluti  si  in  domini  potesta-  stolen,  or  possessed  by  violence  ; 

tern  reversa  fuerit :   tunc  enim,  as, when  they  fall  again  into  the 

vicio  rei  puigato,  procedit  ejus  power  of  the  true  owner ;  for  the 

usacapio.  taint  of  title  being  removed,  pre- 
scription takes  place. 

DE   RE  FISCAU  ET  BONIS  VACANTIBUa 

i  IV.  Res  fisci  nostri  usucapi  §  4.  Things,  which  appertain 
non  potest  :  sed  Papinianus  to  our  treasury,  cannot  be  ac- 
scripsit,  bonis  vacantibus  fisco  quired  by  prescription.  But,  it 
nondum  nimtiatis,  bonse  fidei  is  held  by  Papinian^  that  a  bona 
emptorem  traditam  sibi  rem  ex  fde  purchaser  of  escheats  not  yet 
his  bonis  usucapere  posse ;  et  ita  certified,  may  prescribe  for  them 
Divus  Pius,  et  Divi  Severus  et  after  delivery.  The  emperors  Pi- 
Antoninus  rescripserunt  us  Severus  and  Antoninus  have 

issued  their  rescripts,  conforma- 
ble to  this  opinion. 


REGULA  GENERALIS. 

h  T.  Novissimfe  sciendum  est,       i  5.  It  is  lastly  to  be  observed, 

rem  talem  esse  debere,  ut  in  se  that  no  taint  of  dishonesty  must 

non  habeat  vitium,  ut  k  bon®  fi-  attach  to  the  article,  in  order  to 

dei  emptore  usucapi  possit,  vel  enable  a  bona  fide  purchaser  or 

qui  ez  ali&  justft  caus&possidet.  possessor  to  prescribe  for  it^ 


DE  ERRORE  FALS^  CAUSiE. 

\  YI.  Error  autem  falsse  causae       §  6.  A  mistake  of  the  cause  of 

usucapionem  non  parit ;  veluti  si  possession  shall  not  give  rise  to 

quis^  cum  non  emerit,  emisse  se  prescription :  as  when  the  posses- 

•zistimanSi  possideat ;  vel,  cum  sor  imagines,  he  hath  purchasedi 
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ei  donalum  non  fuerit,  quasi  ex   when  he  hath  not  purchased ;  or 
donato  possideat  that  the  thing  was  a  gift,  when  it 

was  not  given. 

DE  ACCESSIONE  POSSESSIONIS. 

i  YII.  Diutina  possessio,  quae  §  7.  A  long  possession,  bene- 
prodesse  ccBperat  defuncto,  et  ficially  commenced  in  the  life 
hcredi  et  bonorum  possessori  time  of  the  deceased,  is  con tinu- 
Gontinuatur,  licet  ipse  sciat,  prce-  ed  in  favor  of  the  heir  or  suc- 
diumalienumesse.  Qu^siille  cessor,  although  he  may  know 
initium  justum  non  habuit,  hse-  that  the  estate  is  the  property  of 
redi  et  bonorum  possessori,  lic^t  another ;  but,  if  the  possession 
i^oranti,  possessio  non  prodest  commenced  unjustly,  it  will 
Quod  nostra  constitutio  similiter  avail  neither  the  heir,  nor  the 
et  in  usucapionibus  observari  possessor,  although  ignorant  of 
constitult,  ut  tempera  continuen-  any  fraud.  It  is  m  like  manner 
tur.  enacted  by  our  constitution,  that 

the  time  of  usucaption  shall  be 
continued.  (That  is  from  the 
deceased  to  his  successor  in 
things  moveable. ) 

i  Vin.  Inter  venditorem  quo-  §  8.  The  emperor  Sevenis  and 

que  et  emptorem  conjungi  tern-  Antoninus    have  enacted,  that, 

pora,  divi  Severus  et  Antoninus  the  possession  of  the  seller  shall 

rescripserunt.  enure  to  the  buyer. 


DE  HIS,  QUI  A  FISCO,  AUT  MP.   AUGUSTiEVE  DOMO, 

ALIQUID  ACCEPERUNT. 

i  IX.  Edicto  divi  Marci  cav-  §  9.  It  is  provided  by  an  edict 

etar,  eum,  qui  &  fisco  rem  alien-  of  the  emperor,    Marcus,  that^ 

am    emit,  si    post  venditionem  the  purchaser  of  any  thing  from 

Juinquennium  pr«terierit,  posse  the  treasury,  after  five  years  pos- 
ominumreiezceptione  repel  lere.  session  subsequent  to  the  sale^ 
Constitutia  autem  divsmemor-  may  repel  the  former  owner 
i»  Zenonis  ben^  prospexit  iis,  by  an  exception  of  prescrip- 
qui  k  fisco  per  venditionem,  tion.  But  the  emperor  ZenOy 
aut  donationem,  vel  alium  titu-  of  sacred  memory^  hath  well 
lum  accipiunt  aliqiiid ;  ut  ipsi  provided  by  his  constitution, 
quidem  securi  statim  fiant,  et  vie-  that  all  those,  who  by  sale,  do- 
tores  existant,  sive  experiantur,  nation,  or  any  other  title,  have 
sive  eonveniantur :  adversds  au-  received  things  from  the  public 
tern  sacratissimum  nrarium  us-  treasury,  may  instantly  be  secur- 
qae  ad  quadriennium  liceat  iis  ed  in  their  possession,  and  made 
imeoderei  qui  pro  dominio  vel  certain  of  success,  whether  they 
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hypothecfk  eanim  zerum,  qua  al-  be  plaintiff  or  defendants :  and 
ieDat8BSiint,putaverint,sibiquas-  those,  who  claim  either  as  pro- 
dam  competere  actiones.  Nos-  prietors  or  mortgagees  of  the 
tra  autem  divina  constitutio,  things  aliened,  may  brin^  suit 
quam  nupfer  promulgavimus,  eti-  against  the  treasury,  at  any  time 
am  de  iis,  qui  t  nostr&  vel  vener-  within  four  years.  Our  own 
abiiis  August®  domo  aliquid  ac-  sacred  ordinance,  lately  promul- 
ceperint,  hsBC  statuit,  quae  in  fis-  ged  in  favor  of  those  who  re- 
caHbus  alienationibus  prasfatae  ceive  any  thing,  from  the  private 
Zenonianas  constitutionis  con-  possessions  either  of  our-self,  or 
Uoeotor,  of  thcjBmpress,  adopts  the  regu- 

lations,   contained  in  the  above 
mentioned    constitution  of  the 
emperor  Zeno^  concerning  fiscal 
^  alienations. 


^»"^"«^F 


r     TITULUS  SEPTIMUS. 


DE  DONATIONIBUS. 


D.  xxxix.  T,  6.  et  6.    C.  viii.    T.  64  Nov.  162. 

DE  DOPtAHONR 

EST  et  aliud  genus  acquisit-  Donation,  or  gift,  is  another 
ionis,  donatio.  Donationum  au-  mode  of  acquiring  property  ;  it 
tem  duo  sunt  genera ;  mortis  is  of  two  kinds ;  on  account  of 
causA,  et  non  mortis  caus&.  death  ;  and  not  on  account   of 

death. 

DE  MORTIS  CAUSA  DONAHONE. 

i  1.  Mortis  causa  don&tia  est,  §  1.  A  donation  mortis  cmusa^ 
quffi  propter  mortis  fit  suspicion-  is  made  under  apprehension  of 
em  ;  cum  quis  ita  donat,  ut,  si  death :  as  when  any  thin^  is 
quid  humanittis  ei  contigisset,  given  upon  condition,  that,  if  the 
haberet  is,  qui  accipit :  sin  au-  donor  dies,  the  donee  shall  pos- 
tern supervixisset  is,  qui  donavit,  sess  it  absolutely ;  or  return  it,  if 
reciperet :  vel  si  eum  donationis  the  donor  should  survive ;  or 
pcanituisset,  aut  prior  decesserit  should  repent,  of  having  made 
IS,  cui  donatum  sit  Has  mortis  the  gif( ;  or,  if  the  donee  should 
causa  donationes,  ad  exemplum  die  bsfore  the  donor.  Donations 
legatonim  redacted  sunt  per  om-  mortis  causa^  are  now  reduced, 
pia :  nam,  cum  prudentibus  am-  as  &r  as  possible,  to  the  simili- 
biguumfueratyUtrumdonatiMiisy  tude  of  legacies:  for,  when  it 
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&u  legati    instar    earn    obiinere   was  much  Vibiabfed  by  our  law- 
oporteret,    (et  utriusque    causae   yers,  whether "ir'dqhation  mortis 
quaedamhabebat  insignia,)  et  alii    catisa  ought  tobeFopnled  as  a 
ad  aliad  genus  earn  retrahebant,  a    gift,  or  as  a  legacyjifrasrauch  as, 
nobis  constitutum  est,  ut  per  ora-    in  some  thing^s,  it  part^keS  of  the 
nia  fsrb  legatis  connumeretur,  et   nature  of  both,  we  then  otdiiiied, 
wcprocedatquemadmodiimnostra   that  it  should  be  consi(f6re(f.*ln 
ooDstitatio  earn  formavit.    Et  in    almost  all  respects  as  a  legtii^fy^ 
sammk  mortis  causft  donatio  -est,    and  be  made  as  our  constitution*'' 
cum  magis  se  quis  velit  habere,    directs.     In  short,  a  donation,'"--^ 
quameum,  cui  donat;  magisque    mortis  causa^  is  then  said  to  be     'y 
eum  cui  donat,  quam  haeredem   made,  when  a  man  so  gives,  as 
mum.     Sic  et  apud  Homerum    to  demonstrate,   that  he  would 
Temelachus  donat  Pirsso.  rather  possess  the  thing    given 

himself,  than  that  the  donee 
should  possess  it ;  and  yet,  that 
the  donee  should  possess  it,  rath- 
er than  his  own  heir. 

The  donation  which  Telem,achtis  makes  to  Pircms  in  Horner^  is  of 
this  species. 

He  (when  PircBus  ask'd  for  slaves,  to  bring 

The  gifts  and  treasures  of  the  Spartan  king) 

Thus  thoughtful  answer'd : — those  we  shall  not  move, 

Dark  and  unconscious  of  the  will  of  Jove, 

We  know  not  yet  the  full  event  of  all : 

Stabb'd  in  his  palace,  if  your  prince  must  fall, 

Us,  and  our  house,  if  treason  must  o'erthrow. 

Better  a  friend  possess  them,  than  a  foe. 

But  on  my  foes  should  vengeance  heav'n  decree. 

Riches  are  welcome  then,  not  else,  to  me ; 

Till  then,  retain  the  gifts.— 

Pope's  Odyss,  lib.  17. 


DE  SIMPLICE  INTER  VIVOS  DONATIONE. 

i  II.  AlisB  autem  donationes,  §  2.  Donations,  made  without 
SQQt,  qu8B  sine  ull&  mortis  cogita-  apprehension  of  death,  called  do- 
done  fiunt,  quas  inter  vivos  ap-  nations  inter  vivos,  admit  of  no 
pellamus,  quae  nonomniocompa-  comparison  with  legacies:  for, 
rantnr  legatis:  quae,  si  fuerint  when  once  perfected,  they  can- 
perfected,  temerfe  revocari  non  not  be  rashly  revoked :  they  are 
possunt  Perficiuntur  autem,  esteemed  perfect,  when  the  donor 
cam  donator  suam  voluntatem  hath  manifested  his  will  either 
sciiptis  aut  sine  scriptis  manifes-  in  writing  or  otherwise.  And  it 
taverit    Et,  ad  exemplum  ven-  is  appointed  by  our  constitution,^ 
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ditionis,   nostra*.  ttHJ^stitatio   eas  that  a  donation  inter  vivos  shall, 

etiam  in  se  mbet^  necessitatem  like  a  sale  necessarily  enforce  a 

traditionis  v^lAit,  lit,  etiamsi  non  delivery;   for  when  thin^  are 

tradantuj/^h^tbiant  plenissimum  ^iven,  they  become  fully  vested 

«t  perfeefcun  robur,  et  traditionis  m  the  donee,  and  it  is  incumbent 

Tiece^ita^*  incumbat    donatori.  upon  the  donor  to  deliver  them  : 

"Et^auiftTeiTb  principum    dispo-  and,  although  it  is  enacted  by 

^;s(ui&o&s  insinuari  eas  actis  inter-  our  predecessors,  that  donations, 
'•Veihentibus  volebant,  si  majores  *  to  the  value  of  two  hundred  soli- 

;*itierant  ducentorum    solidorum,  di  shall  be  formally  registered, 

constitutio  nostra  eam  quantita-  our  ordinance  enlarges  this  sum 

tern  usque  ad  quingentos  solidos  to  five  hundred  solidi,  and  per- 

ampliavit,  quam  stare  etiam  sine  mits  donations  of  less  value  to  be 

insinuatione  «tatuit :  sed  et  quas-  binding  without  insinuation  or 

dam  donationis  invenit,  quae  pen-  inroUment ;  and  it  notices  some 

itus  insinuationem  fieri  minime  donations,  which  are  of  full  force 

desiderant,  sed  in  se  plenissimam  without  inrollment.    We  have  al- 

habent  firmitatem.    Alia  insuper  so,  for  the  enlargement  of  dona- 

n?  ulta  ad  uberiorem  exitum  do-  tions,  enacted  many  other  rules, 

llatlonu^^invenimus,  quae  omnia  which  may  be  collected  from  our 

«x  nostris  constitutionibus,  quas  constitutions,  on  this  subject.    It 

t?uper  his  exposuimus,  colligenda  nevertheless  must  be  observed, 

sunt.    Sciendum  est  tamen,  quod,  that,  a  donation,  validly  made 

etsi  plenissimse  sint  donationes,  si  may  be  revoked  on  account  of  in- 

tamen  ingrati  existant  homines,  gratitude  in  the  donee  in  some 

in  quos  beneficium  collatum  est,  particular  cases :  and  this,  lest  a 

donatoribus  per  nostram  constitu-  man  should,  in  any  of  the  instan- 

tionem  licentiam  priestitimus  cer-  ces  enumerated  in  our  constiru- 

tis  ex  causis  eas  revocare ;  ne  illi,  tion,  suffer  injury  or  damage  from 

^ui  suas  res  in  alios  contulerint,  those  upon  whom  he  hath  be- 

ab  bis  quandam  patiantur  injuri-  stowed  his  property, 
am  vel  jacturam,  secundikm  enu- 
meratos  in  constitutione  nostra 
modos. 


DE  DONATIONE  ANTE  NUPTIAS  VEL  PROPTER  NUP  TL 

i  III.  Est  et  aliud  genus  inter  §  3.  There  is  another  kind  of 

vivos  donationis,  quod  veteribus  donations  inter  vivos,  introduced 

quidem  prudentibus  penitus  erat  by  later  Emperors,  and  wholly 

incognitum ;  postea  autem  k  ju-  unknown  to  the  ancient  lawyers, 

nioribus  Divis  Principibus  intro-  termed  donation  before  marriage, 

ductam  est,  quod  ante  nuptias  vo-  containing  the   tacit    condition, 

cabatur,  et  tacitum  in  se  conditio-  that  it  should  take  effect,  when 

nem  jiabebat,  ut  tunc  ratum  es-  the  marriage    was    performed  ; 
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set,  cum  roatrimonium  esset  inse-  these  donations  were  properljr 
cutum ;  id^oque  ante  nuptias  vo-  called  ante  nuptiaSf  because  they 
cabatur,  quod  ante  matrimonium  could  never  be  constituted  after 
efficiebatur;  et  nunquam  post  the  celebration  of  matrimony^ 
nuptias  celebratas  talis  donatio  But,  inasmuch  as  it  was  permitted 
procedebat.  Sed  primus  quidem  by  the  ancient  law,  that  portions 
Dinis  Justinus  pater  noster,  cum  might  be  au^meuted  after  mar- 
sugeri  dotes  et  post  nuptias  fuerat  riage,  the  emperor  Justin^  our  fa- 
permissum,  si  quid  tale  eveniret,  ther,  hath  enacted  by  his  constitu- 
^  ante  nuptias  augeri  donatio-  tion,  that  donations  called  ante 
nem,  et  constante  matrimonio,  ntz/^/ia^  might  also  be  augmented 
sua  constitutione  permisit:  sed  at  any  time  during  matrimony: 
tamen  nomen  inconveniens  rema-  but  as  it  was  improper,  that  a 
nebat,  cum  ante  nuptias  quidem  donation  should  be  still  termed 
Yocabatur,  post  nuptias  autem  ta-  ante  nuptias^  when  it  had  re- 
le  accipiebat  incrementum.  Sed  ceived  an  augmentation  post 
nos  plenissimo  fini  tradere  sane-  nuptias,  and  we  being  desiroua 
tiones  cupientes,  et  consequentia  thatoursanctions^ightbeasper- 
nomina  rebus  esse  studentes,  cun-  feet  as  possible,  and  that  name» 
stituimus,  ut  tales  donationes  non  should  be  properly  adapted  to 
augeantur  tantum,  sed  etiam  con-  things,  have  ordained  that  such 
ntante  matrimonio  initium  accip-  donations  may  not  only  be  aug- 
iant :  et  non  ant^  nuptias,  sed  mented,  but  may  commence  also 
propter  nuptias,  vocentur :  et  do-  at  any  time  during  matrimony  y 
tibns  in  hoc  exasquentur,  ut  que-  and  that  for  the  future,  they  shall 
madmodQm  dotes  constante  mat-  not  be  called  donations  ante  nup- 
rimonio  non  solium  augentur,  sed  tias,  but  donations  propter  nup- 
etiam  fiunt,  ita  et  istae  donationes,  Has  ;  and  thus  they  are  made 
quas  propter  nuptias  introdnctse  equal  with  portions ;  for  as  port- 
sunt,  non  solum  antecedant  mat-  ions  may  be  augmented,  and  even 
riax>nium,  sed  eo  etiam  contrac-  made,  during  matrimony  so  dona- 
to  augeantur  etconstituantur.  tions,  introduced  on  account  of 

matrimony,  may  now  not  only 
precede  marriage,  but  be  augmen- 
ted, or  even  constituted,  after  the* 
celebration  of  it. 


DE  JURE  ACCRESCENDL 

§  IV.  Erat  olim  et  alius  mod-  §  4.  There  was  formerly  an- 
as civilis  acquisitionis  per  jus  ac-  other  manner  of  acquiring  pro- 
crescendi,  quod  est  tale ;  si,  com-  perty  by  the  civil  law ;  namely 
munem  servum  habens  aliquis  by  accretion ;  as,  if  Primus  hold- 
cum  Titio,  solus  libertatem  ei  ing  a  slave  in  common  with  7\*- 
imposuerit, .  vel  vindict^  vel  tes-  tins  had  infranchised  him,  either 
tamento,  eo  casu  pars  ejus  amit-  by  the  vindicta  or  by  testamenty. 
tebatur,  et  socio  accrescebat.  then  would  the  share  of  Primus 
S«d,  cum  pessimum   fuerat  ex-  in  that  slave  be  lost,  and  accrue  t» 
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emplo,  et  libertate  servum  de-  Titius.  But,  inasmuch  as  it  af> 
fraudari,  et^ex  eo  humanioribus  fords  a  bad  example,  that  a  mad 
quidem  dominis  damnum  inferri,  should  be  defrauded  of  his  liber^ 
severioribus  autem  dominis  lu-  tyr,  and  that  the  most  humane 
crum  accedere,  hoc,  quasi  invid-  masters,  should  suffer  loss,  while 
ia  plenum,  pio  remedio  per  nos-  the  most  severe  receive  emolu- 
tram  constitutionem  mederi  ne-  ment,  we  have  thought  it  neces-> 
cessarium  duximus ;  et  inveni-  sary^  to  administer  a  humane 
mus  viam,  perquam  manumis-  remedy  to  this  grievance;  and 
sor,  et  socius  ejus,  et  qui  liberta-  have  devised  means  by  which 
tem  accepit,  nostro  beneficio  fru-  the  manumittor,  his  co-partner, 
antur,  libertate  cum  effectu  pro«  and  the  freed  person,  may  all 
cedente,  (cujus  favore  antiquos  partake  of  our  beneficence:  for 
legum  latores  multa  eiiam  contra  we  have  decreed,  (and  clearly 
communes  regulas  statuisse  man-  our  ancient  legislators  have  of- 
festum  est,)  et  eo,  qui  earn  liber-  ten  set  aside  the  strict  rules  of 
tatem  imposuit,  sus  liberalitatis  law  in  favor  of  liberty,)  that 
stabilitate  gaudente,  et  socio  in-  freedom,  although  granted  by 
demni  conservato,  pretiumque  one  partner  only,  shall  immedi* 
servi  secundiim  partem  dominii,  ately  take  effect :  so  that  the  man- 
quod  nos  definivimus,  accipiente.    umittor  shall  have  reason  to  be 

pleased  with  the  validity  of  his 
gift,  if  his  co-partner  be  indem- 
nified by  receiving  his  share  of 
the  worth  of  the  slave. 


TITULUS  OCTAVUS. 
aUIBUS  ALIENARE  LICET,  VEL  NON  LICET. 

DE  MARITO,  QUI,  LICET  FUNDI  DOTALIS  DOMINUS  SIT, 

ALIENARE  NEQUIT. 

ACCIDIT  aliqnandb,  ut,  qui       Sometimes  the  proprietor  of  a 

dominus    rei  sit,  alienare    non  thing  may  not  alieft  it,  while  one 

possit :  et    conlrk  qui  dominus  who  is  not  proprietor,  may  :  for 

non  sit,  alienandae  rei  potestatem  example,   by  the  law  Julia^  a 

habeat.      Nam  dotale  pradium  husband  is  forbidden  to  alienate 

maritus,  invito  muliere,per  legem  lands,  which  came  to    him  in 

Juliam      prohibetur     alienare;  right  of  his  wife,  without  her 

quamvis  ipsius  sit,  dotis  caus^  ei  consent ;  although  given  to  him, 

datum :  quod  nos,  legem  Juliam  as  a  marriage  portion.    But,  in 

corrigentes,  in  meliorem  statum  this  respect,  we  have  corrected 

deduximus.    Cum  enim  lex  in  and  amended  the  law  Julia  ;  for, 

Golis  tantummodb  rebus  locum  as  this  law  regards  only 
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habebat^qucd  Italicce  faerant,  et 
alienationes  inhibebat,  quae  invi- 
to tnuUcre  fiebant,  hypothecas 
autem  earum  rerum  etiam  volcii- 
te  e&  utriqiie  remedium  imposui- 
mus,  ut  etiam  in  eas  res,  qusB  in 
provinciali  solo  posits  sunt,  inter- 
dicta  sit  alienatio  vel  obligatio, 
ut  neutrum  eorum  neque  consen- 
tientibus  mulieribus,  procedat : 
ne  sexds  muliebris  fragilitas,  in 
perniciem  substantia  earum  con- 
vertatur. 


sions  situated  in  Italy,  and  al- 
though it  inhibits  the  husband 
to  niorttrasfe  such  possessions, 
even  with  the  consent  of  his  wife, 
yet  it  permits  him,  with  her 
consent  to  alienate,  we  have 
provided  a  remedy  for  both  cas- 
es ;  so  that  now,  no  husband 
can  alien  or  mortgage,  even  with 
consent  of  his  wife,  finy  proper- 
ty provincial,  or  Italian,  obtain- 
ed with  her,  as  a  marriage  por- 
tion ;  lest  the  frailty  of  women 
should  occasion  the  ruin  of  their 
fortunes. 


DE  CREDITORE,  QUI,   LICET  NOH  SIT   DOMINUS,  TAMEN   AL- 

lENARE  PIGNUS  POTEST. 

Jl.  Contrk  autem  creditor  pig-  §  1.  But  a  creditor,  may  by 

BUS,  ex  pactione,  quamvis  ejus  ea  compact  alien  a  pledge,  although 

res  uon  sit,  alienare  potest.    Sed  not  his  own   property  ;  yet  this 

hoc  forsitan   ide6  videtur    fieri,  seems  no    otherwise   allowable, 

quod  voluntate  debitoris  intelii-  than  because  the  pledge  is  under- 

gitur  pignus  alienari,  qui  ab  in-  stood  to  be  aliened  by  consent  of 

itio  contractus  pactusest,  ut  lice-  the  debtor,  who  covenanted  at  the 

ret  creditor!  pignus  vendere,  si  commencement  of  the  contract, 

pacunia  non  solvatur.    Sed,  ne  that  the  creditor  might  sell  the 

creditores  jus  suum  persequi  im-  pledge,  if  the  loan  was  not  repaid, 

pedirentur,  neque  debi tores  tem-  But,  lest  creditors  should  be  impe- 

er^    suarum  rerum    dominium  ded  from  prosecuting  their  just 

amittere  viderentur,  nostra  con-  claims,  and  debtors  too  hastily 

stitatione  consultum  est,  et  certus  deprived  of  their  property,  it  is 

modus  impositus  est,  per  quern,  provided  for  in  our  ordinance,and 

pignorum    distractio  possit  pro-  a  certain  method  appointed,  by 

cedere  ;    cujus    tenore     utrique  which  the  sale  of  pledges  maybe 

parti,  creditorumetdebitorumsa-  made:  and,    ample    care    hath 

tis  abimd^ue  provisum  est.  been  taken,  in    respect  both  of 

creditors  and  debtors. 


DE  PUPILLO,  QUI,  LICET  DOMINUS,  NON  TAMEN  SINE  TUTORIS 

AUCTORITATE  ALIENARE   POTEST. 

}  IL  Nunc  admonendi  sumus,  §  2.  It  must  now  be  observed, 

neque  pupillum,  neque  pupillam,  that  no  pupil,  male  or  female,  can 

ullam  rem  sin^tutorisauctorita-  alien  any  thing  without  the  au- 

te  alienare  posse :  idebque,  s  mu-  thority  ofa  tutor  :  and  thereforCi 

14 
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tuam  percuniani  sin^  tutoris  if  a  pupil,  without  such  authori- 
auctoritate  alicui  dederit,non  con-  ty  lend  money  to  any  man,  the 
trahit  obligalionem  ;  quia  pe-  pupil  acquires  no  obligation  :  for 
cuniam  non  facit  accipientis;  he  cannot  vest  in  the  receiver 
ide6que  vindicari  nummi  pos-  the  property  of  the  money,  which 
sunt,  sicubi  extant.  Sed,si  num-  maybe  claimed  by  vindication, 
mi,  quos  mutuo  minor  dederit,  ab  if  it  still  exist.  But  if  money, 
ep,  qui  accepit,  bonfil  fide  con-  lent  by  a  minor,  be  consumed  by 
sumpti  sunt,  condici  possunt :  si  the  borrower,  bona  fide  (i.  e.  be» 
maU  fide,  ad  exhibeudum  de  his  lieving  the  lender  was  of  full 
agi  potest,  agej  it  may  be  recovered  from 

such  borrower  hy  condiction  ;  if 
malafde,  an  action  ad  exhibend- 
um  will  lie  against  him. 


CONTINUATIO. 

)  III.  At  ex  contrario  omnes  §  3.  On  the  contrary,  proper- 
res  pupillo  et  pupills  sin^  tutoris  ty  may  be  transferred  to  pupils, 
auctoritate  rect4  dari  possunt ;  male  or  female,  without  the  au- 
ide6que,  si  debitor  pupillo  solvat,  thority  of  tlieir  tutors:  yet,  if  a 
necessariaestdebitori  tutoris  auc-  debtor  make  payment  to  a  pupil, 
toVitas ;  aiioqili  non  liberabitur.  he  should  be  warranted  by  the 
Sed  hoc  etiam  evidentissim^  ra-  authority  of  the  tutor,  otherwise 
tione  statutum  estin  constitutione,  he  will  not  be  acquitted  of  the 
quam  ad  Cssarienses  advocatos  debt:  and  this,  for  an  evident 
ex  suggestione  Triboniani,  viri  reason,  was  ordained  by  a  con- 
eminentissimi,qusstoris  sacri  pa*  stitution,  which  we  promulged 
iatii  nostri,  promulgavimus :  quA  to  the  advocates  of  Cmsarea,  at 
dispositum  est,  ita  licere  tutori  the  suggestion  of  that  most  em- 
vel  curatori  debitorem  pupilla-  inent  man  Tribonian,  the  ques- 
rem  solvere,  ut  pritls  judicialis  tor  of  our  sacred  palace  :  where- 
sententia  sing  omni  damno  by  it  is  enacted,  that  the  debtor 
celebrata,  hoc  permittat ;  quo  sub-  of  a  minor  may  pay  over  to  the 
secuto,  si  et  judex  prouunciaverit,  tutor  or  curator,  under  a  judicial 
et  debitor  solverit,sequaturhujus-  decree,  permitting  the  payment 
modi  solutionem  plenissima  se-  previously  obtained  without  ex- 
ouritas.  Sin  autem  alitor  quam  pense  to  the  minor :  for,  when 
disposuimus,  solutio  facta  fuerit,  the  debt  is  paid  under  the  decree 
pecuniam  autem  salvam  habeat  of  a  judge,  it  is  attended  with  the 
pupillus,  aut  ex  e^  locupletior  fullest  security.  But,  although 
<iit,  et  adhuc  eandem  pecunisD  money  hath  been  paid  to  a  pupil, 
siimmam  petat,  per  exceptionem  otherwise  than  we  have  ordain- 
doli  mali  poterit  subnnioveri.  ed,  yet,  if  he  be  really  enriched 
ftuod  si  malfe  consumpserit,  aut  by  the  payment,  and  hath  pre- 
furto  aut  vi  amiserit,  nihil  prod-  served  the  money,  and    should 
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erit  debitor!  doli  mail  exceptio, 
sed  nihilominQs  condemnabitur : 
qui^  temere  sine  tiitoris  aiictori- 
tale,  et  non  secundQin  nostram 
dispositionem,  solvent.  Sed  ex 
diverso,  pupilli  vel  pupillaa  sol- 
vere sine  tutoris  aiictoritate  non 
possnnl:  quia  id,  quod  solvunt, 
non  fit  accipientis ;  cum  scilicet 
nuitius  rei  alienatio  eissine  tu^ 
toris  auctoritate  concessa  jslt« 


afterwards  require,  that  it  should 
be  repaid,  he  mi^ht  be  barred  by 
an  exception  of  fraud*  But,  if 
the  pupil  huth  squandered  the 
money,  or  lost  it  by  theft  or  vio- 
lence, an  exception  of  fraud  will 
be  of  no  benefit  to  the  debtory 
who  will  be  compelled  to  make 
a  second  payment;  because  the 
first  was  made  inconsiderately 
without  the  authority  of  the  tu- 
tor, and  not  according  to  our  or^ 
dinance.  Pupils  may  not  pay 
money  without  .the  authority  of 
their  tutors ;  it  does  not  vest  as 
the  property  of  the  receiver: 
for  without  such  authority^  a  pu- 
pil can  alien  nothing. 


TITULUS  NONUS. 


PER  aUAS  PERSONAS   CUiaUB  ACQUIRITUR. 


C.  iv.    T.  27. 


SUMMA< 


ACQUIRITUR  vobis  non  so- 
\iim  per  vosmetipsos,  sed  etiam 
per  eos,  quos  in  potestate  habe- 
tis :  item  per  servos,  in  quibus 
usumfructum  habetis  :  item  per 
homines  liberos,  et  per  servos 
alienos,  quos  bond  fide  possid- 
etis :  dc  quibus  singulis  diligen- 
tids  dispiciamus. 


Things  may  be  acquired  not 
only  by  ourselves,  but  also  by 
those,  who  are  under  our  power ) 
also  by  slaves,  of  whom  we  have 
the  usufruct ;  by  free-men ; 
and  by  the  slaves  of  others  whom 
we  possess  bona  fide.  Let  us  dil- 
igently investigate  each  of  these 


cases. 


DE  UBERIS  IN  POTESTATE- 


§  I.  IgitiV  liberi  vestri  utrius-  il  Anciently  whatever  came 
que  sexus,  quos  in  potestate  ha-  to  children,  male  or  female,  un« 
betisy  olim  quidem  quicquid  ad   der  power  of  their  parents,  was 
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eos  pervetlerat,  (ezceptis  VidelU  acquired  for  the  parents  without 
cec  castrensibus  peculiis,)  hoc  pa-  any  distinction,  if  we  except  the 
rentibus  suis  acquirebant  sine  uU  peculium  castrense :  and  this  so 
la  distinctione  :  et  hoc  ita  paren-  absolutely,  that  what  was  ac- 
tum fiebat,  ut  etiam  esset  iis  li-  quired  by  one  child,  the  parent 
centia  quod  per  unum  vel  unam  might  have  given  to  another,  or 
eorum  acquisituni  esset,  alii  filio,  to  a  stranger ;  or  sold  it,  or  ap- 
yei  extraneo  donare,  vel  vendere,  plied  it  in  what  manner  he 
vel,  quocumque  modo  voluerant,  thought  proper  ;  this  seemed  to  be 
applicare  :  quod  nobis  inhuman-  inhuman ;  and  we  have  therefore, 
um  visum  est :  et  generali  con-  by  a  general  constitution,  mitigat- 
stitutione  emissa,  et  iiberis  peper-  ed  the  law  as  it  respects  children, 
cimus,  et  parentibus  honorem  de-  and  at  the  same  time,  supported 
bitum  rtfservavimus  :  sancitum  that  honor,  which  is  due  to  par- 
etenim  k  nobis  est,  ut,  si  quid  ex  ents  ;  having  ordained,  that,  if 
re  patris  ei  obveniat,  hoc  secun-  any  thing  accrue  to  the  son  by 
dum  antiquam  observationem  to-  means  of  the  father's  fortune, 
tum  parenti  acquiratnr:  Qu8b  the  trAo/e  shall  be  acquired  for  the 
enim  invidia  est,  quod  ex  patris  father,  according  to  ancient  prac- 
occasione  profectum  est,  hoc  ad  tice :  (for  can  it  be  unjust,  that 
eum  reverti?  Q,uod  autem  ex  the  wealth,  which  the  son  hath 
alik  caus&  sibi  filiusfamilias  ac-  obtained,  by  means  of  the  fatheii 
quisivit,  hujus  usumfrnctum  pat-  should  revert  to  the  father?)  but 
ri  quidem  acquirat,  dominium  that  the  acquisitions  of  the  son 
autem  apud  eum  remaneat :  ne,  by  any  other  means,  shall  remain 
quod  ei  suis  laboribus  vel   pros-  in   the  son  ;  and  that  the  father 


per&  fortundL  accesserit,  hoc,  in 
alium  perveniens,  luctaosum  ei 
procedat. 


shall  be  entitled  only  to  the  usu- 
fruct of  such  acquisition ;  lest 
that,  which  hath  accrued  to  a 
man  from  his  labor  or  good  for- 
tune, being  transferred  to  anoth- 
er, shoula  affect  him  as  a  hard- 
ship. 


D£  EMANCIPATIONE  UBERORUM. 


§  II.  Hoc  quoque  d  nobis  dis- 
positum  est  et  in  e^  specie,  ubi 
parens,  emancipando  liberos  sues, 
ex  rebus,  quae  acqnisitionem  ef- 
fugiebant,  sibi  tertiam  partem 
retinere  (si  voluerat)  licentiam  ex 
anterioribns  consiiiutionihus  lia- 
bekat, quasi  propretioquodanimo- 
dh  emai\cipationis  :  ei  iuhuilinn- 
nm  quiddam  accidebat,  ut  filius 
rerum  suarum  ex  hac  emancipa- 
tione  dominio  pro  terti^  parte  de- 


§  2.  We  have  made  some  reg- 
ulations also  as  to  emancipation  : 
for  a  parent,  when  he  emancipa- 
ted his  children,  might,  accord- 
ing to  former  constitutions,  have 
taken  to  himself,  if  so  inclined, 
the  third  part  of  those  things, 
which  were  excepted  from  pater- 
nal acquisition,  as  the  price  of 
emancipation.  But  it  appeared 
inhuman,  that  the  son  shoiild  be 
thus  defrauded  of  the  third  par^ 
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fraudaretur  ^  et,  quod  honoris  ei 
ex  emancipatione  additum  erat, 
quod  sui  juris  effectus  esset,  hoc 
per  rerum  diminutionem  decres- 
cseret.  Ide6que  staluimus,  ut  pa- 
rens pro  tenia  parte  doniinii, 
quam  retinere  poterat,  dimidiam 
non  doininii  rerum,  sed  ususfruc- 
tds,  retineat.  Ita  etenim  res  in- 
tact8B  apud  filium  remanebunt,  et 
pater  ampliore  summ^  fruetur,  pro 
tertia,  diniidi^  potiturus. 


of  his  property,  and  that  the  hon- 
or, whicli  he  had  obtained  by 
becoming  independent,  should  be 
decreased  by  the  diminution  of 
his  estate :  we  have  therefore  de- 
creed, that  the  parent  instead  dt 
the  third  part  of  the  property, 
which  he  formerly  might  have  re* 
tained,  shall  now  be  entitled 
to  an  half-sliare,  not  of  the  proper^ 
ty,  butof  the  usufruct;  so  that 
the  property  will  remain  intira 
to  the  son,  and  the  father  will 
enjoy  a  greater  share;  name- 
ly, half  instead  of  a  third  parir 


DE  SERVIS  NOSTRIS. 

JUL    Item  vobis  acquiritur,  }  3/ Whatever  your  staves  hai^^ 

quod  servi  vestri  ex  traditione  at  any  time  acquired,  whether  by 

nanciscuntur,  sive  quid  stiipuieu-  delivery,  stpulation,  donation,  be- 

tur,  siv^  ex  donatione,  vel  ex  le-  quest,  or  any  other  means,  is  ac- 

gato,  vel  ex  qu&libet  alia  causd,  quired  by  you ;  although  you  may 

acquirant.    Hoc  enim  vobis  et  ig-  be  ignorant  of,  or  even  averse  to, 

norantibus  et  invitis  obvenit ;  ip-  the  acquisition ;  for  he,  who  is  a 

se  enim  servus,  qui  in  potestate  slave,    can    have    no    property. 

aiterius  est,  nihil  suum  habere  And,  if  a  slave  be  made  heir,  he 

potest.    Sed,  si  hsDres  instilutus  cannot  otherwise  take  upon  him- 

sit,  non  ali^  nisi  vestro  jussu,  self  the  inheritance,  than  at  the 

hiereditatem  adire  potest,  et,  si  vo-  command  of  his  master ;  but,  if 

bis  jut)entibos  adierit,  vobis  hae-  commanded  so  to  do^  the  inherit" 

reditas  acquiritur,  perinde  ac  si  ance  is  as  fully  acquired  by  the 

vos  ipsi  hieredes  instituti  essetis  :  master,  as  if  he  had  been  himself 

et  convenienter  scilicet  vobis  le-  made  heir;  and  conseqaentlya  leg- 

gatum  per  eos  acquiritur.     Non  acy,  left  to  a  slave,  is  acquired  by 

solum  autem  proprietas  per  eos,  his  master.  Moreover,  masters  ac« 

quos  in  potestate  habetis,  vobis  quire  by  their  slaves  not  only  the 

acquiritur,  sed  etiam  possessio  :  property  of  things,  but  also  the 

cujuscunque  enim  rei  possessio-  possession ;  for  whatever  is  pos- 

nem  adepti  fuerint,  id  vos  possid-  sessed  by  a  slave,  is  deemed  to  be 

ere  videmini.    Unde  etiam  per  possessed   by  his   master;    who 

eos  usucapio,  vel  longi  temporis  may  found  a  prescription  to  it,  by 

possessio,  vobis  accidit*  means  of  his  slave. 
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DE  FRUCTUARES  ET  BONA  FIDE  tOSSESSlS. 


§  IT.  De  iis  niitera  servis,  in 
qiiibustantummodbnsumfriictum 
habetis  ita  placuit,  ut,  qiiicqiiid 
ex  re  veslr&,  vel  ex  operis  suis, 
acqninint,  id  vobis  adjicialur; 
quod  verb  extra  eas  causas  conse- 
cuti  sunt,  id  ad  dominum  propria 
etalis  perlineat.  Itaque,  si  is  ser- 
vus  heeres  institutus  sit,  legatum- 
re  quid  ei,  aut  donatum  ftterit, 
non  usufructnario,  sed  domino 
proprietatis  acquiritur. 


§  4.  As  to  slaves,  of  whom 
yoa  hav'e  the  usufruct  only,  it 
hath  seemed  right,  that,  whatever 
they  earn  by  means  of  yotir 
goods,  or  by  their  own  work  and 
labor,  appertains  to  you  :  but 
whatever  they  earn  by  other 
means,  belongs  to  the  proprietor  : 
therefore,  if  a  slave  be  made  heir, 
or  legatee,  or  donee,  the  inheri- 
tance, legacy,  or  gift,  will  not  be 
acquired  for  the  usufructuary 
master j  but  for  the  proprietor. 


CONTINUATia 


i  V.  Idem  placet  et  de  eo,  qui  §  5.  The  same  rule  is  observed 
t  vobis  hon^  fide  possidetur,  sive  as  to  the  bona  fide  possessor  of  a 
is  liber  sit,  sive  alienus  servus :  slave,  whether  he  be  a  free-man, 
quod  enim  placuit  de  usufructua-  or  the  slave  of  another:  for  the 
rio^  idem  placet  et  de  bons  fidei  same  law  prevails  respecting  an 
possessore.  Itaque,  quod  extra  usufructuary  master,  and  a  bona 
istas  diias  causas  acquiritur,  id  fide  possessor;  therefore,  what- 
vel  ad  ipsum  pertinet,  si  liber  est,  ever  is  acquired,  otherwise  than 
Vel  ad  dominum,  si  servus  est.  by  the  two  causes  above  men- 
Bed  bonae  fidei  possessor^  cum  tioned,  either  belongs  to  the  per- 
usuceperit  servum,  (quia  eo  mo-  son  possessed,  if  he  be  free ;  or  to 
do  dominus  fit,)  ex  omnibus  cau-  the  proprietor,  if  he  be  a  slave, 
sis  per  eum  sibi  acquirere  potest.  But  a  bona  fide  possessor,  who 
Fructuarius  ver6  usucapere  non  hath  gained  a  slave  by  usticap- 
potest:  primum  quia  non  possi-  /ton  or  prescript  ion,  (inasmuch  as 
det,  sed  habet  jus  utendi,  fruen^  he  thus  becomes  the  absolute 
di :  deinde,  quia  scil,  servum  alie-  proprietor,)  can  acquire.by  means 
iium  esse.  Non  solum  autem  of  such  slave,  by  all  manner  of 
proprietas  per  eos  servos,  in  qui-  ways.  But  an  usufructuary 
bus  usumfructum  habetis,  vel  master  can  not  prescribe;  first, 
quos  bona  fide  possidetis,  aul  per  because  he  can  not  be  strictly 
liberam  personam,quaB  bonA  fide  said  to  possess,  having  only  the 
vobis  servit,  vobis  acquiritur,  sed  power  of  using  t  and  because  he 
etiam  possessio.  Loquimur  au-  knows,  the  slave  belongs  to 
tem  in  utriusque  person^  se-  another.  We  nevertheless  may 
Gundum     distinctionem,     quam  acquire  not  only  property,  but  al- 
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proxime  exposnimus,  id  est,  si  so  possession,  by  means  of  slaves, 
qiiam  possessionem  ex  re  vestr^  whom  we  possess  bona  fide^  or 
vel  ex  suis  operis,  adepti  fnerint.    by  usufruct ;  and  even  by  a  free 

person,  of  whom  we  have  bona 
fide  possession.  But,  in  saying 
this,  we  adhere  to  the  distinction, 
before  explained,  and  speak  of 
those  things  only,  of  which  a 
slave  may  acquire  the  possession, 
either  through  the  goods  of  his 
master,  or  by  his  own  industry. 

DE  RELIQUIS  SEU  EXTRANEIS  PERSONia 

S  YI.  Ex  his  itaque  apparet,  i  6.  Hence  it  appears  that  you 
per  liberos  homines  quos  neque  can  not  acquire  by  means  of  free 
vestrojuri  subjectos  habetis,  ne-  persons,not  under  your  subjection, 
que  bon^  fide  possidetis,  item  or  possessed  by  you  bona  fide ; 
per  alienos  servos,  in  quibus  ne-  nor  by  the  slave  of  another,  of 
que  usumfructum  habetis,  ne-  whom  you  have  neither  the  usu- 
due  possessionem  justam,  nulld  fruct,  nor  the  just  ^possession. 
ex  caus^  vobis  acquiri  posse.  And  this  is  meant,  when  it  is 
Et  hoc  est,  quod  dicitur,  per  ex-  said,  that  nothing  can  be  acquir- 
traneam  personam  nihil  acquiri  ed  by  means  of  a  stranger ;  ex- 
posse;  excepto  eo,  quod  per  lib-  cept  indeed  according  to  the  con- 
eram  personam  (velutl  per  pro-  stitution  of  the  emperor /Severu^, 
curatorem)  placet  non  solum  sci-  that  possession  may  be  acquired 
entibus,  sed  et  ignorantibus,  vo-  for  you  by  a  free  person,  as  by 
bis  acquiri  possessionem^  secun-  a  proctor,  not  only  with,  but  ev- 
dam  Divi  Severi constitutionem;  en  without  your  knowledge; 
et  per  hanc  possessionem  etiam  and,  by  this  possession,  the  prop- 
dominium,  si  dominus  fuerit,  qui  erty  may  be  gained,  if  the  deHv- 
tradidit ;  vel  ususcapionem  aut  ery  were  made  by  the  proprie- 
longi  temporis  praescriptionem,  si  tor ;  and  an  usucaption  or  pres- 
dominus  non  sit.  cription    mav    be  acquired,  al- 

though the  delivery  were  made 
by  one,  who  was  not  the  propri- 
etor. 

TRANSmO. 

§  VII.     Hacteniis      tantispfer  §  7.  The  observations  already 

admonuisse    sufficiat,    qnemad-  made,  concerning  the  acquisition 

modidm  singulas    res  vobis  ac-  of  things,    may  suffice  for  the 

quirantnr:  nam    legatorum  jus,  present ;  for  we  shall  treat  more 

quo  et  ipso  singulsB  res  vobis  ac-  opportunely    hereafter  concern- 

quiruntur,  item  fidei-commissio-  ing  the  rights  of  legacies   and 

rum,  ubi  singulae  res  vobis  relin-  trust.     We  now  proced  to  shew, 

quontur    opportunius    inferiore  how    things  may    be  acquired 

loco  referemus.    Yideamus  ita-  per     universitaiem,     that    is 
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que  nunc,  quibus  modis  per  uni-  wholly  and  in  gross  by  one  sin- 

Yersitatem  res  vobis  acquiranlur.  gle     acquisition:    for  example; 

Si  cui  ergb  hsefedes   facli  silis,  if  you  are  nominated  heir,  or  seek 

sive  cujus  bonorum  possession-  possession  of  the  goeds  of  anoth- 

em  petieritis,  vel  si  quern  adro-  er,  or  arrogate  one  as  your  son, 

gaveritis,  vel  si  cujus  bona,  liber-  or  if  goods  are  adjudged  to  you 

tatum     conservandarum   caus^,  for    preserving    the     liberty    pf 

vobis  addicta  fuerint,    ejus  res  slaves;  in  all  these  cases, the  en- 

omnes,  ad    vos  transeunt.      Ac  tire    inheritance  passes  to  you. 

prius  dQ  haereditatibus  dispicia-  Let  us  therefore  inquire  into  in- 

mus,    quarum    duplex  conditio  heritances,  which  are   twofold ; 

est ;  nam  vel  ex  testamento,  vel  for  they    proceed  either   from  a 

ab  intestato,  ad  vos  pertinent.  Et  testacy,  or  an    intestacy.    And 

prius  est,  ut  de  his  dispiciamus,  first  of  those,  which  come  by  tes- 

qu^  ex  testamento  vobis  obveni-  tament ;  and  herein  it  will  be 

unt;  qu&in  re  necessarium  est,  necessary  to  begin  by  explain* 

initiumde  testamentisordinandis  ing  the  manner  of  making  tes- 

exponere*  taments. 


TITULUS  DECIMUS. 


DE  TESTAMENTIS  ORDINANDIS. 


D.  xxviii.  T.  1.    C.  vi.  T.  23.  NOV.  66.  119. 


ETYMOLOGIA 

TEST  AMENTUM  ex  eo  ap-       A  testament  is  so  called  from 
pellatUFi  quod  testatio  mentis  sit    testatio;  because  it  testifies  the 

determination  of  the  mind. 


DE  ANTIQUIS  MODIS  TESTANDI  CIVIUBUa 

$  I.  Sed,  ut  nihil  antiquitatis  §  1.  But,   lest  ancient  usage 

penitus  ignoretur,  sciendum  est,  should  be  forgotten,  it  is  necessa- 

olim  quidem  duo  genera  testa-  ry  to  observe,  that  formerly  there 

mentoruminusu  fuisse ;  quorum  were  two  kinds  of  testaments; 

altero  in  pace  et  otio  utebantur,  one  practiced  in  times  of  peace, 

quod  calatis    comitiis    appella-  and  named  calatis  comitiis ;  be- 

bant ;  altero,  cum  in  prselium  ex-  cause  made  in  a  full  assembly  of 

itari  essent,  quod  procinctum  di-  the  people ;  and  the  other,  when 
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cebatur.  Accessit  deind^  terti-  the  people  were  going  forth  to 
um  genus  testame^^torum,  quod  battle,  and  this  was  the  procinc- 
dicebatur  per  cas  et  librafHj  scili-  turn  testamentum,  A  third  spe- 
c^t  quod  per  emancipationem,  id  cies  was  afterwards  added,  called 
est,  iinaginariain  quandam  ven-  per  cbs  et  librani^  being  effected 
ditionern  agebalur,  quinque  testi-  by  emancipation  ;  which  was  an 
bus  et  libripendn,  civibus  Roma-  alienation,  made  by  an  imagina* 
nis  puberibus,  prajsenlibus,  et  eo,  ry  sale  in  the  presence  of  five 
qui  famiHaB  emptor  dicebatur.  witnesses,  and  tlie  libripens  or 
Sed  ilia  quidem  priora  duo  gene-  balance-holder,  all  citizens  of 
ra  testamentorum  ex  veteribus  i?oine,  above  the  age  of  fourteen : 
temporibus  in  desuetudinem  abi-  and  also  in  the  presence  of  him, 
erunt :  quod  verb  per  cos  et  libram  who  was  called  the  emptor  fct- 
fiebat,  licet  diutiuspermanserit,at-  milifje,  or  purchaser.  The  two 
tamen  partim  et  hoc  iu  usu  esse  former  kinds  of  testaments,  have 
desiit.  been  disused  for  many  ages ;  and 

that,  which  was  made  per  ess  et 
libram^  although  it  continued 
longer  in  practice,  hath  now 
ceased  in  part  to  be  observed. 


DE  ANTIQUA  TESTANDI  RATIONE  PfLETORIA. 

§  II.  Sed  praedicta  quidem  no-  §  2.  These  three  kinds  of  tes- 

mina  testamentorum,  ad  jus  civ-  tament,  originated  from  the  civil 

ile  referebantur :  posta  verb    ex  law:  but  afterwards  another  kind 

edicto  prffitoris  forma  alia  facien-  was  introduced  by  the  honorary 

donim  testamentorum  introducta  or  prcetorian  edict ;  whereby  the 

est.     Jure  etenim  honorario,  nul-  sismature  of  seven  witnesses  was 


la  mancipatio  desiderabatur,  sed 
septem  testium  signa  suiSciebant : 
cum  jure  civili,  signa  testium  non 
essent  necessaria. 


decreed  sufficient  to  establish  a 
will  without  any  emancipation  or 
imaofinary  sale ;  but  this  signature 
of  witnesses,  was  not  required  by 
the  civil  law. 


DE  CONJUNCTION E  JURIS  CIVILIS  ET  PRiETOMI. 


i  III.  Sed,  cum  pautatim,  tarn 
ex  usu  hominum,  quam  ex  con- 
stitutionm  emendationibus,  cob- 
pit  in  unam  consonantiam  jus  civ- 
ile et  praetorium  jungi,  constitu- 
tum  est,  ut,  unoeodemque  tempo- 
re, quod  jus  civile  quodammodo 
exigebat,  septem  testibus  adhibi- 
bitis,  et  subscriptione  testium, 
quod  ex  constitutionibus  inven- 
tuoi  est,  et  ex  edicto  prsetoris,  sig- 

15 


§  3.  When  the  civil  and  pra- 
te rian  laws  began  to  be  blended 
partly  by  usage,  and  partly  by 
the  emendation  of  imperial  con- 
stitutions, it  became  a  rule,  that  all 
te^aments  should  be  ras^de  at  one 
and  the  same  time  according  to 
the  civil  law  ;  that  they  should  be 
sealed  by  seven  witnesses  accor- 
ding to  the  praetorian  law,  and 
that  they  should  also  be    sub- 
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nacula  testamentis  imponerentur : 
ita  ut  hoc  jus  tripertitum  esse  vi- 
deatur :  et  testes  quidem,  eorum- 
que  prsBsentia,  uno  contextu,  tes- 
tament! celebrandi  gratia,  a  jure 
civili  descendant :  subscriptiones 
autem  testatoris  et  testium  ex  sa- 
crarum  constitutionem  observa- 
tione  adhibeantur :  signacuh 
autem  et  testium  numerus  ex 
edicto  prastoris. 


scribed  by  the  witnesses,  in  obedi- 
ence to  the  constitutions.  Thus 
the  law  of  testament  seems  to  be 
tripartite :  for  the  civil  law  re- 
quires witnesses  to  make  a  testa- 
ment valid,  who  must  all  be  pres- 
ent at  the  same  time  without  in- 
terval ;  the  sacred  constitutions 
ordain,  that  every  testament  must 
be  subscribed  by  the  testator  and 
the  witnesses ;  and  the  prsetorian 
edict  requires  sealing,  and  settles 
the  number  of  witnesses. 


SOLEMNITAS  ADDITA  A  JUSTINIANO. 

§  IV.  Sed  his  omnibus  k  nos-  §  4.  To  all  these  solemnities, 
trSt  constitutione  propter  testa-  we  have  enacted  in  additional  se- 
mentorum  sinceritatem,  ut  nulla  curity  of  testaments,  and  for  the 
fraus  adhibeatur,  hoc  aditum  est,  prevention  of  frauds,  that  the 
ut,  per  manus  testatoris  vel  tes-  name  of  the  heir  shall  be  ex- 
tium,  nomen  haeredis  exprimatur,  pressed,  by  the  hand-writing,  ei- 
et  omnia  secundum  illius  consti-  ther  of  the  testator,  or  of  the  wit- 
tutionis  tenorem  procedant.  nesses ;  and  that  every  thing  shall 

be  done  in  conformity  to  the  ten- 
or of  our  constitutions. 


DE  ANNULIS,  QUIBUS  TESTAMENTA  SIGNANTUR, 

i  y.  Possunt  autem  omnes  tes-  §  5.  Every  witness  to  a  testa- 
tes et  uno  annulo  signare  testa-  ment,  according  to  Papinian^ 
mentum;  (quid  enim  si  septem  may  use  the  same  signet:  for 
annuli  un^  sculptura  fuerint?)  otherwise,  what  must  be  the  con- 
secundCim  quod  Papiniano  visum  sequence,  if  seven  seals  should 
est.  Sed  et  alieno  quoque  annu-  happen  all  to  bear  the  same  de- 
lo,  licet  signare  testamenturo.  vice?    It  is  also    allowable    to 

seal  with  the  signet  of  another. 


QUI  TESTES  ESSE  POSSUNT. 


§  VI.  Testes  autem  adhiberi 
possunt  ii,  cum  quibus  testament! 
factio  est.  Sed  neque  raulier,  ne- 
que  impubes,  neque  servus,  neque 
furiosus,  neque  mutus,  neque  sur- 
plus, neque  is,  cui  bonis  interdic- 
tum  est)  neque  ii,  quos  leges  ju- 


§  6.  Those  persons  are  good 
witnesses,  who  can  legally  take 
by  testament :  but  no  woman  or 
minor  under  puberty,  or  slave  ; 
no  person,  mad,  mute,  or  deaf ; 
no  interdicted  prodigal ;  nor  any, 
whom  the  laws,  have  reprobated 


LIB.  II.    TIT.  X.  115 

bent  improbos  intestabilesque  es-  and  rendered  intestable,  can  be 
se,  possunt  in  nutnerum  testium  admitted  a  witness  to  a  testament, 
adhiberi. 


DE  SERVO,  QUI  UBER  EXISTIMABATUR. 

§  VII.  Sed,  cum  aliquis  extes-  §  7.  If  a  witness,  was  regarded 
tibus,  testamenti  quidem  faciendi  as  free  at  the  time  of  attesting, 
tempore,  liber  existimabatur,  but  afterwards  appeared  to  have 
postea  aiitem  servus  apparuit,  been  then  a  slave,  the  emperor 
tam  Divus  Adrianus  Catoni,  Adrian,  in  his  rescript  to  Cato^ 
quam  postea  DiviSeverus  et  Anto-  and  afterwards  the  emperors  Se- 
ninus  rescripserunt,  subvenire  se  verus  and  Antonius  by  their  re- 
ex  su4  liberalitate  testamento,  ut  script  decreed,  that  they  would 
sic  habeatur  firmum,  ac  si,  ut  op-  aid  such  a  defect  in  a  testament, 
ortebat,  factum  esset ;  cum,  eo  and  confirm  it  equally  as  if  the 
tempore,  quo  testamentum  signa-  witness,  at  the  time  of  sealing, 
retur,  omnium  consensu  hie  tes-  was,  in  the  estimation  of  all  men, 
tis  liberi  loco  fuerit,  nee  quis-  taken  to  be  a  free  person,  no  one 
quam  esset,  qui  status  ei  qua^stio-  having  made  a  question  of  his 
uem  moveret.  condition. 


DE  PLURIBUS  TESTIBUS  EX  EADEM  DOMO. 

i  VIIL  Pater,  nee  non  is,  qui        §  8.  A  father,  and  a  son  under 

in  potestate  ejus  est:  item  duo  his  power,  or  two  brothers,  under 

fratres,  qui  in  ejusdem  patris  po-  the  power  of  the  same  father,  may 

testate  sunt,  utique  testes  in  uno  be  witnesses  to  a  testament ;  for 

testamento  fieri  possunt :  quia  ni-  nothing  prevents  several  persons 

hilnocet,  exun^domo  plurestes-  of  the  same  family,  being  wit- 

tes  alieno  negotio  adhiberi.  nesses    to    the    transaction    of 

another  person. 

DE  HIS,  QUI  SUNT  IN  FAMILIA  TESTATQRIS. 

§  IX.  In  testibus  autem  non       §  9.  No  person  under  power  of' 

debet  esse  is,  qui  in  potestate  tes-  the  testator  can  witness  the  testa- 

tatoris  est.    Sed,  si  filiusfomilias  ment.     And  if  the  son  of  a  fami- 

de  castrensi  peculio  post  missio-  ly  devise  his  military  estate  after 

nem  faciat  testamentum,  nee  pa-  his  dismission  from  the    army, 

ter  ejus  rectgadhibetur  testis,  nee  neither  his  father,  nor  any  one 

is,  qui   in  potestate  ejusdem  pa-  under  power  of  his  father,  can  be 

trisest.    Reprobatum  estenimin  a  witness  of  the  will.    For,  in 

e&  re  domesticum  testimonium,  this  case,  the  law  does  not  allow 

of  a  domestic  testimony. 
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DE  HiEREDE. 

§  X.  Sed  neque  haeres  scriptns.        §   10.   No  heir  nominated  in 
neque  is,  qui  in  ejus  potestate  est,    the  will,  nor  any  person  in  snb- 
neque  pater  ejus,  qui  eum  habet    jection   lo  him ;  nor  his  father, 
in  potestate,  neque  fratres,  qui  in    under  whose  power  he  is;  nor  hi^ 
ejusdera  putris  potestate  sunt,  les-    brothers  under  power  of  the  same 
tes  adhiberi  possunt;    quia  hoc    father,  can  be  admitted  witnesses; 
totum  negotium,  quod  agitur  tes-    for  the  whole  business  of  complet- 
tamenti  ordinandi  gratia,  creditur    ing  a  testament,  is  at  this  day  con- 
hodie  inter  testatorem  et  heere-    sidered  as  transacted  between  the 
dem  agi.    liicet  autem  totum  jus    testator,  and  the  real  heir.     But 
tale  conturbatura  fuerat,  et  vete-    formerly  there  was  great  confu- 
res  quidem  familiae  emptorem,  et    sion  ;  for  although  the  ancients 
eos,  qui  per  potestatem  ei  con-    would  never  admit  the  testimony 
juncti  fue^ant,    &   testamentariis    of  the  emptor  familicB,  (nominal 
testimoniis  repellebant ;    hseredi    purchaser)  or  the  supposed  heir, 
autem,  et  iis,  qui  per  potestatem    nor  of  any  one  allied  to  him  by 
ei  conjuncli  fuerant,  concedebant    subjection,  yet  they  admitted  that 
testimonia  in  testamentis  praesta-    of  the  real  heir,  and  of  persons 
re:  licet  ii,  qui  id  permittebant,    connected  with  him  by  subjec- 
hoc  jure  minimi  abuti,  eos  debere    tion  ;  and  the  only  precaution  ta- 
suadebant :    tamen  nos  eandem    ken,  was,  to  exhort  those  persons 
observationem     corrigentes,    et,    not  to  abuse  their  privilege.     We 
quod  ab  illis  suasum  est,  in  legis    have  corrected  this  practice;  pre- 
necessitatem  transferentes,  ad  ira-    venting  by  the  coercion  of  law, 
itationem  pristini  familise  empto-    that,  which  the  ancient  lawyers 
lis,  merit5  nee  h^eredi,  qui  imag-    endeavoured  to  prevent  by  per- 
inem  vetustissimi familiB emptoris    suasion  only:  for  we  admit  nei- 
obtinet,  neque  aliis  personis,  quse    ther  the  real  heir,  who  represents 
ei,(utdictumest,)conjunct8f»sunt,    the  emptor  familim  of  the  an- 
licentiam  concedimus  sibi  quo-    cients,  nor  any  person  allied  to 
dammodo  testimonia    prsstare  :    him  as  a  witness,  to  the  testa- 
idebque  necejusmodiveterescon-    ment,  by  which  he  was  nomina- 
stitutiones  nostro    codici   inseri    ted.    It  is  for  this  reason,  that  we 
permissimus.  have  not  suffered  the  old  consti- 

tutions to  be  inserted  in  our  Code. 


DE  LEGATARIIS  ET   FIDEICOMMISSARHS,   ET  fflS,  QUI  SUNT 

IN  EORUM  EAMILIA. 

§  XI.  Legatarius  autem  et  fi-  §  11.   But  we  refuse  not  the 

deicommisariis,   quia  non    juris  testimony  of  legatees  and  trustees, 

fiuccessores  sunt,  et  aliis  personis  or  of  persons  allied  to  them,  be- 

eis  conjunctis,  testimonium  non  cause  they  are  not  successors  by 
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oenegamus :  im6  in  quStdam  nos-  law :  nay,  by  our  constitution,  we 

tr^  ooQsCitutione  et  hoc  specialitgr  have  specially  granted  them  thi» 

eis  concessimus  ;  et  multo  magis  privilege ;  and  we  allow  this  still 

iis,  qui  in  eorum  pot^state  sunt  more  readily  to  persons  under 

vel  qui  eos  habent  in  potestate,  their  subjection,  and  to  those,  to 

hujusmodi  licentiam  damus.  whom  they  are  subject. 


DE  MATERIA,  IN  QUA  TESTAMENTA  SCRIBUNTUR. 

§  XIL  Nihil  autem  interest,  §  12.  It  is  immaterial,  wheth- 
testamentum  in  tabulis,  an  char-  er  a  testament  be  written  upon 
tis,  membranisve,  vel  in  alia  ma-  a  tablet  of  wax,  upon  paper, 
teria  fiat.  parchment,   or  any  other    sub- 

stance. 


DE  PLURIBUS  CODICIBUS. 

5  XIII.  Sed  et  unum  testamen-  §  13.  Any  person  may  execute 

turn  pluribus  codicibus  conficere  counter-parts  of  the  same  testa- 

quis  potest,  secundum   obtinen-  merit  observing  rbe    prescribed 

tern  tamen  observationem  omni-  forms.    This  is  sometimes  neces- 

bus  factis:  quod    inCerdum  eti-  sary;  as  when   a  man  going  a 

am  necessarium  est ;    veluti  si  voyage,  is  desirous  to  carry  his 

quis  navigaturus  et  secum  ferre  will   with  him,  and  to  leave  a 

et  domi  relinquere    judiciorum  counter-part    at  home    for     his 

suorum    contestationem     velit:  better    security.      Innumerable 

vel  propter  alias  innumerabiles  other  reasons  for  doing  this  may 

causas,  quee  humanis  necessita-  arise,  according  to  the  various 

tibus  imminent.  necessities  of  mankind. 


DE  TESTAMENTO  NUNCUPATIVO. 


§  XIY.  Sed  hsec  quidem  de 
testamen  tis,  quee  scriptis  con- 
ficiuntur,  sufficiunt.  Si  quis 
autem  sine  scriptis  voluerit  or- 
dinare  jure  civili  testamentum, 
septem  testibus  adhibitis,  et  sua 
YoluDtate  coram  eis  nuncupata, 
sciat,  hoc  perfectissimum  testa- 
mentum jure  civili  firmumque 
coDstitutum. 


§  14  Thus  much  may  suffice 
concerning  written  testaments. 
But  if  a  man  wishes  to  dispose 
of  his  effects  by  a  nuncupative 
or  unwritten  testament,  he  may 
do  so,  if  in  the  presence  of  seven 
witnesses,  he  verbally  declares 
his  will ;  and  this  will  be  a  valid 
testament  according  to  the  civil 
law. 
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TITULUS  UNDECIMUS. 


DE  MILITARI  TESTAMENTO. 

D.  xxix.  T.  1.    C.  vi.  T.  21. 

IN  MILITUM  TESTAMENTIS  SOLEMNITATES  REMlSSiE. 

SITPRADICTA  diliaens  ob-  The  before-mentioned  strict 
servatio  in  ordinandis  testairen-  observance  of  formalities,  in  the 
lis  militibus,  propter  nimiam  ira-  construction  of  testaments,  is 
perltiam  eorum,  constitationibus  dispensed  with  by  the  imperial 
principalibiis  remissa  est.  Nam,  constitutions,  in  favor  of  all  mili- 
quamvis  ii  neque  legitimum  tary  persons,  on  account  of  their 
numerum  testium  adhibuerint,  unskilfulness  in  these  matters, 
neque  aliam  testaraentorum  so-  For,  although  they  should  nei- 
lemnitatem  observaverint,  rectfe  ther  call  the  legal  number  of  wit- 
nihilominus  testantur,  videlicet  nesses,  nor  observe  any  other  so- 
cum  in  expeditionibus  occupati  lemnity,  yet  they  may  make  a 
sunt :  quod  merit6  nostra  con-  good  testament,  if  they  are  in  ac- 
stitutio  introduxit.  (iuoquo  tual  service.  This  was  introdiic- 
enim  modo  voluntas  ejus  supre-  ed  by  our  own  ordinance  with 
ma  inveniatur,  sive  scripta,  sive  good  reason  ;  so  that  in  whatev- 
sine  scriptura,  valet  testamentum  er  manner  the  testament  of  a  mil- 
ex  voluntate  ejus.  Illis  autem  itary  person  is  conceived,  wheth- 
temporibus,  per  quae,  citra  exped-  er  in  writing,  or  not,  it  prevails 
itionum  necessitatem,  in  aliis  according  to  liis  intention  :  but, 
locis,  vel  suis  aedibus,  degunt,  when  soldiers  are  not  upon  an 
minimi  ad  vindicandum  tale  expedition,  and  live  in  their  own 
privilegium  adjuvantur.  Sed  houses  or  elsewhere,  they  are  by 
testari  quidem,  etsi  filii-famil-  no  means  intitled  to  claim  this 
iarum  sint,  propter  militiam  con-  privilege ;  but  a  soldier,  on  ac- 
ceduntur :  jure  tamen  communi,  count  of  his  profession  is  allowed 
e&dem  observatione  et  in  eorum  to  make  a  testament,  although 
testamentis  adhibenda,  quam  in  he  is  the  son  of  a  family :  ob- 
testamentis  paganorum  proximo  serving  however,  according  to 
exposuimus.  the  general  law,  all  the  formali- 
ties, which  are  required  of  others 
in  this  respect. 

RESCRIPTUM  DIVI  TRA JANI. 

§  I  Planfe  de  testamentis  mili-  §  1.  The  emperor  Trajan  wrote, 

turn  Divus  Trajanus  Catilio  Se-  as  follows,  in  his  rescript  to  Cati- 

vero   ita  rescripsit.    Id  privile-  Km* /Sfeveru^  concerning  military 

gium,  quod  militantibus  datum  testaments.    The  privilege,  given 

est,  ut  quoqub  modo  facta  ab  his  to  military  persons,  that  their  tes- 
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teslamenta  rata  sint,  sic  intelligi  taments,    in   whatever    manner 

debet,  ut  utiqne  prius  constare  made,  shall  be  valid,  must  be 

debeat,  testamenlura  factum  esse  :  thus  understood  ;    it  ought  first 

quod  et  sine  scriptura,  et  a  non  to  be  apparent,  that  a  testament 

militantibus  quoque,  fieri  potest,  was  made  'in  some  manner  :    for 

Si  ergo  miles,  de  cujus  bonis  a  testament  may  be  made  without 

apud  te  quaeritur,  convocatis  ad  writing,  by  persons  not  military, 

hoc  hominibus,  ut   voluntatem  And  therefore,  if  it  appear,  that 

suam  testaretur,  ita  locutus  est,  the  soldier,    concerning   whose 

ut  deciararet  quern  vellet  sibi  hae-  goods  question  is  now  made  be- 

redem  esse,  et  cui  libertatem  tri-  fore  you,  did,  in  the  presence  of 

bueret ;  potest  videri  sine  scripto  witnesses,  purposely  called,  de- 

hoc  rnodo  esse  testatus,  et  volun-  clare  what  person  should  be  his 

tas  ejus  rata  habenda  est.     Caete-  heir,  and  to  what  slaves  he  would 

rum,  si  (ut  plerumque  sermoni-  give  liberty,  he  shall  be  reputed 

"bus  fieri  solet)  dixit  alicui,  ego  te  to  have  made  his  testament  with- 

h(Bredem  facio,  aut,  bona  mea  out  writin;?,  and  his  will  shall  be 

tibi  relinquo,  non  oportet  hoc  ratified.    But,  if  it  is  only  proved, 

pro  testamento  observari.     Nee  that  he  said,  to  some  one,  as  it  of- 

xiUorum  magis  interest,  quam  ip-  ten  happens  in  discourse,  /  ap- 

sorum,  quibus  id  privilegium  da-  point  you  my  heir — or — Ileavfi 

turn  est,  ejusmodi  exemplum  non  you  all  my  estate^  such  words  do 

admitti.     Alioqui  non  difficulter  not  amount  to  a  testament.    Nor 

post  mortem  alicujus  militis  tes-  are  any  persons  more  interested 

tes  existerent,  qui  affirmarent,  se  than  the  soldiery,  that  words  so 

audisse  dicentem  aliquem  relin-  spoken  should  not  amount  to  a 

quere  se  bona,  cui  visum  sit :  et  will ;  otherwise,  witnesses  might 

per  hoc  vera  judicia  subverteren-  without  difficulty  be   produced 

tur.  after  the  death  of  any  military 

man,  who  would  afiirm,  that  they 
had  heard  him  bequeath  his  estate, 
whomever  they  please  ;  and  the 
true  intentions  might  be  defeated. 


DE  SURDO  ET  MUTO. 

i  II.  Quinimoet  mutusetsur-  §  2.  A  soldier  though  mute 
dus  miles  testamentum  facere  po-  and  deaf,  may  yet  make  a  testa- 
test,  ment. 


DE  MILITIBUS  ET  VETERANIS. 

§  III.  Sed  hactentis  hoc  illis  a  §  3.  This  privilege  was  gran- 

principalibus        constitutionibus  ted  by  the  imperial  constitutions 

conceditur,  qnatenus  militant  et  to  military  men,  to  be  enjoyed  on- 

in  castris  degunt.    Post  missio-  ly  during  actual    service,    and 

nem  vero  veterani,  vel  extra  cas-  while  they  lived  in  tents.    For, 
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tra  alii,  si  faciant  adhuc  militan-  if  veterans  after  dismission,  or 
tes  testamentum  communi  omni-  soldiers  out  of  camp,  would  make 
wm  civium.  Romanorum  jureid  their  testaments,  they  most  pur- 
faceredebent.  Et  quod  in  castris  sue  the  forms  required  of  all  the 
fecerint  testamentum  non  com-  citizens  of  Rome,  And,  if  a  tes- 
rauni  jure,  sed  quomodo  volue-  tament  be  made  in  camp^  and  the 
rint,  post  missionem  intra  annum  solemnities  of  the  law  are  notad- 
tantum  valebil  .Q^uid  erg5  si  intra  hered  to,  it  will  continue  valid  on- 
annum  quisdecesserit,conditioan-  ly  for  one  year  after  dismission 
tem  haeredi  adscripta  post  annum  from  the  array.  Suppose  there- 
^xtiterit?  an  quasi  militis  testa-  fore,  a  soldier  should  die  testate 
nientum  valeat?  Et  placet  vale-  within  a  year  after  his  dismission, 
re  quasi  miltis.  and  the  condition,  enjoined  upon 

the  heir  should  happen  after  the 
year,  would  his  testament  be  val- 
id? We  answer,  it  would  pre- 
vail as  a  military  testament. 


DE  FACTO  ANTE  MILITIAM  TESTAMENTO. 


5  IV.  Sed  et,  si  quis  ante  mili- 
tiam  non  jure  fecit  testamentum, 
«t  miles  factus,  et  in  expeditione 
degens,  resignavit  illud,  et  quse- 
dtun  adjecit  sive  detraxit,  vel  ali- 
4s  manifesta  est  militis  voluntas, 
hoc  valere  volentis,  dicendum  est, 
valere  hoc  testamentum,  quasi  ex 
aova  militis  voluntate. 


§  4.  If  a  man,  before  entering 
into  the  army,  should  make  his 
testament  irregularly,  and  after- 
wards, upon  an  expedition,  open 
it  for  the  purpose  of  addinof,  or 
striking  out :  or  if  he  should  oth- 
erwise make  his  intention  mani- 
fest, that  this  testament  should  be 
valid,  it  must  be  pronounced  so, 
by  virtue  of  this  republication. 


DE  MILITE  ARROGATO  VEL  EMANCIPATO. 

§  V.  Denique,  et  si  in  arroga-  §  5.  If  a  soldier  be  given  in  ar- 
tionem  datus  fuerit  miles,  vel  fili-  rogation,  or,  being  the  son  of  a 
usfamilias  emancipatus  est,  testa-  family,  be  emancipated,  his  testa- 
mentum ejus  quasi  ex  novd.  mili-  ment  is  equally  valid,  as  if  he  had 
tis  voluntate,  valet :  nee  videtur  republished  it  by  a  new  declara- 
capitis  diminutione  irritum  fieri,  tion :  nor    is    it  invalidated    by 

his  change  of  state. 


DE  PECULIO  QUASI  CASTRENSL 

§  VI.  Sciendum  tamen  est,  $  6.  Be  it  known,  that,  since 
quod  cum  ad  exemplnm  castren-  the  ancient  laws,  as  well  as  the 
«isfeculii,  tarn  anteriores  leges,    later  constitution,  have,  in  imitar 
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qUam  principales  constitutiones  tion  of  the  military  estates,  given 
qnibusdam  quasi  castrensia  dede-  to  some  persons  ^uasi  military 
roQt  peciilia,  et  horutn  quibHs*  estates,  and  have  ihdul^ed  some 
dam  perihissum  fuerat  etiam  in  of  these  in  the  liberty  of  making 
potestate  degentibus  testari,  nos-  testaments,  while  they  were  un- 
tra  constitutio,  id  latins  ekten-  der  power,  our  constitution  still 
dens,  pern&iserlt  oninibus  in  hu-  extending  this  privilege,  hath  per- 
juscemodi  peculiis  testari  qui-  mitted  all  persons,  who  possess 
ddm,  sed  jure  conmluni.  Cujus  th^e  estates,  to  make  their  testa- 
constitutionis  tenore  perspecto,  li-  ments,  biit  according  to  tlie  com- 
centia  est  nihil  eorum,  quae  ad  liion  forms  of  Idw.  Whoever 
pridfatum  jus  pertinent,  igndrare;  carefully  peruses  that  constitu- 
tion, may  fully  inform  himself  of 
all  that  relates  to  the  before-men- 
tioned privilege^ 


tiTULUS  DUODElCiMUS. 

aUIBUS  NON  EST  PERMISSUM  FACERE    TESTA- 

MENTUM; 


b.  xxviii.  T.  1.    C.  vi.  T.  22» 


DE  FILIO-FAMILIAS; 

NON  tamen  omnibus  licet  fa^  The  right  of  making  d  testa'* 

cere  testamentum :  statim  enim  men  I  is  not  granted  to  alh    Per- 

ii,  qui  alieno  juri  subjecti  sunt,  sdns  under  the  power  of  others, 

testamentifaciendijusnonhabent!  have  not  this  right:  so  that,  al- 

ade6  ^aidem  ut,  quamvis  paren-  though  parents  have  given  per- 

tes  eis  permiserint,  nihilo  magis  mission,  this  will  not  enable  their 

jure  testari  possint :  exceptis  iisj  children   to  make  a  valid  testa- 

quos  antea    enumeravimus^    et  ment ;  those  excepted  whom  we 

prsecipa^  militibus,  qui  in  potes-  have    already    mentioned,  and 

tate*  parentum  sunt ;  quibus  de  principally  sons  of  families  en- 

eo,  quod  in  castris  acquisiveruntj  gaged  in  the  army^  who  by  our 

permissum  est,  ex  coustitutioni-  constitutions  may  bequeath  what- 

bos  principum,  testamentum  fa-  ever  thay  have  acquired  by  mili- 

oere*    Quod  quidem  jus  ab  ini-  tary  service.     This  permission 

tio  tantum  militantibus   datum  was  at  first  granted  by  Angus- 

est,  tam  ex  anctoritate  Divi  Au-  tus^   Nerval  and  that  Excellent 

gosti,  quam  Nervse,  nee  non  ob-  prince  TVq/ait,  to  actual  soldiers 
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timi  imperatoris  Trajani :  postea  only ;  but  afterwards  it  was  ex- 
vero  subscriptione  Divi  Hadriani  tended  by  the  emperor  Adrian 
etiam  dimissis  k  militia,  id  est,  to  veterans,  that  is,  to  soldiers 
veteran  is,  concessum  est.  Ita-  who  had  received  their  dismis- 
que,  siquideni  fecerint  de  cas-  sion:  and  therefore,  if  the  son 
trensi  peculio  testamentum,  per-  of  a  family  bequeath  his  castren- 
tinebit  hoc  ad  eum,  quern  hasre-  siafi  or  military  estate,  it  will 
dem  reliquerunt :  si  verb  intes-  pass  to  his  instituted  heir  :  but, 
tati  decesserint  nullis  liberis  vel  if  such  son  die  intestate  without 
fratribus  superstitibus,  ad  paren-  children  or  brothers,  his  estate 
teseorum,  jurecommuni  pertine-  will  then  pass  of  common  right 
bit.  Ex  hoc  intelligere  possu-  to  his  father,  (or  other  paternal 
mus,  quod  in  castris  acquisierit  ascendants.)  We  may  hence  m- 
miles,  qui  in  potestate  patris  est,  fer,  that  whatever  a  soldier,  al- 
neque  ipsum  patrem  adimere  though  under  power,  hath  ac- 
posses,  neque  patris  creditores  id  quired  by  military  service,  can 
vendere,  vel  altfer  inquietare,  ne-  not  be  taken  from  him  even  by 
due  patre  mortuo  cum  fratribus  his  father;  whose  creditors  can- 
commune  esse ;  secf  scilicet  pro-  not  sell  it,  or  otherwise  disturb 
prium  esse  ejus,  qui  id  in  castris  the  son  in  his  possession ;  and 
acquisierit :  quamqu^m  jure  civ-  what  is  thus  acquired  is  not  lia- 
ili  omnium,  qui  in  potestate  pa-  ble  to  be  shared  in  common  with 
rentum  sunt,  peculia,  period^  in  brothers,  upon  the  demise  of  the 
bonis  parentum  computentur,  ac  father,  but  remains  the  sole  prop- 
servorum  peculia  in  bonis  domi-  erty  of  him,  who  acquired  it ;  al- 
norum  numerantur :  exceptis  vi-  though  by  the  civil  law,  the  pe- 
delicti  iis,  quae  ex  sacris  consti-  culia,  or  estates  of  those,  who 
tutionibus,  et  przecipu^  nostris,  are  under  power,  are  reckoned 
propter  diversas  causas  non  ac-  among  the  wealth  of  their  pa- 
quiruntur.  Prset^r  hos  igtur,  rents ;  in  the  same  manner  as 
qui  castrense  peculium  vel  quasi  the  pecuKum  of  a  slave  is  es- 
castrense  habent,  si  quis  alius  teemed  the  property  of  his  mas- 
filius  familias  testamentum  fece-  ter.  But  those  estates  must  be 
rit,  inutile  est ;  licet  suae  potes-  excepted,  which  by  the  constitu- 
tatis  factus  decesserit.  tions  of  the  emperors,  and  chiefly 

by  our  own,  are  prohibited  for 
divers  reasons  to  be  acquired  for 
parents.  Upon  the  whole,  if  the 
son  of  a  family,  neither  possessed 
of  a  military  or  jt^a^i-military 
estate,  make  a  testament,  it  wilt 
not  be  valid,  even  though  he  be 
afterwards  emancipated,  and  sui 
juris  before  his  death. 
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DE  IMPUBERE  ET  FURIOSO 

i  I.  Prffiterea  testamentum  fa-  §  1.  A  person,  within  the  age 

cere  non  possunt  impuberes  ;  quia  of  puberty,  cannot  make  a  good 

nullum    eorum  animi  judicium  testament;  because  he  is  not  sup- 

est.    Item  furiosi  ;    quia  mente  posed  to  possess    the    requisite 

carent.     Nee  ad  rem  pertinet,  si  judgment  of  mind  ;  so  of  a  mad- 

impubes  postea  pubes,  aut  furio-  man,  inasmuch  as  he  is  deprived 

sus  postea  compos  mentis  factus  of  his  senses.     Nor  is  it  material 

fuerit,  et  decesserit.    Furiosi  au-  though  the  minor  arrive  at  puber- 

tem,  si  per  id  tempus  fecerint  tes-  ty  before  his  death ;  or  the  mad- 

tamentum,  quo  furor  eorum  inter-  man  regain  his  senses,  and  then 

missus  est,  jure  tcstati  esse  viden-  die.    But,  if  he  make  his  virill  du- 

tnr ;  cert^  eo,  quod  ante  farorem  ring  a  lucid  interval,  he  is  a  le- 

fecerint,  testamento  valente :  nam  gal  testator ;  for  it  is  certain  that 

neque  testamentum  recte  factum,  a  testament,  which  a  man  hath 

Deque  iiUum  aliud  negotium  rec-  made  before  he  was  seized  with 

t^  gestum,  postea  furor  interven-  madness,  is  good  :  for  a  subse- 

iens  perimit.  quent  fit  of  phrenzy  can  neither 

invalidate  a  regular  testament,  or 
any  other  regular  transaction. 


DE  PRODIGO. 

§  II.  Item  prodigus,  cui  bono-  §  2.  A  prodigal  also,  who  is 

rum  suorum  administratio  inter-  interdicted  from  the  management 

dicta  est,  testamentum  facere  non  of  his  own  affairs,  cannot  make  a 

potest :  sed  id,  quod  ant^  fecerit,  testament :  but  if  it  were  made 

quaminterdictiobonorum  suorum  before    such    interdiction,  it    is 

ei  fiat,  ratum  est.  valid. 


DE  SURDO  ET  MUTO. 

§  III.  Item  surdus   et  mutus  §  3.  A  man  deaf  and  dumb  is 

Don  semper  testamentum  facere  not  always  capable  of  making  a 

possunt.    Utique  autem    de    eo  testament :  but  this  must  be  un- 

surdo  loquimur,  qui  omninb  non  derstood  of  one,  who  is  so  deaf  as 

exaudit  non  qui  tard^  exaudit.  to  be  unable  to  hear  at  all,  and 

Nam  et  mutus  is  intelligitur,  qui  not  of  a  mere  thickness  of  hear- 

eloqui  niliil  potest  non  qui  tard^  ing ;  and  of  that  dumbness  which 

loquitur.  Saep^  enim  etiam,  literati  prevents  all  utterance,  and  not  of 

homines  variis  casibus  et  audiendi  a  mere  difficulty  of  speech :  for  it 

et  loquendi  facultatem  amittunt-  often  happens,  that  men  of  learn- 

Unde  nostra  constitutio  etiam  his  ing  lose  the  faculty  of  hearing 

ubTeoiti  at,  certiscasibus  et  modis,  and  speaking  by  various  miafor- 
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•ecundftm  normam  ejus  possint  tunes ;  therefore  our  constitution 
testari,  aliaque  facere,  qiiie  eis  comes  in  aid  of  all  such  persons, 
permissa  sunt.  Sed,  si  quis  post  and  permits  them,  in  certain  ca- 
testamentum  factum,  adverse  va-  ses,  to  make  testaments  and  do 
letudme  aut  quolibet  alio  casu  many  other  acts,  observing  the 
mutus  aut  surdus  esse  ccBperit,  rules  therein  laid  down.  But,  if 
ratum  nihilominC|s  manet  ejufj  any  man  after  making  his  testa- 
testamentun^.  ment,  become  deaf  or  mute  by 

reason  of  ill  health  or  any  other 
accident,  his  testament  will  re- 
main good  notwithstanding. 

DE  CiECO. 

§  IV.  Cffieus  autem  non  potest  §  4.  A  blind  man  cannot  make 

facere  testamentum,  nisi  per  ob-  a  will,  unless  obserrin^  the  rules 

seryationem,  quam  lex  Divi    ^s.  which  the  law  of  the  emperor 

tim  patns  nost^i  iptroduxit.  Justin  our  father,  has  introduced, 

PE  EO,  QUI  EST  APtJD  HOSTES. 

}  V.  Ejus,  qui  apud  hostes  est,  §  6.  The  testament  of  a  capr 

testamentum,  quod  ibi  fecit,  non  tive  is  not  valid,  if  made  during 

valet,  quamvis  redierit :  sed  quod,  his  captivity ;  even  although  h^ 

oum  in  civitate  fuerat,  fecit,  sive  live    to    return.    But   if  made 

redierit,  valet,  jure  postliminii ;  while  in  the  city,  it  is  good  :  ei-. 

«ve  illio  deoesserit,  vajet  ex  lege  ther  by  the  jus  postHminii,  if  the 

Uornelia.  prisoner  return  ;  or  by  the  law" 

Cbm^ta,  if  he  die  captive. 


TITUI^US  PECIMUS.TEIITIUS. 


DE  E3CH.EREDATIONE  LIBRRORUM. 
p.  xxviii.  T.  2.    C.  vi.  T.  28,  29.    Nov.  116. 

JFUS  VBTUS  BE  UBERIS   IN  POTESTATE. 

NON  tamen,  ut  omninb  valeal  The  solemnities  of  law,  before 

lestaDoentum,  sufficit  hsBc  obser-  explained,  are  not  alone  sufficient 

vatic,  quam  supra  exposnimus :  to  make  a  testament  valid.    Foi 

sedi  qui  filium  ip  potestate  h^bet,  he,  who  has  a  son  under  his  pow- 

eurar«  debet,  ut  cum  basredem  er,  should  take  cere  either  to  in- 
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instituat,    vel    exh©redem    eum  stitute  him  his  heir,  or  to  disin- 

nominatim    faciat.    Alioqui,    si  herit  him  by  name:  for,  if  he 

eum  silentio  praterierit,  inutiliter  pass  over  his  son  in  silence,  the 

testabitur :  ade5  quidem  ut,  si  vi-  testament    will    have  no  effect, 

vo  patre  fiiius  mortnus  sit,  nemo  And  even  if  the  son  die  living  the 

haeres  ex  eo  testamento  existere  father,  yet  no  one  can  take  upon 

possit :  quia  scilicet  ab  initio  non  himself  the  heirship  by  virtue  of 

constiterit    testamentum.       Sed  such  a  testament,  inasmuch  as  it 

non  ita  de  filiabus,  et  aliis  per  vi-  was  null    from    the  beginning, 

rilem  sexum  descendentibus  libe-  But  the  ancients  did  not  observe 

ris  utrinsque  sexus,  antiquitati  fu-  this  rule  in  regard  to  daughters 

erat  observatum :  sed,  si  non  fue-  and  grandchildren  of  either  sex, 

rant  script!  haeredes    scriptaeve,  though  descended  from  the  male 

vel  exheeredati  exhaeredataeve,  tes-  line  ;  for  although  these    were 

tamentum  quidem  non  infirmaba-  neither  instituted  heirs,  or  disin- 

tur,  jus  tamen  accrescendi  eis  ad  herited,  yet  the  testament  was  not 

certam    portionem    praestabatur.  invalidated ;  because  a  right  of 

Sed  nee  nominatim  eas  personas  accretion  entitled  them  to  a  cer- 

exhaeredare    parentibus    necesse  tain  portion  of  the  inheritance : 

erat,  sed  licebat  inter  caeteros  hoc  parents  were  therefore  not  neces- 

facere.     Nominatim  autem  quis  sitated  to  disinherit  these  children 

exhaoredari  videtur,  sive  ita  ex-  nominally,  but  might  do  it  inter 

bseredetur,    Titius  fiiius   mens  ccBteras.    A  child  is  nominally 

exhceres  esto,  sive  iiHf  fiiius  meus  disinherited,  if  the  words  of  the 

exheeres  esio,  non  abjecto  proprio  will  are  let  Titius  my  son  be  dis- 

nomine ;  scilicet,  ai    alius  fiiius  inherited ;  or  even  thus ;  let  my 

noQ  extet.  son  be  disinherited^  without  the 

addition  of  a  proper  name,  provi- 
ded the  testator  bad  no  other  son 
living. 


DE  P0STHUMI3. 


i  L  Posthumi  quoque  liberi 
vel  bseredes  instituti  debent  vel 
exhflsredari :  et  in  eo  par  omnium 
conditio  est ;  quod  et  Alio  posthu- 
moy  et  quolibet  ex  caeteris  libe- 
ri8,9ive  feminini  sexus  sive  mascu- 
lini,  praeterito,  valet  quidem  testa- 
mentum, sed  postea,  agnatione 
posthumi  sive  posthumaD,  rumpi- 
tur,  et  e&  ratione  totum  infirma- 
tur.  Idebque,  si  mulier,  ex  qua 
posthumus  aut  posthuma  speraba- 
tur,  abortum  fecerit,  nihil  imped- 
imenlo  est  scriptis  haeredibus  ad 


§  1.  Also  posthumous  children 
should  either  be  instituted  heirs, 
or  disinherited :  and  in  this  the 
condition  of  all  children  is  equal : 
but,  if  a  posthumous  son,  or  any 
posthumous  descendant  in  the 
right  line,  male  or  female,  be  pre-- 
termitted,  the  testament  willnever- 
theless  be  valid  at  the  time  of  ma- 
king it;  but,  by  the  subsequent 
birth  of  a  child  of  either  sex,  it 
will  be  annulled.  And  there- 
fore, if  a  woman  from  whom  a 
posthumous  child   is   expected^ 
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haereditatem  adeundam.  Sed  fcB-  should  miscarry,  nothing  can  pre- 
minini  quidern  sexQs  persons  vel  vent  the  written  heirs  from  enter- 
nominatim  vel  inter  ceeteros  ex-  ing  upon  the  inheritance.  But 
haeredari  solebant:  dura  tamfen,  posthumous  females  may  be  ei- 
si  inter  caeteros  exhaeredarentur,  ther  nominally  disinherited,  or 
aliquid  eis  legaretur,  n^  videren-  inter  ceeteros  by  a  general  clause : 
tur  praeteritae  esse  per  oblivionem.  yet,  if  disinherited  inter  ceeteros^ 
Masculos  verb  posthumos,  id  est,  something  must  be  left  them  to 
filios  et  deinceps,  placuit  non  ali-  show  they  were  not  omitted 
tfcr  recte  exhaeredari,  nisi  nomina-  throuo:h  forgetfuhiess.  But  male 
tim  exhspredarentur,  hoc  scilicet  posthumous  children,  t.  e.  sons, 
modo,  quicunque  mihifilius  gen  and  their  descendants  in  the  di- 
itus  fuerit^    exhceres  esio,  rect    line,  cannot  be    disinher- 

ited otherwise  than  nominally  in 
this  form :  whatever  son  is  here- 
after bom  to  mef  I  disinherit 
hi  fn. 


DE  QUASI  POSTHUMIS. 

5  11.  Posthumorum  autem  lo-  §  2.  Those  are  reckoned  in 
€0  sunt  et  hi,  qui  in  sui  hseredis  the  place  of  posthumous  children 
locum  succedendo,  quasi  agnas-  who,  succeeding  in  the  stead  of 
cendo  fiunt  parentibus  sui  hae-  proper  heirs,  become,  by  agna- 
fedes:  ut  ecce,  si  quis  filium,  et  tion^  or  qxiasi-huth^  proper  heirs 
«x  eo  nepotem  neptemve,  in  po-  to  their  parents  :  thus,  if  Titius 
testate  habeat,  quia  filius  gradu  have  a  son  under  his  power,  and 
praecedit,  is  solus  jura  sui  haere-  and  by  him  a  grand-son,  or  grand- 
dis  habet ;  quamvis  nepos  quoque  daughter,  then  would  the  son,  be- 
et neptis  ex  eo  in  eadem  potestate  cause  he  is  first  in  degree,  have 
sint.  Sed,  si  filius  ejus  vivo  eo  the  sole  right  of  a  proper  heir,  al- 
raoriatur,  aut  qualibet  ali^  ratione  though  the  grand-son,  or  grand- 
exeat  de  potestate  ejus,  incipit  ne-  daughter  by  that  son,  is  under  the 
pos  neptisve  in  ejus  locum  succe-  same  parental  power.  But,  if  the 
dere,  et  eo  modo  jura  suorum  son  of  Titius  should  die  in  bis 
hceredum  quasi  agnaiione  nancis-  father's  lifetime,  or  should  by  any 
citur.  Ne  ergo  eo  modo  rumpa-  other  means  cease  to  be  under  his 
ur  ejus  testamentum,  sicdt  ipsum  father's  power,  the  grand-son  or 
filium  vel  haeredem  instituere  vel  granddaughter  would  succeed  in 
nominatim  exhasredare  debet,  ne  his  place ;  and  would  thus,  by 
non  jure  faciat  testamentum ;  ita  what  may  be  called  a  ^uo^-birth, 
et  nepotem  neptemve  ex  filio  ne-  obtain  the  right  oi  a  proper  heir, 
cesse  est  ei  vel  haeredem  instituere  Therefore,  as  it  behoves  a  testator 
vel  exhaeredare  ;  ne  fortfe  eo  vivo,  for  his  own  security,  either  to  in- 
filio  mortuo,  succedendo  in  locum  stitute  or  disinherit  his  son,  lest 
ejus  nepos,  neptisve,  quasi  agnas-  his  testament  should  beannuiled, 
cendo,  rumpat  testamentum.    Id-  so  it  is  equally  necessary  for  him 
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que  lege  Julia  Velleia  provisum  either  to  institute  or  disinherit  his 
est:  in  quA  similis  exhaeredatio-  grand-son  or  granddaughter  by 
BIS  modus  ad  similitudiuem  post-  that  son,  lest,  if  his  son  should 
humorum  demonstratur.  die  in  his  (the  testator's)  life-time, 

his  grand-son  or  grand-daughter, 
succeeding  to  the  place  of  his  son, 
should  make  void  his  testament 
by  quasi  agnation.  This  has 
been  introduced  by  the  law  Jiilia 
VMeia^  in  which  is  set  forth  a 
form  of  disinheriting  g^wa^i-post- 
humons,  like  that  of  po2»thumous 
children. 

DE  EMANCIPATIS. 

J  IIL  Emancipates  liberos  ju-'  §  3.  The  civil  law  does  not 
re  civili  neque  hasredes  instituere,  make  it  necessary,  either  to  insti- 
neque  exhaeredare,  necesse  est :  tute  emancipated  children  heirs, 
quia  non  sunt  sui  haeredes.  Sed  or  to  disinherit  them  in  a  testa- 
prastor  omnes,  tam  foeminini  sex-  ment ;  inasmuch  as  they  are  not 
Os  quam  masculini,  si  haeredes  sui  haredes,  i.  e.  proper  heirs, 
non  instituantur,  exhseredari  ju-  But  the  pr»tor  ordains,  that  all 
bet ;  yirilis  sexus  nominatira,  children  male  or  female,  if  they 
foBminini  vero  inter  caeteros:  be  not  instituted  heirs,  shall  be 
quia,  si  neque  haeredes  instituti  disinherited ;  the  males  nominal- 
fuerunt,  neque  ita  (ut  diximus)  ly;  the  females  inter  ccdteros : 
exhaeredati,  promittit  eis  pr»tor  for,  if  children  have  neither  been 
contra  tabulas  testamenti,  bono-  instituted  heirs,  nor  properly  dis- 
rum  possessionem.  inherited  in  manner  before  men- 

tioned, the  praetor  gives  them 
possession  of  the  goods,  contrary 
to  the  testament. 

DE  ADOPTIVIS. 


i  IV.  Adoptiri  liberi,  quamdiii 
sunt  in  potestate  patris  adoptivi, 
ejusdem  juris  habentur,  cujus 
sunt  juslis  nuptiis  quaesiti:  itaque 
hteredes  instituendi  vel  exhaered- 
andi  sunt,  secundum  ea,  quae  de 
natu  ralibus  exposui  mus.  Eman- 
cipati  verb  kpatre  adoptivo,neque 
jure  ctvili,  neque  eo  jure,  quod 
ad  edictum  praetoris  attinet,  inter 
liberos  connumerantur.    Qu&  ra- 


§  4.  Adopted  children,  while 
under  the  power  of  their  adoptive 
father,  are  entitled  to  the  rights 
of  children  born  in  lawful  matri- 
mony :  and  therefore  they  must 
either  be  instituted  heirs^  or  dis- 
inherited, according  to  the  rules 
laid  down  respecting  natural 
(legitimate)  children.  But  nei' 
ther  by  the  civil  law,  or  by  pria- 
torian  equity,  are  children  eman- 
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tione  accidit,  ut  ex  diverso,  quod  cipated  by  an    a(ldt>tive  fath^ri 

ad  natnralem  parentem  attinet,  numbered  amonor  his  natural  or 

quamdiii  quidem  sunt  in   adop-  legitimate    children,    so    Bs    to 

tiv&  familia,  extraneorum  nume-  partake  of  their  rijjhts :   hence 

ro  habeantur,  ut  eos  neque  hcBre-  adopted  children,  while  in  adop- 

des    instituere,    neque    exhsere-  tion,  are    reputed    strangers    to 

dare,    necesse    sit :    cum    verb  their  natural  parents,  who  need 

emancipati  fuerint  ab   adoptive  not  institute  them  heirs,  or  dis- 

patre,  tunc  incipiant  in  ek  causa  inherit  them  :  but,  when  emanci- 

esse,  in  quzL  futuri  essent,  si  k  pated  by  their  adoptive  father, 

natural!    patre  emancipati    fuis-  they  are  in  the  same    state,  in 

sent.  which  they  would  have  been,  if 

emancipated  by  their  natural  fa- 
ther; 


JUS  NOVUM. 

i  V.  Sed  hcBC  quidem  vetustas  §  5.  These  Were  the  rules  of 

introducebat.    Nostra  vero  con-  old  times.    But  we  (not  think- 

stitutio,  inter  masculos  et  foemin-  ing,  that  any  distinction  can  rea- 

as  in  hoc  jure  nihil  interesse  ex-  sonably  be    made    between  the 

istimans,  quia  utraque  persona  in  two  sexes^    inasmuch   as    they 

hominum     procreatione     simili  equally  contribute  to  the  procrea- 

naturoB  officio  fungitur,  et  lege  tion  of  the  species,  and  because, 

antique  duodecim  tabularum  om-  by  the  ancient  law  of  the  twelve 

nes  similiter  ad  successionem  ab  tables,  all  children,  were  equally 

intestato     vocabantur,    quod   et  called  to  the  succession  ab  intes- 

praetores  postea  secuti  esse  vi-  tato^  which  law  the  praetors  seem 

dentur,  ide6  simplex  ac  simile  afterwards    to    have    followed) 

jus,  et  in  filiis  et  in  filiabus  et  in  have  by  our  constitution  intro- 

caeteris  descendentibus  per  viri*  duced  the  same  law  both  as  to 

lem  sexum  personis^  non  solum  sons  and  daughters,  and  also  to 

jam  natis,  sed  etiam  posthumis,  all  other  decendants  in  the  male 

introduxit;  ut   omnes,  sivfe  sui  line,  whether  in  being,  or  post- 

siv^  emancipati  sint,  vel  haeredes  humous :  so    that    all    children 

instituantur,  vel  nominatim  ex-  whether  they  are  proper  heirs  or 

hoeredentur :  et  eundem  habeant  emancipated,  must  either  be  in- 

effectum  circa  testamenta  paren-  stituted  heirs  or  disinhferited  by 

turn  suorum  infirmandaj  et  haere-  name  :  and  they  possess  the  same 

ditatem    auferendam,  quern  filii  influence  as  to  avoiding  the  tes- 

sui  vel  emancipati   habent,  sivfe  tament  of  the  parent,  and  destroy- 

jam  nati  sint,  sivfe,  adhuc  in  ute-  ing  the  heirship,   as  the  legiti- 

ro    constituti,   postea  nati  sint.  mate    or  emancipated    children 

Circa  adoptivos  autem  filios  cer-  have,  whether  appointed  as  liv- 

tam  induxiraus  divisionem,  qua  ing  or  as  posthumous  children, 

in    nostra    constitutione,   quam  In  respect  of  adopted  children, 

super  adoptivis    tulimus,     con-  we    have     introduced     certain 

tinetur.  regulations,  which  ere  contained 

in  our  constitution  of  adoptionsi 
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DE  TESTAMENTO  MBLITIS. 


}  YI.  Sed,  si  in  expeditions  oc- 
capatus  miles  testamentum  faciat, 
at  liberos  suos  jam  natos  vel  post- 
humos  nominatimnon  exhsereda- 
verit,  sed  silentio  prseterierit,  non 
i^norans,  an  habeat  liberos,  silen- 
tiumejus  pro  exhseredatione  nom- 
inatim  facta  valere,  coustitutiooi- 
bus  principum  cautum  est. 


§  6.  If  a  soldier  in  actual  ser 
vice  make  his  testament,  and  nei~ 
ther  disinherit  his  children  alrea- 
dy born,  or  his  posthumous  chil- 
dren by  name,  but  pass  them  over 
in  silence,  although  it  be  known 
to  him,  that  he  has  such  children^ 
it  is  provided  by  the  constitutions 
of  the  emperors,  that  such  silence 
shall  be  equal  to  a  nominal  disin- 
herison. 


DE  TESTAMENTO  MATRIS,  A  UT  AVI  MATERNI. 


i  VII.  Mater  vel  avus  mater-  §  7.  Neither  a  mother,  nor  a 
nos  necesse  non  habent  liberos  grandfather  on  the  mother's  side, 
suos  aut  hsQredes  instituere,  aut  need  expressly  institute  their  chil- 
exhaeredare,  sed  possunt  eos  silen-  dren  heirs,  or  disinherit  them,  but 
tio  ofnittefe :  nam  silentium  ma-  may  pass  them  by  in  silence ;  for 
tris  aut  avi  materni,  et  cseterorum  the  silence  of  a  mother,  a  mater- 
per  matrem  ascendentium,  tan-  nal  grandfather,  and  of  all  other 
turn  facit,  quantum  exhaeredatio  ascendants  on  the  mother's  side, 
patris.  N^ue  enim  matri  filium  is  equivalent  to  an  actual  disinher- 
filiamve,  nequeavo  materno  nepo-  ison  by  a  father.  For  a  mother  is 
tern  neptemve  ex  filia,  si  eum  eam-  not  obliged  to  disinherit  her  chil- 
ve  haoredem  non  instituat,  exhere-  dren,  if  she  does  not  think  proper 
dare  necesse  est,  sive  de  jure  to  institute  them  her  heirs :  nei- 
civili  quasramus,  sive  de  edicto  ther  is  a  maternal  grandfather  un- 
prstoris,  quo  praetor  praeteritis  der  a  necessity  of  instituting  or  of 
liberis  contra  tabulas  bonornm  disinheriting  his  grandson  or 
possessionem  promittit :  sed  aliud  granddaughter  by  a  daughter ;  in- 
eis  adminiculum  servatur,  quod  asmuch  as  this  is  not  required 
paulo  post  vobis  manifestum  fiet.    either  by  the  civil  law.  or  the  edict 

of  tlie  praetor,  which  gives  posses- 
sion of  goods  contrary  to  the  testa- 
ment, to  those  children,  who  have 
been  passed  over  in  silence.  But 
children,  in  this  case,  are  not  with- 
out remedy  against  the  testament 
of  their  mother  or  maternal 
grand-father,  which  shall  be 
shown  hereafter. 
17 
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TITULUS  DECIMUS-aUARTUS, 


DE  HiEREDlBUS  INSTITUENDIS. 


D.  xxviii.  T,  5.    C.  vi.  T.  24 


QUI  POSSUNT  H^REDES  INSTITUL 

H^REDES  instituere  permis-  A  man  may  appoint  slaves,  as 

sum  est  tam  liberos  homines  quam  well  as  freemen,  to  be  his  heirs  by 

servos ;    et  tam  proprios,  qnam  testament ;  and    may    nominate 

alienos.      Proprios  auteiu    olim  the  slaves  of  another  as  well  as 

quidem  secundiim  plurium  sen-  his  own :  yet,  according  to   the 

tentias  non  alitor,  quam  cnm  lib-  opinion  of  many,  no  master  could 

ertate,  rect^  instituere  licebat  ho-  formerly  make  his  own  slaves  his 

dib  verdetiam  sin^  libertate  ex  heirs,  without  freeing  them:  but, 

nostra  constutione   eos.  haeredes  at  present,  by  our  constitution, 

instituere  permissum  est.    duod  masters  may  do  this:  which  we 

non  per  innovationem  induximus,  have  introduced,  not  for  the  sake 

sed  quoniam8equiuserat,et  Atiii-  of   mnovation,   but    because   it 

cino  placuisse,  Paulus  suis  libris,  seemed  most  just;  and  because 

quos  tam  ad  Masurium  Sabinum  Paulua,  in  bis  commentaries  up- 

quam  ad  Plautium  scripsit,  refert.  on   Sabinus  and  Plauiius    af- 

Proprius  autem  servus  etiam  is  firms,  that  this  was  also  the  opin- 

intelligitur,  in  quo  nudam  propri-  ion  of  Atilicinus.      We  call  a 

etatem  ^testator  habet,  alio  usum-  slave  proprius  servus,  if  the  tes- 

fructumhabente,  Est  tamen  casus,  tator  had  only  a  naked  property 

quo  nee  cum  libe  tate  utiliter  ser-  in  him,  the  usufruct  being  in  an* 

Tus  a  domina  h  res  instituitur,  other.    But,  in  a  constitution  of 

ut  constitutione  Pivorum  Severi  the  emperors  Severus  and  Ant<h 

et  Antonini  cavetnr,  cujus  verba  ninvSf  there  is  a  case,  in  which  a 

h^c  sunt.      Servum,  adulterio  slave  was  not  permitted  to  be  in- 

maculatum,  non  jure  tesiamen-  stituted  heir  by  his  owner,  at* 

tomanumissumantesenterUiam  though  his  liberty  was  expressly 

ab  ea  rmdiare  viderij  qutB  rea  given  to  him.    The  words  are — 

fuercU  ejusdem  criminis  postu-  It  is  consonant  to  right  reason^ 

lata,  rationis  est.     Quare  sequi-  that  no  slave,  accused  of  adultery 

tur,  ut,  in  etmdem    a  domina  with  his  mistress,  shall  be  allovh 

collata,  hmredis  institio  nullius  ed,  before  a  sentefice  of  acquital, 

m^menti  habeatur.    Alienus  ser-  to  be  mhdefree  by  that  mistress, 

vus  etiam  is  intelligitur,  in  quo  who  is  alleged  to  be  a  partner  in 

usumfructum  testator  habet,  the  crime.     Hence  if  a  njistress 

institute  such  a  slave  to  be  tier 
heir,  it  is  of  no  avail.  Alunus 
servus  is  one  of  whom  the  testator 
bad  only  the  usufruct, 
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SI  SCRVUS  HiERES   INSTITUTUS  IN  EADEM  CAU8A  MANSERTT, 

VEL  NON. 

i  I.  Servus  autem  h  domino  }  L  A  slave  instituted  by  his 
8UO  hasres  institutus,  siquidem  in  master,  remaining  in  slavery  be- 
e^em  caus^  manserit^  fit  ex  tes-  comes  free  at  the  death  of  his 
tamento  liber,  hasresque  ei  ne-  master,by  virtue  of  the  testament, 
cessarius.  Si  ver5  h  vivo  tes-  and  his  necessary  heir.  But, 
tatore  manu missus  fuerit,  suo  if  he  be  manumitted  in  the  Ufe- 
^  arbitrioadirehoereditatem potest;  time  of  li is  master,  he  may  ac- 
"^quia  non  fit  hddres  necessarius,  cept  or  refuse  the  inheritance  j 
cum  utrumque  ex  domini  testa-  for  he  does  not  become  a  neces- 
mento  non  consequatur.  Q,uod  sary  heir,  since  he  does  not  o\h 
si  ah'enatus  fuerit,  jussu  novi  tain  both  his  Hberty  and  the  in- 
domini  adire  haereditatem  debet,  heritance,  by  virtue  of  the  testa* 
et  ek  ratione  per  eum  dominus  fit  lament.  But,  if  he  should  be  al-^ 
hasres :  nam  ipse  alienatus  neque  iened,  he  can  not  enter  upon  the 
liber,  neque  h8sres4  esse  potest;  inheritance  unless  at  the  com- 
etiamsi  cum  hbertate  haeres  insti*  mand  of  his  new  master,  who 
tutus  fuerit:  destitisse  enim  k  through  his  slave  may  become 
libertatis  datione  videtur  domi-  the  heir  of  the  testator.  For  a 
nus,  qui  eum  alienavit.  Alieuus  slave  aliened,  can  not  obtain  his 
quoque  servus  hasres  institutus,  liberty,  or  take  an  inheritanQB 
SI  iu  eftdem  causa  duraverit,  jus-  to  his  own  use,  by  virtue  of  the  tes- 
su  ejus  domini  adire  heDreditatem  tament  of  the  master,  who  trans- 
debet.  -Si  verb  alienatus  fuerit  ferred  him,  although  his  freedom 
ab  eo,  aut  vivo  testa  tore,  aut  post  was  expressly  given  by  such  tes* 
mortem  ejus,  antequam  adeat,  tament ;  because  a  master,  who 
debet  jussu  novi  domini  adire.  has  aliened  his  slave^  seems  to 
At,  si  manumissus  est  vivo  testa-  have  renounced  the  intention  of 
tore,  vel  mortuo,  antequam  adeat,  enfranchising  him.  And,  when 
suo  arbitrio  adire  potest  hasredi-  the  slave  of  another  is  appoint* 
tatem.  ed  heir,  but  remains  in  slavery, 

he  can  not  take  the  inheritance, 
but  by  his  master's  order :  and, 
if  the  slave  be  aliened  in  the  life-^ 
time  of  the  testator,  or  even  af- 
ter his  death,  before  he  has  actu-^ 
ally  taken  the  inheritance,  he 
must  accept  or  refuse  it,  at  the 
command  of  his  new  master. 
But,  if  the  slave  be  infranchised, 
living  the  testator,  or  after  his 
death,  before  he  has  accepted  the 
heirship,  he  may  enter  upon  the 
inheritance  or  not^  at  bis  own 
?  option. 
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DE  SERVO  £L£REDITAR10. 

§  II.  Servus  etiam  alienus  post  §  2.  The  slave  of  another 
domini  mortem  rectfe  haeres  in-  may  legally  be  instituted  an  heir, 
stituitur :  quia  et  cum  hseredita-  after  the  death  of  his  master ; 
riis  servis  testamenti  factio  est.  for  slaves  of  an  inheritance  not 
Nondem  enim  adita  hsereditas,  entered  upon,  may  take  by  tes- 
personae  vicem  sustinet  non  hae-  tament :  for  an  inheritance,  not 
redis  futuri,  sed  defuncti :  cum  yet  entered  on,  represents  the 
etiam  ejus,  qui  in  utero  est,  ser-  person  of  the  deceased,  and  not 
vus  recte  hasres  instituatur.  of  the  future  heir :  thus  the  slave 

even  of  a  child  in  the  womb, 
may  be  constituted  an  heir. 

DE  SERVO  PLURIUM. 

§  III.  Servus  autem  plurium,  §  3.  If  the  slave  of  many  mas- 
cum  quibus  testamenti  factio  est,  ters,  all  capable  of  taking  by  tes- 
ab  extraneo  institutus  h^res,  uni-  tament,  is  instituted  heir  by  a 
cuique  dominorum,  cujus  jussu  stranger,  he  acquires  a  part  of  the 
adierit,  pro  portione  dominii  ac-  inheritance  for  each  master,  who 
quirit  heereditatem.  commanded  him  to  take  it,  ac- 

cording to  the  several  proportions 
of  properly. 

DE  NUMERO  ILEREDUM. 

§  lY.  Et  unum  homincm,  et  §  4.  A  testator  may  appoint 
plures,  usque  in  infinitum,  quot  one  heir,  or  as  many  heirs  as  he 
quis  haeredes  velit,  facere  licet,    pleases  in  infinitum, 

DE  DIVISIONE  HiEREDITATIS. 

§  V.  Haereditas  plerumque  di-  §  5.  An  inheritance  is  general- 

viditur     in    duodecim    uncias;  ly  divided  into  twelve    ttncicBj 

quae  assis  appellatione  continen-  that  is,  parts  or  ounces,  all  which 

tur.    Habent  autem  et  hse  partes  are  comprehended  under  one  to- 

propria  nomina  ab  uncia  usque  tal,  termed  an  As :  and  each  of 

ad  assem ;  ut  puta  hac,  sextans,  these  parts,  from  the  vncia  to  the 

quadrans,  triens,  quincunx,  sem-  As,  has  its  peculiar  name  :  viz. 

is,  septunx,  bes,  dodrans,  dextans,  Sextans — a  sixth  part,oi  2ounces. 

deunx.    Non  autem  utiquesem-  Quadrans — a  fourth,  or  Bounces, 

per  duodecim  uncias  esse  oportet :  Triens — a  third,  or  4  ounces, 

nam  tot  unciaB  assem  efficiunt,  Qwmcuwar-^five  ounces, 

quot  testator  voluerit :  et,  si  un-  Sepiis — a  moiety,  or  6  ounces, 

um  tantum  quis  ex  semisse  (ver-  Septunx — seven  ounces, 

bi  gratia)    hasredem    scripserit,  Bes — two  thirds,  or  8  ounces ; 
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totas  as  in  semisse  erk;  neque 
enim  idem  ex  parte  testatus,  et 
ex  parte  intestatus,  decedere  po- 
test, nisi  sit  miles,  cujus  sola  vo- 
luntas in  testando  spectatur. 
Et  6  contrario  potest  quis  in 
quantascunque  voluerit,  plurimas 
UQcias  suam  hsereditatem  divi- 
dere. 


qutisi,  bis  triens, 
Dodrans — nine  ounces,  or  three 
fourths;  quasi^   dempto    qucui' 
rante,  As, 

Dextans — ^ten  ounces ;  quasi, 
dempto  sextante,  As. 
Deunx — eleven  ounces  out  of 
twelve ;  quasi  dempta  uncia^  As. 
But  it  is  not  necessary,  that  an 
As,  or  totalf  should  always  be 
divided  into  twelve  parts ;  for  an 
ASf  may  consist  of  what  parts 
the  testator  pleases ;  and,  if  a 
man  name  but  one  heir,  and  ap- 
point him  ex  semisse,  i.  e.  the 
heir  of  six  parts;  yet  the  whole 
As  will  be  included ;  for  no  man 
can  die  partly  testate  and  partly 
intestate,  except  a  soldier,  whose 
intention  is  solely  to  be  regarded. 
And  a  testator  may  also  divide 
his  estate  into  as  many  parts,  as 
he  thinks  convenient. 


DE  PORTIONIBUS  SINGULORUM  HiEREDUM,    SI  TESTATOR  AS- 
SEM  NON  DIVISERIT,  AUT  PARTES  IN  QUORUNDAM.  PER- 
SONA NON  ULTRA  ASSEM  EXPRESSERIT. 


i  VI.    Si  plures  instituantnr       §  6.  If  many  heirs  be  appoin- 

hsredesi  ita  demum  in  hoc  casu  ted,  it  is  necessary  to  make  a  di  • 

partium  distributio  necessaria  est,  vision  of  the  effects,  if  it  be  not 

si  nolit  testator,  eos  ex  eequis  par-  intended,  that  all  should  take  in 

tibus  hfieredes  esse.     Satis  enim  equal  portions;  which  must  be 

coustat,  nuUis  partibus  nominatis,  the  case  if  no  distribution  be  made, 

ex  tequis  partibus  eos  hsBredes  es-  But  if  the  shares  of  some  should 

se.  Partibus  autem  in  quorundam  be    expressed,    and  a  share  or 

personis  expressis,  si  quis  alius  shares  remain  undisposed  of,  such 

sine  parte  nominatus  erit,  siqui-  share  or  shares  will  belong  equal- 

dem  aliqua  pars  assi  deerit,  ex  ea  ly  to  him  or  them  whose  shares 

parte  hsres  fit    Et,  si  plures  sine  are  not  specified.    But,  if  a  whole 

parte  scripti  sunt,  omnes  in  ean-  As,  or  inheritance,be  given  among 

dem  partem  concur  runt.    Si  verb  some  of  the  nominated  heirs,  yet 

totus  As  completus  sit,    ii,  qui  they,  whose  shares  are  mentioned, 

Uominatim  expressas  partes  ha-  are  entitled  only  to  a  moiety;  and 


134  LIB.  IL    TIT.  XIV. 

m 

bent,  in  dimidiam  partem  vocan-  he  or  the7,  whose  shares  ai^  not 
tur ;  et  ille,  vel  illi  omnes,  in  al-  mentioned,  are  called  to  the  suc- 
teram  dimidiam.  Nee  interest,  cessi6nofthe  other  moiety.  And, 
primus  an  medius,  an  novis^sinius,  when  a  whole  inheritance  is  not 
sine  parte  haeres  scriptus  sit :  ea  gi^en,  it  is  immaterial  whether  an 
enim  pars  data  ititelligitur)  quse  heir,  Whose  share  is  not  specified, 
Vacat.  hold  the  first,  middle,  or  last  place 

in  the  nomination  :  for  he  is 
equally  intitled  to  the  part  not  be- 
queathed. 


SI  PARS  VACET,  AUT  EXUPERET. 

§  VII.  Videaraus,  si  parsaliqua  §  7.  Let  us  inquire  in  case  a 
vacet,  nee  tamen  qUisquam  sine  part  should  remain  unbequearhed, 
parte  fit  hseres  institutus,quid  ju-  and  yet  a  certain  portion  should 
ris  sit,  veluti  si  tres  ex  quartis  par^  be  ^iven  to  each  nominated  heir : 
tibus  hasredes  scripti  sunt*  Et  as  if  three  should  be  instituted, 
constat,  vacantem  parteii  singu-^  and  a  fourth  given  to  each.  It  is 
lis  tacite  pro  hssreditarid.  parte  ac-»  clear  in  this  case  that  the  undis* 
cedere,  et  perinde  haberi,  ac  si  ex  posed  part  would  vest  in  each,  in 
tertiis  partibus  hsredes  scripti  es-  proportion  to  his  share  be- 
sent:  et  ex  diverso,  si  plures  hae-  queathed ;  and  that  each  would  be 
redes  scripti  in  portionibus  sint,ta-  reputed  the  written  heir  of  a  third, 
cite  sinafulis  decrescere ;  ut,  si  And,  on  the  contrary,  if  many  are 
(verbi  gratis)  quatuor  ex  tertiis  nominated  heirs  in  certain  por- 
partibus  hasredes  scripti  sint,  pe-  tions,  so  as  to  exceed  the  As^  then 
rinde  habeatur,  ac  si  unusquisque  each  heir  must  suffer  a  defalcation 
ex  quarts  parte  hssres  scriptus  fu-  pro  rrt/a— »for  example,  if  four 
isset.  are  instituted,  and  a  third  be  giv- 

en to  each,  then  this  disposition 
would  be  the  same  as  if  each  of 
the  written  heirs  had  been  insti- 
tuted to  a  fourth  only. 


SI  PLURES  UNCI^  QUAM  DUODECM  DISTRIBUTEE  SUNT. 

§   YIII.  Et,  si  plures  unciee,  {  8.  If  more  than  twelve  oun« 

quam  duodecim,  distributos,  sint,  ces,  are  bequeathed,  then  he,  who 

is,  qui  sine  parte  institutus  est,  is    instituted    without   any   pre- 

quoddupondiodeest,  habebit*  In-  scribed  share,  shall  be  intitled  to 

demqueeritjsidupondius  expletus  what  remains  of  a  dupondU*s; 

sit    Q,use  omnes  partes  ad  assem  that  iS)  of  twenty-four  parts :  and 
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postea  revocanturi  quamvis  sint   if  more  than  twentjr-four  parts  are 
pluriam  unciarum.  bequeathed,  then  the  heir,  who  is 

nominated  without  any  determi- 
nate share,  is  intitled  to  the  re- 
mainder of  a  tripondiusy  f .  e,  of 
thirty-six  parts  or  ounces.  But 
all  these  parts  are  afterwards  re- 
duced to  twelve. 


DE  MODIS  INSTITUENDL 


i  IX.  HaBres  et  pure  et  sub 
conditione institu  potest;  excer- 
to  tempore,  aut  ad  certum  tempus, 
non  potest :  veluti,  post  quinque- 
nium^  quam  mortar;  vei  ex 
ccUendis  illis  ;  vei,  usque  ad  ca* 
lerulas  illas  hmres  esto.  Deni- 
que  diem  adjectum  haberi  pro  su- 
pervacuo  placet,  et  perinde  esse, 
ac  si  pure  hieres  institutes  esset. 


h  9.  An  heir  may  be  constitut 
ted  simply,  or  conditionally — but 
not  from  or  to  any  certain  pe- 
riod :  as,  be  my  heir  after  Jive 
years  to  be  computed  /rpm  my 
death — or — from  the  calends  of 

such  a    month or until 

the  celends  of  such  a  month. 
For  time,  thus  added,  is  in  law 
deemed  void,  and  the  appoint- 
ment becomes  unconditional. 


DE  CONDITIONE  IMPOSSIBILL 

}  X.  Impossibilis  conditio  in  i  10.  An  impossible  condition 
institutionibus  et  legatis,  nee  non  in  the  institution  of  heirs,  lega- 
ia  fideicommissis  et  libertatibus,  tees,  or  trustees,  or  the  conferring^ 
pro  non  scripta  habetur.  of  liberty,  b  treated  as  unwritten 

or  void. 


DE  PLURIBUS  CONDITIONffiUS. 

}  XI.  Si  plures  conditiones  in  §  11.  If  many  conditions  be 

institutionibus  adscriptao  sunt,  si-  jointly  required  in  the  appoint- 

quidem  conjunctim,  ut  puta,  siil-  ment,  as  ifthiSf  and  that  thing 

lud  et  iUud  factum  fueritf  omni-  be  done^  then  both  must  be  com- 

bus  parendum  est :  si  sepamtim,  plied  with.    But,  if  the  conditions 

veluti,  g%  illud  aut  illud  factum  be  placed  in  the  disjunctive,  as  if 

eriif  cui  libet  conditioni  obtempe-  this,  or  that  be- done,  it  will  then 

rare  satis  est.  be  sufficient  to  obey  either. 


DE  HIS,  QUOS  NUNQUAM  TESTATOR  VIDIT, 

{  XII.  li,  quos  nunquam  testa-  §  12.  A  testator  may  appoint 

tor  vidit,  hseredes  institui  possunt,  persons  his  heirs,  whom  he  hath 

Teluti,8i  fratris  filios  peregrinantes,  never  seen ;  as  his  brother's  sons, 

ignorans  qui  essent,  h»redes  in-  in  a  foreign  countryi  although  he 
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stitaerit :  ignorantia  enim  testan-  knows  not  where  they  are :  for 
tis  inutilem  institutionem  non  fa-  the  want  of  this  knowledge  will 
cit.  not  vitiate  the  institution. 


TITULUS  DECIMUSC^UINTUS. 
DE  VULGARI  SUBSTITUTIONE. 
D.  xxviii.  T.  6.    C.  vi.  T.  25  et  26. 


DE  PLURIBUS  GRADIBUS  ILEREDUM. 


POTEST  autem  quis  in  tes- 
tamento  suo  plures  gradus  here- 
dumfacere;  ut  puta  si  ille  hcB- 
res  non  erit^  Ule  hcBves  esto.  Et 
tleinceps,  in  quantum  velit,  tes- 
tator substituere  potest :  ut  novis- 
simo  loco,  in  suhsidium,  vel  ser- 
vum,  necessarium  haeredem  in- 
stituere  possit. 


A  man  by  testament  may  ap- 
point many  degrees  of  heirs ;  as 
thus :  if  Titius  will  not^  let  Seius 
be  my  heir.  And  he  may  pro- 
ceed in  such  a  substitution  as  far 
as  he  shall  think  proper;  and 
lastly,  in  default  of  all  others,  he 
may  constitute  a  slave  bis  neces- 
sary heir. 


DE  NUMERO  ILEREDUM  IN  SINGULIS  GRADIBUS. 

\  1.  Et  plures  in  unius  locum  §  I.  A  testator  may  substitute 
possunt  substituti,  vel  unus  in  many  in  the  place  of  one,  or  one 
plurium,  vel  singuli  in  singulo-  in  the  place  of  many,  or  one  in 
rum,  vel  invicem  ipsi,  qui  hsre-  the  place  of  each,  or  he  may  sub- 
des  instituti  sunt  stitute  even  his  instituted  heirs 

reciprocally  to  one  another. 


QUAM  PARTEM  SINGULI  SUBSTITUTI  ACCIPIANT,  SI  PARTES  IN 
SUBSTITUTIONE  EXPRESSiE  NON  SINT. 

§  11.  Et,  si  ex  disparibus  parti-  §  2.  If  a  testator,  having  insti- 

bus    hffiredes    scriptos    invicem  tuted  several  co-heirs  in  unequal 

substituerit,  et  nuUam  mentionem  portions,  substitute  them  recipro- 

partium  in  substitutione  habuerit,  cally  the  one  to  the  other,  and 

eas  videtur  in  substitutione  partes  make  no  mention  of  their  shares 

dedisse,  quas  in  institutione  ex-  of  the  inheritance  in  the  substitu- 


pressit:    et  ita  Divus    Pius  re- 
scripsit 


tion,  he  seems  to  have  given  the 
same  shares  by  the  substitution, 
which  ne  gave  by  the  institution ; 
and  thus  the  emperor  Antoninus 
ordained. 
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SI  OOILEREDI  SUBSTITUTO  ALIUS  SUB^f  ITUATtJH. 


i  III.  Sed,  si  institnto  hroredi, 
tohasrede  substituto  dato,  alius  ei 
substitiitus  fuerit,  Divi  Severus  et 
Antoninus  sin^  distinctione  res- 
cripserunt,  ad  utramque  partem 
substiCutum  admitti. 


§  3.  If  a  co-heir  be  substitute 
to  an  instituted  heir,  and  a  third 
person  to  that  co-heir,  the  empe- 
rors, Sevenis  and  Antoninus^ 
have  by  rescript  ordained,  that 
such  substituted  person,  shall  be 
admitted  to  the  portions  of  both 
thd  co-hdirS  without  distinctioii. 


SI  QUIS  SERVO,   QUI  LIBER  EXISTLMABATUR,  IN^TITUTO  SUB^ 

STITUTUS  FUERIT. 


§  IV.  Si  servum  alienum  quis, 
patrem-familias  arbitratus,  hsere- 
dem  scripserit,  et,  si  hseres  non 
esset,  Maevium  ei  substituerit ; 
isque  servus  jussu  domini  adierit 
haereditatem,  Maevius  substitutus 
in  partem  admittitur.  Ilia  enim 
verba,  si  hmres  no7i  erit,  in  eo 
quidem,  quem  ulieiio  juri  subjec- 
tumesse  testator  scit,  sic  accipiun- 
tur, si  neque  ipse  hearts  erii,  ne- 
que  aliufn  hceredem  effecerit :  in 
eo  ver5,queni  patrem-familias  arb- 
itratur,  illud  significant,  si  hcere- 
dilatem  sibij  vel  ei,  cujusjuri 
postea  subjectus  esse  coeperil^ 
non  ocquisieriL  Idqne  Tiberius 
Ctcsar  in  persona  Parthenii  servi 
sui  constituit/ 


IS 


§  4.  Ifa  testator  constitute  the 
slave  of  another  his  heir,  sup- 
posinor  him  free,  and  add,  if  he 
does  not  become  my  heir  I  sub- 
stitute  MsBvius  in  his  place;  then^ 
if  that  slave  should  afterwards 
enter  upon  the  inheritance  at  thd 
comtnand  of  his  master,  Mcevius 
the  substitute,  would  be  admitted 
to  a  moiety.  For  the  words,  if 
he  do  not  become  my  heir,  in  re- 
crard  to  him,  whom  ihe  testator 
knew  to  be  under  the  dominion 
of  another,  are  taken  to  mean, 
if  he  will  neither  become  mjf 
heir  himself  iwr  cause  another 
to  be  my  heir  ;  but  in  regard  to 
him,  whom  the  testator  sup]>osed 
to  be  free,  they  imply  this  condi- 
tion ;  viz.  if  my  heir  will  neithef 
acquire  the  inheritance  for  him- 
self, nor  for  him  to  whose  domin- 
ion he  may  afterwards  become 
subject.  But  it  was  determined 
by  Tiberius^  the  emperor,  in  the 
case  of  his  own  slave  Parthenius, 
that  a  substitute  in  such  a  case 
sshould  be  admitted  to  a  moiety < 
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TITULUS  DECIMUS  -SEXTUS. 


DE  PUPILLARI  SUBSTITUTIONE. 


D.  xxviii.  T.  6.     C.  vi.  T.  26. 


FORMA,  EFFECTUS,  ORIGO,  ET  RATIO  PUPILLARIS  SUBSTI- 

TUTIONIS. 

LIBERIS    suis  impuberibus,  A  parent  can  substitute  to  his 

quos  in*  potestate  quis  habet,  non  children,    within    puberty,  and 

solum  ita,  ut  supra  diximus,  sub-  under  his   power,  not  only  in 

stitutere  potest,  id  est,  ut,  si  has-  manner  before  mentioned  as,  if 

ledes  ei  non  extiterint,  alius  sit  vny  children  will  notj  let  same 

ei  hffires;    sed  eo  amplids,  ut,  si  other  person  be  my  heir  ;  but  he 

heredes  ei  extiterint,  et  adhuc  mayvniteif  my  children  become 

impuberes  mortui  fiierint,  sit  eis  my  heirs,  but  die  within  puber- 

aliquis  hoeres :   veluti  si  quis  di-  ty,  let  another  become  their  heir : 

cat  hoc  modo:  TitiusjUius  hceres  for  example  ;  let  Titius,  my  son 

mihi  esto  ;  et,  siJUitis  mihi  hce-  be  my  heir  ;  and,  if  he  should 

res  non  erit,  sive  hares,  erit,  et  refuse,  or  if  accepting,  he  should 

prius  m^riatur,  quam  in  suam  die  before  he  ceases  to  be  under 

tutelam  venerit,  id  est,  antequam  tutelage,  (t.  e,  before  he  arrives 

pubes  &ctus  sit,  tunc  Seiu^  hce-  at  puberty,)  let  Seius  be  my  hdvi 

res  esto,     duo  casu,  siquidem  In  this  case,  if  the  son  do  not  en- 

non  extiterit  hseres  filius,  tunc  ter  upon  the  inheritance,  or,  if 

substitutus patri fit  haeres :  si  ve-  taking  the  inheritance,  he  dies  a 

r6  extiterit  hseres  filius,  et  ante  pupil  before  puberty,  the  substi- 

pubertatem  decesserit,  ipsi  filio  tute  is  then  heir  to  the  son.    For 

hsBves  substitutus.  Nam  moribus  custom  has  ordained,    that  pa 

institutum  est,  ut,  cum  ejus  sBta-  rents  may  make  wills  for  iheu 

tis  filii  sint,  in  qua  ipsi  sibi  testa-  children,  who  are  not  of  age  tc 

mentum  facere  non  possunt,  pa-  make  wills  for  themselves. 

rentes  eis  faciant. 


DE  SUBSTITUTIONE  MENTE  CAPTL 

i  I.  Quk  ratione  excitati,  eti-       §  1.  Reasoning  in    the  same 

am  constitutionem  posuimus  in  way,  we  have  provided  by  a  con- 

nostro  codice,   qu^  prospectum  stitution  inserted  in  our   code, 

est,  ut,  si  qui  mente  captos  ha-  that,  if  a  man  have  children, 

beant  filios,  vel  nepotes,  vel  pro-  grand-children,  or   great-grand- 

nepotes,  cujuscunque  sexus  vel  children,     disordered     in    their 

^radus,  liceat  eis,   etsi  puberes  senses,  he  may  substitute  to  such 

sint,  ad  exemplum  pupillaris  sub-  children,  in  the  manner  of  pupil- 

stitationis,  certas  personas  sub-  lary  substitution,  although  they 
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stituere :   sin  aut^m  resipuerint  are  arrived  at  puberty.    But  this 

eandem  substitutionem  infirmari  species  of  substitution  shall  be 

sancimus  :   et  hoc  ad  exemplum  void  on  their  recovery  ;  like  pu- 

pupillaris     substitutionis,    qusD,  pillary  substitution,  which  ceases 

postquam  pupillus  adoleverit,  in-  .wiien  the  minor  attains  to  pu- 

firmatur.  berty. 


PROPRIUM  PUPILLARIS  SUBSTITUTIONIS, 


i  II.  Igitur  in  pupillari  substi- 
tutione  secundiini  prsefatum  mo- 
dum  ordinata  duo  quodammodb 
sunt  testamenta,  alterum  patris, 
alteram  fiUi ;  tanquam  si  ipse  fil- 
ins  sibi  hseredem  instituisset :  aut 
certe  unum  testamentum  est  dua- 
rum  causarum,  id  est,  duanim 
haereditatum. 


§  2.  In  a  pupillary  substitu- 
tion, so  made,  there  are  in  a  man- 
ner two  testaments,  one  of  the  fa- 
ther, the  other  of  the  son ;  as  if 
the  son  had  instituted  an  heir  for 
himself:  at  least  there  is  one 
testament,  containing  a  disposi- 
tion of  two  inheritances. 


ALU  FORMA  SUBSTITUENDI  PUPILLARITER. 

i  III.  Sin  ant^m  quis  ita  formi-       §  3.  If  a  testator  be  apprehen- 

dolosus  sit,  ut  timeat,  ne  fiiius  su-  sive,  lest,  at  his  death,  his  son,  be- 

us  pupillus  adhuc  ex  eo,  quod  pa-  ing  yet  a  pupil,  should  be  liable 

lam  substitutum  acceperit,  post  to  imposition  if  a  substitute  should 

obilum  ejus  periculo  insidiarum  be  publicly  given   to    him,    he 

subjaeeat«  vulgarem  quidem  sub-  ought  to  insert  a  vulgar  substitu- 

stitutionem  palam  facere,  et  in  tion  in  the  first  tablet  of  his  testa- 

primis  testamenti  partibus  ordina-  ment ;  and  to  write  that  substitu- 

re,  debet :  illam  autem  substitu-  tion,  in   which  a    substitute    is 

tionem,  per  quam,  si  haeres  exti-  named,  if  his  son  should  die 

terit  pupillus  et  intra  pubertatem  within  j>nberty^  in  the  lower  ta- 

decesserit,    substitutus    vocatur,  blet,  which  ought  to  be  separately 

separatim  in  inferioribus  partibus  tied  up  and  sealed  :  it  behoves  him 

scribere    debet,    eamque  partem  also  to  insert  a  clause  in  the  first 

proprio  lino  propri^ue  cera  con-  part  of  his  testament,  forbidding 

signare :  et  in  priore  parte  testa-  the    lower    part  to    be  opetied, 

tnenti  cavere,  ne  inferiores  tabu-  while  his  son  is  alive,  and  within 

1,  vivo  filio  et  adhuc  impubere,  the  age  of  puberty,    A  substitu- 

aperiantur,    Illud  paldm  est,  non  tion  to  a  son  within  puberty  is 

ideo  minas  valere  substitutionem  valid,  although   written  on  the 

impuberis  filii,  qiiod  in  iisdem  ta-  same  tablet,  in  which  the  testator 

bulift  scripta  sit,  quibus  sibi  qnis-  hath  appointed  him  his  heir  ;  it  is 

que  hred^m  instituisset ;     quam-  however  unsafe  to  the  pupil. 
vis  pupillo  hoc  periculosum  sit. 
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QUIBUS  SUBSTITUITUR. 

§  IV,  Non  solum  tamen  hiBre-  §  4.  Parents  may  not  only  sub- 
dibus  institutis  impuberibns  libe-  stitute  to  tbeir  children  within 
ris  ita  substituere  parentes  pos-  puberty,  if  such  children  become 
sunt,  ut,  si  haeredes  eis  extiterint,  their  heirs,  and  die  within  puber- 
al ante  pubertatem  mortui  fuerint,  ty  ;  but  they  may  substitute  to 
sit  eis  hares  is,  quern  ipsi  volue-  their  disinherited  children  ;  and 
rint ;  sed  etiam  exhceredatis.  Ita-  therefore,  whatever  a  disinherited 
que  eo  casu,  si  quid  exheeredato  child,  witiiin  the  age  of  puberty, 
pupillo  ex  hcBreditatibus,  legatis-  may  have  acquired  by  inheritan- 
ve,  aut  donationibus  propinquo-  ces,  by  legacies,  or  by  the  gitt  of 
rum  atque  amicorum,  acquisitum  relations  and  friends,  the  whole 
iiierit,  id  omne  ad  substitutum  will  become  the  property  of  the 
pertinebit.  dusecunque  diximus  substitute.  All  we  have  said 
de  substitutione  impuberum  libe-  concerning  the  substitution  of  pu- 
ronim,  velhaereduminstitntorum,  pils,  instituted  heirs,  or  disinherit 
vel  ezhaQredatorum,  eadem  etiam  ted  children,  is  understood  to  ex- 
de  posthuniis  intelligimus.  tend  also  to  posthumous  children. 

'      PUPILLARE  TESTAMENTUM  SEQUELA  PATERNL 

4 

i  Y.  Liberis  autem  suis  testa-  §  5.  No  parent  can  make  a  tes- 
mentum  nemo  facere  potest,  nisi  tament  for  his  children,  unless  he 
et  sibi  facial ;  nam  pupillare  tes-  hath  made  a  testament  for  him- 
tamentum  pars  et  sequela  est  pa-  self:  for  the  pupillary  testament 
temi  testanienti :  ade5  tit,  si  pa-  is  a  part  and  consequence  of  the 
tris  testamentum  non  valeat,  nee  testament  of  the  parent,  insomuch, 
filii  quidem  valebit.  that,  if  the  testament  of  the'father 

be  not  valid,  neither  will  that  Of 
the  son. 


QUOT  LIBERIS  SUBSTTTUITUIL 


i  VI.  Vel  singulis  autefm  libe- 
ris, vel  ei,  qui  eorum  novissimus 
impubes  morietur,  substitui  po- 
test Singulis  quidem,  si  nemi- 
pern  eorum  intestatum  decedere 
Toluerit :  novissimo,  si  j\\s  legiti- 
marum  hsereditatum  integrum  in- 
fer eos  eustodiri  velit. 


§  6.  A  parent  may  make  a  pu- 
pillary substitution  to  each  of  his 
children,  or  to  him,  who  shall  die 
the  last  within  puberty.  To 
each,  if  he  be  unwilling,  that  any 
of  them  should  die  intestate ;  to 
the  last  who  shall  die  within  pu- 
berty, if  he  wish  that  they  should 
preserve  among  them  the  intire 
right  of  succession. 


LIB.  II.    TIT.  XVL 


141 


DE  SUBSTITUTIONE  NOMINATIM  AUT  GENERALITRR  FACTA. 


i  Vn.  Substituitur  autern  im- 
paberi  aiit  nominatim,  veluti,  Ti- 
tius  hcBres  esto :  aut  generaliter, 
ut,  Quisquis  mihi  hreres  erit. 
Quibus  verbis  vocantur  ex  sub- 
stitutione,  impubere  mortuo  filio, 
illi,  qui  et  scripti  sunt  haeredes, 
et  extiterunt,  et  pro  qua  parte 
ha^redes  facti  sunt. 


§  7.  A  substitution  may  be 
made  to  a  child  within  puberty, 
by  name,  as,  let  Titius  be  heir  ; 
or  generally — Whoever  shall  be 
my  heir,  let  him  be  substitute  to 
my  son,  if  he  dia  within  puberty. 
By  these  words,  all,  who  have 
been  instituted,  and  acted  as  heirs 
to  the  father,  are  called  by  substi- 
tution, to  the  inheritance  of  the 
son,  if  he  should  die  within  pu- 
berty, in  proportion  to  the  share 
assigned  to  each  in  the  father's 
will. 


QUOMODO  SU3STITUT10    PUPILLARIS  FINITUR. 

i  Tin.  Masculo  igitur  usque  §  8.  A  pupillary  substitution 
ad  quatuordecim  annos  substitui  may  be  made  to  males,  until  they 
potest :  foBminse  usque  ad  duode^  reach  fourteen ;  and  to  females,, 
cim  annos.  Et,  si  hoc  tempus  until  they  have  completed  their 
excesserint,  substitutio  evanescit.    twelfth  year:'  after   which  the 

substitution  becomes  extinct. 


QUroUS  PUPILLARITER   NON  SUBSTITUITUR. 

§  IX.  Extraneo  verb  vel  filio        §  9.  A  pupillary  substitution 

puberi  hseredi  instituto  ita  substi-  cannot  be  made  either  to  an  in- 

tuere  nemo  potest,  ut,  si  haeres  stituted    stranger,    or  instituted 

extiterit,  et  intra  aliquod  tempus  son,  if  past  the  age  of  puberty, 

decesserit,  alius  ei  sit  haeres  :  sed  But  a  testator  may  oblige  his  heir 

hocsolilm  permissum  est,  ut  eum  to  give  to  another  a  part,  or  even 

per  fidei-commissum  testator  obli-  the  whole  of  the  inheritance,  by 

get  alii  hsereditatem  ejus  vel  to-  virtue  of  a  Jidei  commissum,  or 

tarn  vel  pro  parte  restituere  :  quod  gift  in  trust ;  which  we  will  treat 

jus  quale  sit,  suo  loco  trademus.  of  in  its  proper  place. 
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TITULUS  DECIMUS-SEPTIMUS. 


QUIBUS  MODIS  TESTAMENTA  INFIRMANTUR. 


D.  xxviii.  T.  3. 


QUIBUS  MODIS  TESTAMENTA  INFIRMANTUR. 

TESTAMENTUM  jure  fac-  A  testament,  legally  made,  re- 
turn usque  e5  valet,  douec  rum-  mains  valid,  until  it  be  either 
patur  irritumve  fiat.  broken,  or  rendered  ineffectual. 


QUANDO  TESTAMENTUM  DICATUR  RUMPL    PRIMUM  DE  ADO? 

TIONE. 

§  L  Rumpitur  autem  testamen-  }  1.  A  testament  is    broken, 

turn,  cum,  in  eodem  statu  ma-  when  the  force  of  it  is  destroyed, 

nente  testatore,  ipsius  testamenti  while  the  testator  still  remains 

jus  vitiatur.    Si  quis  enim  post  in  the  same  state.    For,  if,  after 

factum  testamentum  adoptaverit  making  his  testament  he  should 

sibi  filium  per  imperatorum  eum,  arrogate  an  independent  person, 

qui  est  sui  juris,  aut  per  praeto-  by  license  from  the  emperor,  or, 

rem,  secundiim  nostram  consti-  in   the    presence  of  the  praetor 

tutionem,  eum^  qui  in  potestate  should  adopt  a  child  under  the 

parentis  iuerit,  testamentum  ejus  power  of  his  natural  parent,  by 

rumpitur  quasi  agnatione  sui  has-  virtue  of  our  constitution,  then 

redis.  that  testament  would  be  broken 

by  this  agnation  or  ^uo^'-birth 
of  a  proper  heir. 

DE  POSTERIORE  TESTAMENTO. 

§  II.  Posteriore  quoque  testa-  §  2.  A  former  testament,  may 
mento,  quod  jure  perfectum  est,  be  broken  by  a  subsequent  one 
superius  rumpitur;  nee  interest,  legally  made,  nor  is  it  material, 
extiterit  aliquis  hseres  ex  eo,  an  whether  any  heir,  be  nominated 
non  ;  hoc  enim  soldm  spectatur,  in  the  latter  or  not;  for  the  only 
an  aliquo  casu  existere  potuerit.  question  is,  whether  an  heir 
Idebque,  si  quis  aut  noluerit  hse*  might  have  been  made  :  there- 
res  esse,  aut  vivo  testatore,  aut  fore,  if  an  instituted  heir  should 
post  mortem  ejus,  antequam  hse-  renounce,  or  should  die,  liying 
reditatem  adiret,  decesserit,  aut  the  testator ;  or  after  his  death, 
conditione,  sub  qu&  hseres  insti-  and  before  he  could  enter  upon 
tutus  est,  defectus  sit,  in  his  casi-  the  inheritance ;  or  before  the 
bus  pater-familias  intestatus  mo-  condition  is  accomplished,  upon 
ritur.    Nam  et  prius  testamen-  which  he  was  instituted  ;  in  any 
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turn  noQ  valet,  ruptum  k  poster-  of  these  cases,  the  testator  would 
lore ;  et  posterius  seque  nullas  die  intestate ;  for  the  first  testa- 
vires  habet,  cum  ex  eo  nemo  h»-  ment  would  be  invalid,  bein^ 
res  extiterit.  broken  by  the  second,  and  the 

second  would  be  of  as  little  force, 
for  want  of  an  heir. 


DE  POSTERIORE,  IN  QUO  HiERES  CERTiE  REI  INSTITUTUS. 

§  III.  Sed,  si  quis,  priore  testa-  }  3.  If  a  man,  having  duly  ex- 
mento  jure  perfecto,  posterius  ecuted  one  testament,  should 
«que  jure  fecerit,  etiamsi  ex  cer-  make  another  equally  good,  and 
tis  rebus  in  eo  hfi^redem  institue-  institute  an  heir  in  it  to  some 
lit,  superius  tamen  testamentum  particular  things  only,  the  empe- 
sublatum  esse,  Di vi  Severus  et  An-  rors  Severus  and  Antoninus 
toninus  Augusti  rescripserunt;  cuj  have  by  rescript  declared,  that,  in 
jus  constitutionis  verba  et  hie  in  this  case,  the  first  will  shall  be 
seri  jussimus,  cum  aliud  quoque  considered  as  broken.  We  have 
prseterea  in  e^  constitutione  ex-  commanded  the  words  of  this 
pressumsit.  Imperatores  Severus  constitution  to  be  here  inserted, 
et  Antoninus  Augusti  Cocceio  as  it  contains  a  further  provision. 
Campano.  Testamentum  secundo  The  emperors  Severus  and  An- 
locd  factum,  licet  in  eo  certarum  toninus  to  Cocceius  Campanu^s. 
rerum  hseres  scriptus  sit,  perinde  A  second  testament,  although  the 
jure  valere,  ac  si  rerum  mentio  heir  named  in  it,  be  instituted  to 
facta  non  esset :  sed  et  teneri  particular  things  only,  shall  be 
baeredem  scriptum,  ut  contentus  as  valid,  as  if  they  had  not  been 
rebus  sibi  datis,  aut  suppleta  specified ;  yet  doubtless,  the  writ- 
quarta  ex  lege  Falcidia,  hseredi-  ten  heir  must  content  himself 
tatem  restituat  his  qui  in  priore  either  with  the  things  given  tiim, 
testamento  scripti  fuerant,  prop-  or  with  the  fourth  part,  allowed 
ter  inserta  fidei-commissi  verba,  by  the  Falcidian  law,  and  shall 
quibus  ut  valeret  prius  testamen-  be  bound  to  restore  the  rest  of 
turn  expressum  est,  dubitari  non  the  inheritance  to  the  heirs  insti- 
oportet.  Et  ruptum  quidem  tes-  tuted  in  the  first  testament,  on 
tamentum  hoc  modo  efficitur.         account  of  words,   denoting  a 

trust,  inserted  in  the  second  :  by 
which  words  it  is  declared,  that 
the  first  testament  shall  subsist. 
And,  in  this  manner,  a  testa- 
ment may  be  said  to  be  broken 
or  cancelled. 
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DE  TESTAMENTO  IRRITO;  ET  QUIBUS  MODIS  FIT  IRRITUM. 

§  IV.  Alio  autem  modo  testa-  5  4.  Testaments,  leorally  raadef 

tnenta  jure    facta   infirniantur  ;  are  also  invalidated,  if  the  testa- 

veluti  cum  is,  qui  fecit  testamen-  tor  suffer  diminution,   (that  is, 

turn,  capite  diminutus  sit :  quod,  change    his  condition  :)  in  the 

quibus  modis  accidat,  primo  libro  first  book  (of  these  institutes,)  we 

retulimus.  have  shown  by  what  means  di- 
minution may  happen. 


CUR  DICATUR  IRRITUM. 

§  V.  Hoc  autem  casu  irrita  fie-  §  5.  In  case  of  diminution,  tes- 
ri  teslamenta  dicuntur ;  cum  ali-  taments  are  said  to  become  irrita^ 
oqui,  et  quse  rumpuntur,  irrita  (ineffectual ;)  although  those 
fiant,  et  ea,  quss  statim  ab  initio  which  are  broken,  or  which, 
non  jure  fiunt,  irrita  sint.  Sed  from  the  beg^inning,  were  not  le- 
et  ea,  quae  jure  facta  sunt,  et  pos-  gal,  are  equally  so.  We  may 
tea  per  capitis  diminutioncm  ir-  also  consider  those  testaments 
rita  fiunt,  possumus  nihilominus  broken,  which  being  at  first  le- 
rupta  dicere.  Sed,  quia  san^  g^'ly  made,  are  afterwards  rea- 
commodius  erat,  sins:ulas  causas  dereid  ineffectual  by  diminution, 
singulis  appellationibus  distin-  But,  as  it  is  proper,  that  every 
gui,  ideb  quajdam  nou  jure  facta  particular  defect  should  be  dis- 
dicuntur,  qusBdam  jure  facta  tinguished  by  a  particular  appel- 
rumpi  vel  irrita  fieri^  lation,  those  testaments,  which 

are  illegal  in  their  formation,  are 
termed  mill ;  those  which  were 
at  first  legal,  but  afterwards  lose 
their  force,  by  some  revocatory 
act  of  the  testator,  are  said  to  be 
rupiaj  or  broken  ;  and  those, 
since  the  making  whereof,  the 
testator  hath  suffered  a  change  of 
state,  are  irrita,  or  ineffectual. 


PUIBUS  MODIS  CONVALESCIT. 


§  VL  Non  tamen  per  omnia 
inutilia  sunt  ea  testamenta,  quse, 
ab  initio  jure  facta,  per  capitis 
diminutionem  irrita  facta  sunt : 
nam,  si  septem  testium  signis  sig- 
nati  sunt,  potest  scriptus  hasres, 
secundum  tabulas  testamenti,  bo- 
lionim  possessionem  agnoscere, 
6i  mod5  defunctus  et  civis  Ro- 


§.  6.  But  a  testament,  at  first 
legally  made,  and  afterwards 
rendered  ineffectual  by  diminu* 
tion,  may  not  be  altogether  void  ; 
for  the  written  heir  is  entitled  to 
the  possession  of  tlie  goods,  un- 
der the  test<iment,  if  it  appear, 
that  it  was  sealed  by  seven  wit- 
nesses, and  that  the  testator  was 
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manus,  et  su»  potestatis,  mortis  a  Roman  citizen,  and  not  under 
tempore  fuerit.  Nam,  si  ideo  power,  at  the  time  of  his  death  : 
irritum  factum  sit  testamentum,  but,  if  a  testament  became  void, 
quia  civitatem  vel  etiam  libertu-  because  the  lestator  had  lost  the 
tern  testator  amissit,  aut  quia  in  right  of  a  citizen,  or  his  liberty, 
adoptionem  se  dedit,  et  mortis  or  had  crjven  himself  in  adoption, 
tempore  in  adoplivi  patris  potes-  and  at  the  time  of  his  death  con- 
late  sit,  non  potest  scriptus  haeres  tinned  under  power  of  his  adop- 
secundum  tabulas  bonorum  pos-  tive  father,  then  the  written  heir 
sessionem  petere.  could  not  demand  possession  un- 
der it. 


DE  NUDA  VOLUNTATE. 

i  yil.  Ex  eo  autem  solo  non  $  7.  A  testament  can  not  be 

potest,  infirmari     testamentum,  invalidated   solely,  because  the 

quod  postea  testator  id  noluerit  testator  was  afterwards  unwilling, 

valere  :  usque  ade5  ut,  si  quis  post  that  it  should  subsist :  so  that,  if 

factum  prius  testamentum,  pos-  a  man,  after  making  one  testa- 

terius  facere  cosperit,  et,  aut  mor-  ment,  should  begin  another,  and 

talitate  prseventus,  aut  quia  eum  by  reason  of  death,  or  change  of 

ejus  rei  poenituit,  id  non  perfece-  mind,  should  not  proceed  to  per- 

rit,  Divi  Pertinacis  oratioiie  cau-  feet  that  testament,  it  is  provided 

turn  sit,  ne  aligis  tabulae  priores,  by  the  oration  of  the  emperor 

jure  facts,irrit8B  fiant,  nisi  seqiien-  Pertinaxy  that  the  first  testament 

tes  jure  ordinate  et  perfects  fue-  shall  not  be  revoked,  unless  the 

rint :  nam  imperfectum  testamen-  second  is  both  legal  and  perfect ; 

turn  sine  dubio  nullum  est.  for  an  imperfect  testament  is  un- 
doubtedly null. 


SI  PRLXCEPS  LITIS  CAUSA,    VEL  IN  TESTAMEXTO   IMPERFEC- 

TO  INSTITUTUS  FUERIT. 

5  VIII.    Eidem  oratione  ex-  §  8.  The  emperor  Pertinax 

pressit,  non  admissurumse  hasre-  hath  declared  by  the  same  ora- 

ditatem  ejus,  qui  litis  causa  prin-  tion,  that  he  would  not  take  the 

cipem  reliquerit  h&eredem  :   ne-  inheritance  of  any  testator,  who 

que  tabulas  non  legitime  factas,  left  him  his  heir,  because  a  law- 

in  quibus  ipse  ob  eam  causam  has-  suit   was    depending  ;    that ,  he 

res  institutus  erat,  probaturum ;  would  never  establish  a  will  le- 

neque  ex  nuda  voce,  ha&redis  no-  gaily  deficient  in  form,  if  he  was 

men  admissurum  :  neque  ex  ull&  updn  that  account  instituted  the 

scripture,  cui  juris  auctoritas  de-  heir ;  that  he  would  by  no  means 

sit,  aliquid  adepturum.    Secun-  suffer  himself  to  be  nominated 

diim  hoc  Divi  Severus  et  Anto-  heir  by  p<irol ;  and  that  he  would 

nbus   ssepissim^    rescripserunt.  never  derive  emolument  from  any 

19 
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Licet  enimt  inquiunt,  legibus  so-  writing  not  authorized  by  strict 
luii  simusp  aitamen  legibus  viv-  rules  of  law.  The  emperors  Se- 
inius*  verus  and  AnKmius  have  also  of- 

ten issued  rescripts  to  the  same 
purpose;  "for  although,  (say 
they,)  we  are  not  subject  to  the 
laws,  yet  we  live  in  obedience  to 
them." 


TITULUS  DECIMUS  OCTAVUS. 


DE  INOFFICIOSO  TESTAMENTO. 


D.  V.  T.  2.    C.  iii.  T.  28. 


RATIO  HUJUS  QUEREIJB. 

Q^UIA  plerilmque  parentes  si-  Since  parents  often  disinherit 
ne  causa  liberos  suosexhaeredant  their  children  without  cause,  or 
vol  omittunt,  inductum  est,  ut  de  omit  to  mention  them  in  their 
inofficioso  testamento  agere  pos-  testaments,  it  has  therefore  been 
sint  liberi,  qui  queruntur)  aut  in-  introduced,  that  children  who 
iqu^  se  exhsBredatos,  aut  inique  have  been  unjustly  disinherited, 
prsBteritos ;  hoc  colore,  quasi  non  or  omitted,  may  complain,  that 
sans  mentis  fuerint,  cum  testa^  such  testaments  are  inofficious, 
mentumordinarent.  Sedhocdi-  under  color,  that  their  parents 
eitur,  non  quasi  vere  furiosus  sit ;  were  not  of  sane  mind,  when 
sad  rect^  quidem  testameutum  fe- ,  they  made  them :  not  that  the  tes- 
cerit,  non  autem  ex  officio  pieta-  tator  was  really  insane,  for  the 
tis.  Nam,  si  ver^  furiosus  sit^  testament  may  have  been  well 
nullum  testamentum  est  made ;  but  that  it  is  not  consis- 

tent with  the  ^uty  of  a  parent. 
For,  if  a  testator  were  really  in- 
sane at  the  time  his  testament 
is  null. 


QUI  DE  INOFFICIOSO  AGUNT. 

i  I.  Non  autem  liberis  tantum  i  1.  Not  children  only  are  aK 
permissnm  est  testamentum  pa-  lowed  to  complain,  that  testa- 
rentum inofficiosum accusare, ve-  ments  are  inofficious;  for  pa- 
rum  etiam  liberorum  parentibus :  rents  are  permitted  to  do  the  same, 
soror  autem  et  frater  turpibus  Also  the  brothers  and  sisters  of  a 
ptraoQia  scriptis  hseredibusi   ex  testator^  by  the  imperial  constitu^ 
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sacris  constitutionibus  prslati  tions,  are  preferred  to  infamous 
sunt;  non  eri?5 contra omneshs-  persons,  it  any  such  have  been 
redes  as^ere  possant.  Ultra  fra-  instituted  heirs ;  but  they  are  not 
tres  igitur  et  sorores,  cognati  nui-  therefore  allowed  to  complain 
lo  modo  aut  agere  possunt,  aut  against  any  heir.  Collaterals, 
agentes  vincere.  beyond  brothers  and  sisters,  can- 

^  not  sustain  a  complaint  in  this  re- 

spect or  succeed  for  themselveSp 
(but  though  their  right  of  com- 
plaining be  not  disputed,  and  the 
testament  be  annulled,  yet  those 
only  can  be  benefitted,who  are  the 
nearest  in  succession  upon  an  in- 
testacy,) 


QUI  ALIO  JURE  VENIUNT,  DE  INOFEICIOSO  NON  AOUNT. 

}  II.  Tarn  autem  naturaleslib-  {  2.  Adopted  as  well  as  natu- 

eri,  quam  secundum  nostrse  con-  ral  children,  according  to    our 

stitutionis  divisionem  adoptati,  ita  constitution,  are  admitted  to  com- 

Jemiim  de  inofficioso  testameuto  plain  against  a  testament  as  in  of- 

ao«re  possunt,  si  nullo  alio  jure  ficious,  if  they  can  obtain  the  ef- 

ad  defuncti  bona  venire  possmt :  facts  of  the  deceased  no  other 

nam,  qui  ad  hsreditatem  totam  way;  but  if  they  can  obtain  the 

vel  partem  ejus,  alio  jure  veniunt,  whole  or  a  part  of  the  inheritance 

de  inofficioso  agere  non  possunt.  by  any  other  means,  they  cannot 

Posthumi  quoque,  qui  nullo  alio  pursue    this    remedy,    Posthu* 

jure  venire  possunt,  de  inofficioso  mous  children  also,  who  are  nn- 

agere  possunt.  able  to  recover  their  inheritance 

by  any  other  method,  are  allowed 
to  urge  this  complaint 


DE  EO,  cm  TESTATOR  ALIQUID  REUQUIT. 

§  III.  Sed  hsBC  ita  accipienda  §  3.  All  this  must  be  under- 
snm,  si  nihil  eis  penitiis  k  testa-  stood  to  take  place  only,  when 
toribus  testamento  relictum  est :  nothing  hath  been  left  by  the 
quod  nostra  conscitutio  ad  vere-  will  of  the  deceased ;  and  this 
cundiara  nature  introduxit.  Sin  hath  been  introduced  by  our  con- 
verb  quantacunque  pars  haeredi-  stitution,  out  of  respect  to  parent- 
tatis,  vel  res,  eis  fuerit  relicta,  de  al  authority  and  the  ties  of  na- 
inofficioso  querela  quiescente,  id^  ture :  for,  if  a  single  thing,  or  the 
quod  eis  deest,  usque  ad  quartern  least  part  of  an  inheritance,  hath 
legitime   partis  repleatur,  lic^t  been  bequeathed,  the  suit  i%  <vi- 
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non  fberit  ndjectnm,  boni  viri   offioiosotestamento  is  hBrredihni 
arbitrata  debere  earn  compleri.       their  legal  portion,  or  fourth  part, 

though  not  added  by  the  testator, 
may  be  completed  according  to 
the  arbitration  of  some  person  of 
approved  character. 

SI    TUTOR,   CUI  NIHIL  A  PATRE    RELICTUM,  PUPILLI  NOMINE 

LEGATUM  ACCEPERIT. 

§  lY.  Si  tutor  nomine  pupilli,  §  4.  If  a  tutor  should  accept  a 
cujus  tutelam  gerebat,  ex  testa-  legacy  in  the  name  of  his  pupil, 
mento  patris  sui  legatum  accepe-  in  consequence  of  a  bequest 
lit,  cum  nihil  erat  ipsi  tutori  re-  made  in  the  testament  of  such  tu- 
lictum  k  patre  suo,  nihilominus  tor's  father,  who  left  nothing  to 
poterit  nomine  suo  de  inofficioso  his  son ;  the  tutor  may  neverthe- 
patris  testamento  agere.  less  complain  in  his  own  name 

against  the  testament  of  his  fa- 
ther, as  inofficious  (or  contrary 
to  parental  duty.) 

SI   DE  INOFFICIOSO  NOMINE    PUPILU  AGENS  SUCCUBUERIT. 

§  T.  Sed,  si  h  contrario  pupilli  §  5.  On  the  contrary,  if  a  tu- 
nomine,  cui  nihil  relictum  fue-  tor  should  complain  in  the  name 
rat,  de  mofficioso  egerit  et  super-  of  his  pupil,  against  the  testa- 
atus  est  ipse  tutor,  quod  sibi  in  ment  of  his  pupil's  father,  who 
testamento  eodem  relictum  est,  left  nothing  to  his  son  as  inoffi.-* 
non  amittit  cious,  and  this  testament  hould  be 

confirmed,  yet  the  tutor  would 
'  not  be  barred,  on  account  of  this 
proceeding  virtute  officii^  from 
claiming  his  own  legacy  under 
the  same  testament. 


DE  QUARTA  LEGITIMiE  PARTIS. 

}  TL  Igitur  quartam  quis  de-  §  6.  No  person,  entitled  to  a 

bet  habere,  ut  de  inofficioso  age-  fourth  can  be  barred  from  bring- 

re  non  po5«sit,  sive  jure  hceredita-  ing  a  complaint  (de  inofficioso)  of 

rio,  sive  jure  legati  vel  fidei-com-  undutifulness,  unless  he  hath  re- 

missi,  vel  ei  mortis  caus^  ei  quar-  ceived  it  either  by  being  appointed 

tadonata  fuerit,  vel  inter  vivos  in  heir,  by  having  a  legacy,  or  by 

iis  tantummodo  casibus,  quorum  means  a  trust  for  his  use;  or  unless 

mentionem  nostra  facit  constitu-  his  legal  part  hath  been  given  him 

tio,  vel  aliis  modis,  qui  in   nos-  by  donation  mortis  causa  or  in- 

tris  cnstitutionibus   continentur.  ter  vivos^  (in  those  cases,  noticed 

Auod  autem  de  quarta  diximus,  by  our  constitution,)  or  by  any 
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ita  intelligendum  est,  ut,  siv^  other  means  set  forth  in  our  ordi* 
unus  fuerit,  sivd  plures,  qnibus  nances.  What  we  have  said  of 
agere  de  inofficioso  testarnento  the  fourth  or  le^al  portion,  is  to 
permittitur,  una  quarta  eis  dari  be  so  understood,  that,  if  there  be 
possit,  ut  ea  pro  rata  eis  distribu-  more  persons  than  one,  who  hav6 
atur,  id  est,  pro  virili  portione  a  right  to  bring  a  plaint  ofundu- 
quarta.  tifulness  against  a  testament,  yet 

one  fourth  will  be  sufficient,  di 
vided  a  mong  them  all  in  equal 
portions. 


TITULUS  DECIMUS-NONUS. 


DE  H^REDUM  QUALITATE  ET  DIFFERENTIA. 


D.  xxix.  T.  11.    0-  vi.  T.  31. 


DIVISIO  HiEREDUM. 

H^ REDES  autem  aut  neces-  Heirs  are  divided  into  three 
sarii  dicuntur,  aut  sni  et  necessa-  sorts,  necessary  ;  proper  and 
rii,  aut  extranei.  necessary;  and  strangers. 


DE  ELEREDIBUS  NECESSARUS. 

h  1.  Necessarius  haeres  est  ser-  §  1.  A  slave  instituted  by  his 

vus  hsres  institutus  ;  ideoque  sic  master,  is  a  necessary  heir ;  and 

appellatur,  quia,  sive  velit,  sive  he  is  so  called,   because  at  the 

nolit,  omnino  post  mortem  testa-  death  of  the  testator  he  becomes 

toris  protini^s  liber  ct  necessarius  instantly  free,  and  is  compellable 

hseres  fit.     Und^,  qui  facnltates  to  take  the  heirship ;    he  there- 

suas  suspectas  habent,  Solent  ser-  fore,  who  suspects  his  circum- 

Yum  suum  primo  aut  secundo  stances,  commonly  institutes  his 

aut  etiam  ulteriore  gradu  haere-  slave  to  be  his  heir  in  the  first, 

dem  insiiluere ;   ut,  si  creditori-  second,  or  some  other  place ;   so 

bus  satis  non  fiat,potius  ejus  has-  that,  if  he  does  not  leave  a  sum 

redis  bona,  quamipsiustestatoris,  equal  to  his    debts,   the  sfoods, 

a  creditoribus  possideantur,  vel  which  are  seized,  sold,  or  divided 

distrahanturvel  inter  eosdividan-  among  his  creditors,  may  rather 

tur.  Pro  hoc  tamen  incommodo  il-  seem  to  be  those  of  his  heir,  than 

lad  ei  commodum  preBStatur,utea,  his  own.    But  a  slave,  in  recom- 

qu8B  postm  ortem  patroni  sui  sibi  pence  of  this  inconvenience,  is 
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acquisierit,  ipsi  resenrentiir.  Et  allowed  whatever  he  hath  ae- 
quamd  visbona  defuncti  non  siiffi-  quired  after  the  death  of  his  pat- 
ciant  creitoribus,  iterum  tamen  ex  ron ;  for  such  acquisitions  are 
ea  causa  res  ejus,  quas  sibi  acqui-  not  to  be  sold,  although  the 
sierit,  non  vseneunt.  goods  of  the  deceased  should  be 

ever  so  insufficient  for  the  pay 
ment  of  his  creditors. 


DE  SUIS  HiGREDIBUS. 

§  II.  Sui  autem  et  necessarii  §  2.  Proper  and  necessary 
hseredes  sunt,  veluti  fiiius,  filia,  heirs,  are  sons,  daughters,  grand- 
nepos  neptisve  ex  filio,  et  dein-  sons  or  grand-daughters  by  a  son 
ceps  cseteri  liberi,  qui  in  potes-  or  other  direct  descendants,  ia 
tate  morientis  mod6  fuerint.  Sed,  the  power  of  the  deceased  at  the 
ut  nepos  neptisve  sui  haeredes  time  of  his  death.  To  constitute 
sint,  non  sufficit  euro  eamve  in  grand-children  proper  heirs,  it 
potestate  avi  mortis  tempore  fuis-  does  not  suffice,  that  they  were  in 
se:  sed  opus  est,  ut  pater  ejus,  the  power  of  their  grand-father  at 
vivo  patre  suo,  desierit  suus  hae-  the  time  of  his  decease  ;  but  it  is 
res  esse,  aut  morte  inrerceptus,  requisite,  that  their  father  should 
autqualibet  ali^  ratione  liberatus  have  ceased  to  be  a  proper  heir 
3i  patriA  potestate ;  tunc  enim  m  the  life-time  of  his  father,  by 
nepos  neptisve  in  locum  patris  having  been  freed,  either  by 
sui  succedit.  Sed  sua  quidem  death  or  otherwise  from  patemal 
haeredes  ided  appellantur,  quia  authority :  for  then  it  is,  that  the 
domestici  hsredes  sunt,  et  vivo  grand-son  or  granddaughter 
quoque  patre  quodammodo  dom-  succeeds  in  place  of  their  father, 
ini  existimantur.  Und^  etiam,  si  Heirs  are  called  sui  or  proper, 
quis  intestatus  moriatur,  prima  because  they  are  domestic ;  and 
causa  est  in  successione  libero-  in  the  very  life-time  of  their  fa- 
rum.  Necessarii  vero  ide6  di-  ther  are  reputed  masters  in  a  cer- 
cuntur,  quia  omninb,  sive  velint,  tain  degree.  Hence  the  children 
sive  nolint,  tarn  ab  intestatoquam  of  an  intestate  are  first  in  succes- 
ex  testamento,  ex  lege  duodecim  sion  ;  and  are  called  necessary 
tabularum  hseredes  fiunt.  Sed  heirs,  because,  willing  or  unwiU 
his  praetor  permittit  volentibus  ling,  they  become  the  heirs  of 
abstinere  hsreditate,  ut  potius  their  parent  according  to  the  law 
parentis  qiiam  ipsorum  bona  si-  of  the  twelve  tables,  whether  uu- 
milit^r  a  creditoribus  possideaa-  der  a  testament  or  an  intestacy, 
tur.  But,  when  children  request  it, 

the  praetor  permits  them  to  ob- 
tain from  the  inheritance,  that 
the  effects  of  their  parents,  rather 
than  their  own,  may  be  seized 
by  the  creditors. 
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D£  EXTRANEIS. 


\  III.  CflBteri,  qui  testatoris  ju-  §  3.  All  other  heirs,  not  sub- 

ri  subjecti  non  sunt,  extranei  h©-  ject  to  the  power  of  the  testator, 

redes  appellantur ;  itaque  liberi  are  called  strangers :  thus,  chil- 

nostri,  qui  in  potestate  nostr&  non  dren,  not  under  the  power  of 

sunt,  haeredes  k  nobis  instituti,  their  father,  but  who  are  consti-                     ' 

extranei  bsredes  nobis  videntur.  tuted  his  heirs,  are  strangers  in  a 

Qu&  de  causa  et  qui  hseredes  k  legal  sense :  and  so  are  children, 

matre  instituuntur  eodem  nume-  instituted  heirs  by  their  mother, 

ro  sunt :  quia  fosminae,  in  potes-  for  a  woman  is  not  allowed  to 

tate,  liberos  non  habent.    Servus  have  her  children  under  her  own 

quoque  hasres  k  domino  institu-  power.     A  slave  also,  whom  his 

tus,  et  post  factum  testameutum  master  hath  instituted  by  testa- 

ab  eo  manumissus,  eodem  nume-  ment  and  afterwards  manumit* 

ro  habetur.  ted,  is  so  accounted. 

DE  TESTAMENTI  TACTIONE. 

}  IT.  In  extraneis  hseredibus  i  4.  As  to  strangers,  it  is  re- 
illud  observatur,  ut  sit  cum  eis  quisite,  that  they  should  be  capa- 
lestamenti  factio,  siv^  hseredes  ble  of  the  faction  of  a  testament, 
ipsi  instituantur,  sive  ii,  qui  in  whether  instituted  heirs  them- 
potestate  eorum  sunt.  Et  id  selves,  or  whether  those,  under 
duobus  temporibus  inspicitur ;  their  power,  are  instituted.  And 
testament!  quidem  facti  tempore,  this  qualification  is  required  at 
ut  constiterit  institutio ;  mortis  two  several  times ;  at  the  mak- 
▼er5  testatoris,  ut  effectum  habe-  ing  of  the  testator,  that  the  in- 
at  Hoc  amplius,  et  cum  adit  stitution  m^y  be  valid;  and  at 
hsreditatem,  esse  debet  cum  eo  the  testator's  death,  that  it  may 
testamenti  factio,  siv5  pur^  siv^  take  effect :  and  farther,  wheth- 
sub  conditione  hseres  institutus  er  an  heir  be  appointed  simply 
ftit.  Nam  jus  hasredis  eo  maxi-  or  conditionally,  yet  he  ought  to 
me  tempore  inspiciendum  est,  be  capable  of  the  faction  of  a  tes- 
quo  acquirit  haereditatem.  Me-  tament  at  the  time  of  entering 
dio  autem  tempore,  inter  factum  upon  the  inheritance;  for  his 
testamentum  et  mortem  testatoris  right  is  principally  regarded  at 
vel  conditionem  institu tionis  ex-  the  time  of  acquiring  the  posses- 
istentem,  mutatio  juris  non  nocet  sion.  But  intermediately,  be- 
bieredi :  quia,  ut  diximus,  tria  tween  the  making  of  the  testa- 
tempora  inspici  debent.  Testa-  ment  and  the  death  of  the  testa- 
menti antem  faetionem  non  so-  tor,  or  the  completion  of  the  con- 
likm  is  habere  videtur,  qui  testa-  dition  of  the  institution,  the  heir 
mentum  facere  potest ;  sed  etiam,  will  not  be  prejudiced  by  inca** 
qui  ex  alieno  testamento  vel  ipse  pacity  or  change  of  state ;  be- 
capere  potest,  vel  alii  acquirere,  cause  the  three  points  of  time 


152  LIB.  n.    TIT.  XIX. 

licfet  non  possit  facere  testamen-  which  we  have  noted,  are  the 
turn.  Et  ideo  furiosiis,  et  mutus,  times  to  be  regarded.  Not  only 
et  posthiimus,  et  infans,  et  filius-  a  man,  capable  of  willinor,  is  said 
familias,  et  servus  alienus,  testa-  to  have  iestamentif act i(mem;hMi 
menti  factionera  habere  dicuntur,  also  any  person  capable  of  taking 
Licfet  enim  testamentum  facere  for  the  benefit  of  himself,  or  of 
non  possint,  attamen  ex  testa-  acquiring  by  testament  for  the 
mento  vel  sibi  vel  alii  acquirere  benefit  of  another :  hence,  per- 
possunt.  sons  mad,  mute,  or  posthumous, 

infants,  the  sons  of  a  family,  or 
slaves  not  yoiirown,  may  all  be 
said  to  have  the  faction  of  a  tes- 
tament (in  its  passive  significa- 
tion.) For,  although  incapable 
of  making,  they  are  capable  of 
acquiring  by  testament,  either  for 
themselves  or  others. 


DE  JURE  DELIBERANDI,  ET  DE  BENEFICIO  INVENTARIL 

§  V.  Extraneis  autem  hasredi-  §  5.  Strangers,  appointed  heirs, 

bus  deliberandi  potestas  est  de  may  deliberate  'ere    they  enter 

adeunda  hasreditate  vel  non  ade-  upon  an  inheritance.     But,    if 

unda.     Sed,  sive  is,  cui  abstinen-  one,  who  has  the  liberty  of  ab- 

di  potestas  est,  immiscuerit  se  bo-  staining,  or  a  stranger,  who   is 

nis  hsereditatis,  siv^  extraneus,  permitted  to  deliberate,  should 

cui  de  adenud^  haereditate  delib-  once  intermeddle,  it  will  not  af- 

erare  licet,  adierit,  postea  relin-  terwards  be  in  his  power  to  re- 

quendse    hsereditatis    facultatem  nounce  the.  inheritance,  unless 

non  habet,  nisi  minor  sit  25  an-  he  shall  be  under  the  age  of 

nis :  nam  hujusmodi  sstatis  hom-  twenty  five  years :  for  the  prae- 

inibus,  sicut  in  cssteris  omnibus  tor,  in  this,  as  in  all  other  cases, 

causis,  deceptis,  ita  et  si  temer^  relieves  minors,  who  have  been 

damnosam  heereditatem  suscepe-  deceived,  and  who  rashly  take 

tint,  praetor  succurrit.   Sciendum  upon  themselves  an  injurious  in- 

est  tamen,  Divum    Hadrianum  heritance.  Here  it  must  be  noted, 

etiam  majori  25  annis  veniam  that  the  emperor  Adrian  once 

dedisse,  cum  post  aditam  hseredi-  gave  permission  to  a  person  of 

tatem  grande  ass  alienum,  quod  full  age,  to  relinquish  an  inheri- 

aditse  hiereditatis  tempore  latebat,  tance,  when  it  appeared  to  be  in- 

emersisset.    Sed  hoc  quidem  Di-  cumbered  with    a    great    debt, 

vus  Hadrianus  cuidam  speciali  which  had  been  concealed,  until 

beneficio  praestitit.    Divus  autem  the  heir  had  taken  upon  himself 

Gordianus  postea  militibus  tan-  the  administration.    But  this  was 

tummodd    hoc    concessit.      Sed  granted  as  a  special  favor.    The 

nostra    benevolentia    commune  emperor     Gordian     afterwards 

omnibus  subjectis  imperio  nostro  published  a  constitution  for  the 
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hocbeneGciumprfesCitit:  et  con- 
stitutionem  tarn  lequissimam 
quam  nobilissimam  scripsit,  ca- 
jns  tenorem  si  observaverint 
homines,  lic^t  eis  adire  haeredita- 
tem,  et  in  t  intQni  teneri,  qnaii- 
thm  valere  bona  haereditalis  coii- 
tino^it,  ut  ex  hac  causa  noque  de- 
liberatioiiis  anxiliuni  sit  eis  ne- 
cessariuin,  nisi,  omissa  obsarva- 
tioae  nostras  constitiitionis,  et  de- 
liberandum existimuverint,  et  se- 
se  veteri  s^ravaminiaditiouis  sup- 
poaere  maluerint. 


indemnification  of  heirs,  yet  con- 
fined the  force  of  it  to  those  only, 
who  were  of  the  soldiery.  But 
our  extended  benevolence  hatli 
rendered  this  benefit  common  to 
all  our  subjects,  havino:  dictated 
a  constitution  just  and  noble, 
which,  if  heirs  will  observe,  they 
may  enter  upon  their  iiiherit- 
anco,  and  not  be  chargeable  be- 
yond the  value  of  the  estate  ;  so 
that  they  need  not  pray  time  for 
deliberation,  unless  they  omit  to 
observe  the  tenor  of  our  ordin- 
ance, choosins:  nilher  to  delibe- 
rate, and  submit  themselves  to 
the  risk  attending  the  acceptance 
under  the  ancient  law. 


DE  ACQUIRENDA  VEL  OMITTENDA  HiEREDITATE. 

§  VL    Item    extraneus    haeres*  5  6.  A  stranger,   instituted  by 

testamento  institutus,  aut  ab  in-  testament,  or  called  by  law  to  a 

testato  ad  legilimam  haBrediiatt^m  succession  in  a  case  of  iLitestacy, 

vocatus,  potest  aut  pro  hserede  may  make  himself  accountable 

gerenda,  aut  etiam  nuda  volun-  as  heir,  either  by  doing  some  act 

tatesuscipiendae  haereditatis,  hsD-  as    such;  or  by  barely  signify- 

res    fieri.     Pro   haerede    autem  ing   his  acceptance  of  the  heir- 

gerere  quis  videtur,  si  rebus  hae-  ship.     And  a  man  is  deemed  to 

reditariis  tanqukm  hasres  utatur,  act  as  the  heir  of  an  inheritance, 

vel  vendendo  res   hapreditarias,  if  he  treat  it  as  his  own,  by  sell- 

vel  praedia  -colendo,  locandove,  ing  any  part  of  it,  by  cultivating 

etquoquomodo  voluntatem  su-  the  ground,  or  by  leasing  it :  or 

amdeclaret,  vel  re,  vel  verbo,  de  declare  his  consent  to  accept  it, 

adeund^   haereditate  ;  dummodb  either  by  act  or  speech  ;  know- 

sciat,  eum,  in  cujus   bonis   pro  ing  that  the  person,  with  whose 

haerede   gerit,  testatum    intesta-  estate,  he  intermeddles,  is  dead 

tuinve  obiisse,  et  se  ei  haeredem  testate  or  intestate,  and  that  he 

esse.     Pro  haerede    enim    gere-  himself  is  the  heir:  for  to  act  as 

re,  est   pro  domino  gerere :  vete-  heir,  is  to  act  as  proprietor ;  and 

res  enitn,  haeredes  pro  dominis  the  ancients  frequently  used  the 

appellabaut.     Sicut  aut^m  nuda  term  heir,  when  they  would  denote 

voluntate  extraneus    haeres   fit,  the  proprietor.    But  as  a  stranger 

ita  contraria  destiuatione  statim  may  become  heir  by  a  bare  con- 

ab  haereditate  repeliitur.     Eum,  sent,  so  on  the  contrary,  by  a 

qui  surdus  vel  mutus  natus,  vel  mere  dissent,  he  may  bar  him- 

postea  factus  est,  nihil  prohibet  self  from  an  inheritance.    And 
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pro  haerede  gerere,  et  acquire-  nothing  prevents,  but  that  a  per- 
re  sihi  hflereditatem ;  si  tatnen  in-  son,  who  was  born  deaf  and 
teUigit,  quod  agit.  dumb,or  became  so  by  accident, 

may  act  as  heir,  and  acquire  the 
inheritance,  if  he  know  what  he 
is  doing. 


TITULUS  VIGESIMUS. 


DE  LEGATIS. 


O.  XXX.  xxxi.  xxxii.    C  vi.  T.  37. 


CONTINUATIO. 

POST  hffic  videamus  de  lega-  We  will  now  make  some  ob- 
tis  ;  quoB  pars  jiiris  extra  propo-  servalions  upon  legacies  ;  al- 
sitam  quidera  materiam  videtur  :  though  this  part  of  the  law  niay 
nam  loquiranr  de  iis  juris  figuris,  not  seem  to  fall  in  with  the  sub- 
quibus  per  universitatem  res  no-  ject  proposed ;  for  we  are  treat- 
bis  acquiruntur  :  sed,  cum  omni-  ing  of  those  legal  methods,  by 
nbde  testamenlis  et  de  haeredi-  which  thing?  may  be  acquired 
bus,  qui  in  testamento  instituun-  universally:  but,  as  we  have  al- 
tur,  loquuti  simus,  non  sin^  cau-  ready  spoken  at  large  of  testa- 
s&  sequenti  loco  potest  haec  juris  ments  and  testamentary  heirs, 
materia  tractari.  we  may  not  improperly  proceed 

to  the  subject  of  legacies. 

DEFDOTIO. 

§  I.  Legatum  itaque  est  dona-  §  1.  A  legacy  is  a  gift  directed 
tio  qusedam  k  defuncto  relicta,  by  the  deceased,  and  to  be  fulfill- 
ab  heerede  prsestanda.  ed  by  the  heir. 

DE  ANTIQUIS  GENERIBUS  LEGATORUM  SUBLATIS. 

§  II.  Sed  olim  quidem  erant  §  2.  Anciently  there  were  tour 

legatorum  genera  quatuor ;    per  kinds  of  legacies  in  use ;  namely, 

vindicationem,    per  damnation-  per  vindicationem^  per  damna- 

em,  sinendi  modo,  per  prsecep-  tionem^  sinendi  modo,    and  per 

tionem :   et  certa  quaedam  verba  prcBceptionem.       To    each    of 

cuiquegeneri  legatorum  assignata  these    was    assigned   a  certain 

erant,  per  quae   singula  genera  form  of  words,  by  which  their 
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l^atorum  significabantur :    sed  different  species  were  signified  ; 

6x     constitutionibus     Divorum  but    these  fixed  forms  have  been 

principuin  soletnnitas  hujusmodi  wholly  taken  away  by  the  impe- 

verborum  sublata  est.      Nostra  rial  ordinance  of  the  later  enipe- 

autem  constitutio,    quara    cum  rors,    ConstantimiSy   Constants 

magna  fecinius  hiciibratione,  de-  us^   and    Constans.      We    also, 

functorum  voluntates,  validiores  desirous  of  enforcing  tfie  wills  of 

esse  cupientes,  et  non  verbis  sed  deceased  persons,  and  regarding 

voluntatibus  eorum  faventes,  dis-  their  intentions  more  than  their 

posnitjUt  omnibus  una  sit  natura,  words,  have,  after  great  study, 

et  quibuscunque  verbis  aliquid  enacted  that  the  nature  of  all  leg- 

relictum  sit,  liceat  Icgatariis  id  acies  shall  be  the  same  ;  and  that 

persequi,   non  solCim  per  actiones  legatees,  by  whatever  words  con- 

personales,  sed  etiam  per  in  rem  stituted,  may  sue  for  what  is  left 

et  per    hypothecariam.       Cujus  them,  not  only   by  a  personal, 

constitutionis     perpensum    mo-  but  by  a  real  or  hypothecary 

dum    ex    ipsius    tenore    perfce-  action.      But    the  reader    may 

tissim^  acci{)ere  possibile  est.  perfectly  coirprehend  the  well 

weighed  matter  of  this  constitu* 
lion,  from  the  tenor  of  it. 


COLLATIO  LEGATORUM  ET  F1DEI-COMMIS30RUM. 


h  III.  Sed  non  ad  usque  ad 
earn  constitutionem  standum  es- 
se existimavimns  :  cum  enim  an- 
tiquitatem  invenimus  lesjata  qni- 
dem  strict^  concludentern,  fidei- 
comraissis  autem,  quae  ex  voiun- 
tate  magis  descendebant  defunc- 
torum,  pinguiorem  naturam  in- 
dulgentem,  necessarinm  esse  dux- 
imus,  omnia,  legata  Gdei-commis- 
sis  exsquare,  ut  nulla  sit  inter  ea 
differentia,  sed,  quod  deest  lega- 
tis,  hoc  repleatur  ex  natura  fidei- 
commissorum :  et,  si  quid  ampli- 
us  est  in  legatis,  per  hoc  crescat 
fidei-commissorum  natura.  Sed, 
ne  in  primts  legnm  cunabuHs, 
permistim  de  his  exponendo,  stu- 
diosis  adolescentibus  qnandam 
introducamus  difficultatem,  ope- 
re  pretiuin  esse  duximus,  inte- 
rim, separatim  prius  de  legatis  et 
postea  de  fidei-commissis  tracta- 


§  3.  We  have  judged  it  expe- 
dient that  our  constitution  should 
not  rest  here  ;  for,  observing  that 
the  ancients  confined  legacies 
within  strict  rules,  but  were  fti- 
vorable  to  gifts  in  trust,  it  was 
thought  necessary  to  make  all 
legacies  equal  to  gifts  in  trust, 
that  no  difference  in  effect  should 
remain  between  them  ;  so  that 
whatever  is  deficient  in  the  na- 
ture of  legacies,  may  be  supplied 
by  the  nature  of  trusts,  and  what- 
ever is  abundant  in  the  nature  of 
legacies  may  become  an  accretion 
to  the  nature  of  trusts.  But,  that 
we  may  not  raise  difficniiies,  and 
perplex  the  minds  of  young  per- 
sons at  their  entrance  upon  the 
study  of  the  law,  by  explaining 
these  things  promiscuously,  we 
have  esteemed  it  worth  our  pains 
to  treat  separately,  first  of  lega- 
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re;  ut,  nature  utriusque  juris  cies  and  then  of  trusts,  that,  the 
cognita,  facile  possint  permistio-  nature  of  both  being  known,  the 
nem  eorum  eruditi  subtilioribus  student,  thus  instructed,  may 
auribus  accipere.  more  easily  understand  their  re- 

lation and  intermixture. 


DE  RE  LEGATA.    ET  PRTMUM   DE  RE  TESTATORIS,  H^IREDIS, 
ALIENA,  CUJUS  NON  EST  COMMERCIUM. 

i  IT.  Non  solum  autem  testa-  §  4.  A  testator  may  not  only 
toris  vel  haeredis  res,  sed  etiam  bequeath  his  own  property,  or 
aliena  legari  potest,  ita  ut  haeres  tliat  of  his  heir,  but  also  the  prop- 
cogatur  redimere  earn  et  preesta-  erty  of  others  ;  and,  if  the  thing 
re ;  vel,  si  earn  non  potest  redi-  bequeathed  belong  to  another, 
mere,  sestimationem  ejus  dare,  the  heir  can  be  obliged  either  to 
Sed,  si  talis  sit  re^,  cujus  com-  purchase  and  deliver  it,  or  to  ren- 
mercium  non  est,  vel  adipisici  der  the,  valup  of  it,  if  it  can  not 
non  potest,  nee  lestimatio  ejus  de-  be  purchased.  But,  if  the  thing 
betur ;  veluti  si  quis  campnm  bequeathed  be  not  in  commerce, 
martium,  vel  basilicas,  vel  tern-  or  can  not  be  purchased,  the  heir 
pla,  vel  qua)  publico  usui  desti-  is  not  bound  to  pay  the  value  to 
nata  sunt,  legaverit:  nam  mil-  the  legatee;  as  if  a  man  should  be- 
lius  momenti  tale  legatum  est.  qneath  the  Campus  Martins^ 
Quod  autem  diximus,  alienam  the  palaces,  the  temples,  or  any 
rem  posse  legari,  ita  intelligen-  of  those  things,  which  appertain 
dum  est,  si  defunctus  sciebat,  ali-  to  the  public  :  for  such  legacies 
enam  rem  esse,  non  si  ignorabat.  can  be  of  no  avail.  But,  in  say- 
Forsitkn  enim,  si  scivisset  alie-  ing  that  a  testator  might  bequeath 
nam  rem  esse,  non  legasset ;  et  the  goods  of  another,  we  would 
ita  Divus  Pius  rescripsit.  Et  ve-  be  understood  to  mean,  that  this 
rius  est,  ipsum,  qui  agit,  id  est,  can  be  done  only,  if  the  deceased 
legatarium,  probare  oportere,  sci-  knew,  that  what  he  bequeathed 
visse  alienam  rem  legare  defunc-  belonged  to  another,  and  not,  if 
turn,  non  haeredem  probare  opor-  he  were  ignorant  of  it ;  since,  if 
tere,  ignorasse  alienam  :  quia  he  had  known  it,  he  probably 
semper  neccssitas  probandi  in-  would  not  have  left  such  a  lega- 
cumbit  illi,  qui  agit.  cy :  and  to  this  purpose  is  the 

rescript  of  the  emperor  Antfmu 
mis.  And  it  is  incumbent  upon 
the  plaintiff  or  legatee  to  prove 
the  deceased  knew  that  what  he 
left  belonged  to  another ;  the  heir 
not  obliged  to  prove  that  the  de- 
ceased did  not  know  it ;  for  the 
burthen  of  proof  lies  upon  the 
complainant. 
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DE  RE  PIGNORA  A. 


§  V.  Sed  et,  si  rem  obli^atam 
credilori,  aliquis  legaverit,  neces- 
se  hahet  h  seres  earn  In  cere.  Et 
in  hoc  qiioqne  casii  idem  placet, 
*quod  in  re  aliena  ;  ut  ita  demum 
lucre  necesse  Jiabeat  hceres,  si 
sciebat  defunctns,  rem  obligatem 
esse  :  et  ita  Divi  Severus  et  An- 
toninus rescripserunt.  Si  tamen 
defunctus  voluerit  legatarium 
luere,  et  hoc  expresserit,  non  de- 
let  haeres  earn  luere. 


§  5.  If  a  roan  bequeath  that 
which  he  hath  pledged  to  a  cred* 
itor,  the  heir  is  under  a  necessity 
of  redeeming  it ;  but  in  tins,  as 
in  the  former  case,  concerning 
the  goods  of  another,  the  heir 
cannot  be  obliged  to  redeem,  un- 
less the  deceased  knew,  that  the 
thing  was  pledged  ;  and  this  the 
emperors  Severus  and  Aniuni' 
nus  have  declared  by  their  re- 
script. But  when  it  appears  to 
have  been  the  express  will  of  the 
deceased,  that  the  legatee  should 
redeem  the  thing  bequeathed,  the 
heir  ought  not  to  redeem  it. 


DE  RE  ALIENA  POST  TESTAMENTUM  A  LEGATARIO  ACQUISITA. 

i.  VI.  Si  res  aliena  legata  fue-  §  6.  If  a  thing  bequeathed  be 
rit,  et  ejus  rei  vivo  testatore  lega-  the  property  of  another,  and  the 
tarius  dominus  factus  fuerit,  si-  legatee  become  the  proprietor  of 
<]uid^m  ex  cau$&  emptionis,  ex  it  in  the  lifetime  of  the  testator, 
testamento  actione  pretium  con-  by  purchase,  he  may  recover  the 
«equi  potest ;  si  verb  ex  caus&  value,  by  an  action  under  the 
lucrativd^  veluti  ex  donatione,  will ;  but,  if  he  obtained  it  as  a 
vel  ex  ali&  simili  cau$&,  agere  non  gift,  or  by  any  lucrative  title,  no 
potest :  nam  traditum  est,  dnas  action  will  lie ;  for  it  is  a  max- 
lucrativas  causas  in  eundem  im,  that  two  lucrative  causes  can 
hominem  et  eandem  rem  concur-  never  concur  in  the  same  person 
rere  non  posse.  Hac  ratione,  si  and  thing.  And  therefore,  if  the 
ex  duobus  testamentis  eadem  res  same  specific  thipg  be  left  by 
eidem  debeatur,  interest,  utrum  two  testaments  to  the  same  per- 
rem,  an  aeslimationem,  ex  testa-  son,  the  question  will  be,  when 
inento  consecutus  sit:  nam,  si  the  legatee  sues  under  one  of 
rem  habet,  agere  non  potest ;  them,  whether  he  hath  obtained 
qniahabet  eam  ex  caus&  lucrati-  the  thing  itself,  or  the  value  of 
v& :  si  sBstimationem ;  agere  po-  it,  by  virtue  of  the  other?  for,  if 
lest.  he  be  already  possessed  of  the 

thing  itself,  the  suit  is  at  an  end, 
because  he  hath  received  it  on  a 
lucrative  account ;  but,  if  he  hath 
already  obtained  the  value  of  it 
only,  he  may  still  sue  for  the 
thing  itself 


168 


LIB.  IL    TIT.  XX 


DE  HIS,  QUiE  NON  SUNT  IN  RERUM  NATURA. 

§  VII.  Ea  quoque  res,  qiiee  in        §  7.  Things,  which  exist  only 

renim  nature  non  est,  si  mod5  in  possibility,  may  be  bfqueath- 

futiira  est,  reci^  legalur ;    veliiti  ed  :   as  the  fruits,   which  shall 

fructus,   qui   in   illo  fu:.do  nati  prow  on  such  a  spot  of  ground; 

erunt,  am   quod  ex  ilia  ancilla  or  the  offspring,  which  shall  be 

natum  erit.  born  of  a  particular  slave. 


DE  EADEM  RE  DUOBUS  LEG  ATA. 

§  VIII.  Si  eadem  res  duobus  §  8.  When  the  same  specific 
leo:ata  sit,  sive  conjunctim,  sivc  legacy  is  left  to  two  persons,  ei- 
disjunc(im,  si  ambo  perveniant  ther  conjunctively  or  disjunc- 
ad  legatum,  scinditur  inter  eos  tively,  and  both  are  willing  to 
legatum  :  si  alter  deficiat,  quia  accept,  it  must  be  divided  be- 
aut spreverit  legatum,  aut  vivo  tween  them.  But,  should  one  of 
testatore  decesserit,  vel  alio  quo-  the  legatees  die  in  the  lifetime  of 
quo  modo  defecerit,  totum  ad  col-  the  testator,  or  dislike  his  legacy, 
legatarium  pertinet.  Conjunc-  or  be  by  any  means  prevented 
tira  autem  legatur,  veluti  si  quis  from  taking  it,  the  whole  vests  in 
dicat,  Titio  et  Seio  hommem  his  co-legatee.  A  legacy  thus 
Stichum  doy  lego;  disjunctim  worded,  is  in  the  conjunctive,  / 
ita,  THtio  hominem  Sltchum  do  give  and  bequeath  my  slave 
lego:  Sei  hominem  Stichum  Stichus  to  Tints  and  Seius: 
do,  lego.  Sed  et,  si  expresserit  but  if  thus,  in  the  disjunctive,  / 
eundum^  hominem-  Stichum,  give  and  bequeath  my  slave 
SDque  disjunctim  legatum  inlel-  Stichum  ^o  Trnus  :  I  give  and 
ligitur.  bequeath  my  slave  Stjchus  to 

Skics.  Although  the  testator 
add,  that  he  gives  the  sam^e  slave 
Stichus  to  Skius,  yetthe  legacy 
would  be  understood  in  the  dis- 
junctive, i 


SI  LrOATARIUS   PROPRIETATEM  FUNDI  ALIEN!  SIBI  LEGATIS 
EMERIT  ET  USUSFRUCTUS  AD  EAM  PERVIiNERlT. 


§  IX.  Si  cui  fundus  alienus 
legatus  sit,  et  emerit  proprieta- 
tem  deducto  usufructu,  et  usus- 
fructus  ad  cum  pervenerit,  et 
postea  ex  testamento  agat,  rectfe 
€um  agere  et  fundum  petere  Ju- 
lianus  ait;  quia  ususfructus  in 
petiiione  servitutis  locum  obti- 
net:  sed  officio  judicis  contine- 


§  9.  If  a  man  bequeath  to  any 
one  the  ground  of  another,  and 
the  legatee  purchase  the  proper- 
ty without  the  usufruct,  which 
afterwards  accrues  to  him,  it  is 
said  by  Jidianus,  that  he  may 
sue  under  the  testament,  and  de- 
mand the  ground ;  because  the 
usufruct  is  regarded  as  a  service 
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tur,  lit  deducto  usufructu  jubeat   only.     But  it  is  the  duty  of  a 
sstimationem  praestari.  judge,  in  this  case,  to  order  the 

price  of  the  property  to  be  paid, 
deducting  the  value  of  the  usu« 
fruct. 


DE  RE  LEGATARIL  "^ 

}  X.  Sed,  si  rem  legatarii  quis  §  10.  A  man  uselessly  be- 
ei  legaverit,  inutile  est  legaturo ;  queaths  to  another,  what  already 
quia,  quod  proprium  est  ipsius,  belongs  to  him ;  for  what  is  alrea- 
amplius  ejus  fieri  non  potest:  et  dy  the  property  of  a  legatee,  can 
lic^t  alienaverit  earn,  non  debetur,  not  become  more  so.  And,  al- 
nec  ipsa  res,  nee  sstimatio  ejus,    though  the  legatee  should,  after 

the  bequest,  aliene  the  thing  be- 
queathed, neither  the  thin^  itself, 
nor  the  value  of  it,  would  become 
due  to  him. 


SI  QUIS  REM  SUAM,  QUASI  NON  SUAM,  LEGAVERIT. 


§  XI.  Si  quis  rem  suam  quasi 
alienam  legaverit,  valet  legatum : 
iiam  plus  valet  quod  in  veritate 
est,  qiiam  qued  in  opinione.  Sed 
et,  si  legatarii  esse  putavit,  valere 
consult;  quia  exitum  voluntas 
defuncti  habere  potest. 


i  11.  If  a  testator  bequeath 
what  is  his  own,  as  if  it  were  the 
property  of  another,  the  bequest 
would  be  good  ;  for  truth  is  more 
prevalent  than  what  is  founded 
upon  opinion  only.  But  al- 
though the  testator  imagine,  that 
what  he  bequeaths,  belongs  al- 
ready to  the  legatee,  yet,  if  it  do 
not,  it  is  certain,  that  such  a  leg- 
acy would  also  be  valid  ;  because 
the  will  of  the  deceased  can  thus 
take  effect. 


DE  ALIENATIONE  ET  OPPIGNORATIONE  REI  LEGATiE. 

§  XII.  Si  rem  suam  legaverit  §  12.  If  a  testator  bequeath  his 
testator,  posteaque  eam  alienave-  own  property,  and  afterwards  al- 
rit,  Oelsus  putat,  si  non  adiuiendi  ien,  it  is  the  opinion  of  Celsus 
animo  vendidit,  nihilominiis  de-  that  the  thing  bequeathed  will  be- 
beri :  idemque  Divi  Severus  et  come  due  to  the  legatee,  if  the 
Antoninus  rescripserunt.  lidem  testator  did  not  dispose  of  it,  with 
lescripserunt,  eum,  qui  post  testa-  an  intention  to  oust  him.  The 
mentum  factum  prsedia,  quae  leg-  emperors  Severus  and  Antoninus 
ata  erant,  pignori  dedit,  <  demisse  have  published  their  rescript 
legatum  non  videri :  et  Ideo  lega-  to  this  effect ;  and  they  have 
tariuln  cum  hsrede  ejus  agere  also  signified  by  an  other  re- 
posse,  ut  priedia  a  creditore  luan-  script  that  a  legacy  afterwards 
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tnr.  Si  vero  quis  partem  rei  leg-  pawned  or  mortgaged,  shall  not 
atsB,  alieaaverit,  pars,  quae  non  be  considered  as  retracted ;  and 
est  alienata,  omnino  debetur :  that  the  legatee  may  bring  suit 
pars  autem  alienata,  ita  debetur,  against  the  heir,  and  oblige  him 
si  non  adimendi  animo  alienata  to  redeem.  And,  if  but  a  part  of 
sit.  the  thing  bequeathed  be  aliened, 

S  that  part  which   remains  unal- 

iened,  is  still  due ;  and  that, 
which  is  aliened,  is  only  due,  if 
it  appear  not  to  have  been  al- 
ienfxi  by  the  testator  with  a  de- 
sign to  retract  the  legacy. 


DE  LIBEARTIONE  LEGATA. 


§  XIII.  Si  quis  debitor!  suo  li- 
berationem  legaverit,  legatum 
utile  est :  et  n^que  ab  ipso  debi- 
tore,  neque  ab  herede  ejus^  po- 
test hceres  petere,  neque  ab  alio, 
qui  hceredis  loco  sit.  Sed  et  po- 
test k  debitore  conveniri,  ut  libe- 
ret  eum.  Potest  etiam  quis  vel 
ad  tempns  jubere,  ne  hieres  petat. 


§  13.  If  a  man  by  will  dis- 
charge his  debtor,  the  bequest  is 
effectual ;  and  the  heir  can  bring 
no  suit  against  the  debtor,  his 
heir  or  any  representative.  On 
the  contrary,  the  heir  of  the  testa- 
tor may  be  convened  by  the  debt- 
or, and  obliged  to  give  him  his 
discharge.  A  man  may  also  for- 
bid his  heir  to  sue  a  debtor,  with- 
in a  time  limited. 


DE  DEBITO  LEGATO  CREDITORL 

S  XIY.  Ex  contrario  si  debi-  §  14.  On  the  contrary,  a  lega- 
tor creditori  suo,  quod  debet,  leg-  cy  by  a  debtor  to  his  creditor  of 
averit,  inutile  est  legatum,  si  nihil  the  money,  which  he  owes  him, 
pins  est  in  legato,  quam  in  debi-  is  ineffectual,  if  it  amount  merely 
to :  quia  nihil  amplius  per  lega-  to  the  value  of  the  debt ;  for  the 
turn  habet :  quod  si  in  diem,  vel  creditor  receives  no  benefit.  But, 
sub  conditione,  debitum  ei  pure  if  a  debtor  bequeath  simply  to 
legaverit,  utile  est  legatum  prop-  his  creditor  a  sum  of  money^ 
ter  representationem.  Q^uod  si  which  was  to  be  paid  at  a  day 
▼iovo  testatore  dies  venerit,  vel  certain,  or  which  he  owed  upon 
conditio  eztiterit,  Papinianus  condition,  the  legacy  will  take 
scripsit,  utile  esse  nihilominCis  le-  effect  on  account  of  the  represen- 
gatum,  quiasemel  constitit:  tation,  i.  e.  because  it  becomes 
quod  et  verum  est.  Non  enim  due  before  the  debt.  But,  ac- 
placuit  sententia  ezistimantium,  cording  to  Papinian,  if  the  day 


LIB.  II.    TIT.  XX. 


161 


extinctum  esse  legatum,  quia  in  of  payment  should  come,  or  the 
earn  causam  pervenerit,  k  qu^  event  of  the  condition  happen  in 
incipero  non  potest.  the  lifiMiine  of  the  tpstntor,  the 

Icvacy  would  nevertheless  be  ef- 
fectnul,  because  it  was  once 
good  ;  which  is  true.  For  we 
are  not  satisfied  with  the  opinion 
that  a  legacy  once  good,  may  af- 
terwards become  exiinct,  by  fall- 
ing into  a  state,  from  which  it 
could  not  have  taken  a  legal 
commencement. 


DE  DOTE  UXORI  LEGATA. 


§  XV.  Sed,  si  uxori  maritus 
dotem  legaverit,  valet  legatum : 
quia  plenius  est  leoratum,  qnam 
de  dote  actio.  Sed,  si,  qnam 
non  accepit,  dotem  legaverit,  Di- 
vi  Sevenis  et  Antoninus  rescrip- 
serunt,  siqnidemsimpliciifer  lega- 
verit,  inutile  esse  legatum ;  si 
verb  certa  pecunia,  vel  certum 
corpus,  aut  instrumenta  dotis  in 
praelegando  demonstrata  sunt, 
valere  legatum. 


§  15.  If  a  man  bequeath  to  his 
wife  her  marriage  portion,  it  is 
valid  ;  for  the  legacy  is  more 
beneficial  than  the  action  she 
might  maintain  for  the  recovery 
of  her  portion.  But,  if  he  be- 
queath to  his  wife  her  marriage 
portion,  never  actually  received, 
the  en)perors  Severus  and  Anto- 
ninus iiave  declared  by  their  re- 
script, that,  if  it  be  left  simply 
without  any  specification  of  a 
sum  certain,  the  legacy  is  void  ; 
but  if  any  sum,  or  thing  be  spe- 
cified, or  if  the  instruments,  in 
which  the  exact  value  of  the  por- 
tion is  mentioned,  be  referred  to, 
the  legacy  is  valid. 


DE  INTERITU  ET  MUTATIONE  REI  LEGATEE. 


i  XVI.  Si  res  legata  sinfe  fac- 
to hajredis  perieril,  legatario  de- 
cedit.  Et,  si  servus  alienus  le- 
gatus  sin^  facto  heeredis  manu- 
missus  fuerit,  non  tenelur  hsDres. 
Si  verb  heredis  servus  legatus 
sit,  et  ipse  eum  manumiserit,  te- 
neri  eum,  Julianus  scripsit :  nee 
interest,  sciverit,  an  ignoraverit, 
d  se  eum  legatum  esse.  Sed  et, 
si  alii,  donaveiit  servum,  et  is, 
cui  donatus  est,  eum  manumise- 

21 


§  16.  If  a  thing  bequeathed 
should  perish  before  delivery, 
without  fault  of  the  heir,  the  loss 
falls  upon  the  legatee.  And,  if 
the  slave  of  another,  who  is  be- 
queathed, should  be  manumitted, 
the  heir  not  being  privy  to  the 
manumission,  he  can  be  subject 
to  no  action.  But,  if  a  tester  be- 
queath the  slave  of  his  heir, 
who  afterwards  manumits  that 
slave,  it  is  the  opinion  of  Julian, 
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rit,  tenetur  hsres ;   quamvis  ig-    that  the    heir    is^nswerable ; 

noraverit,  ^  se  ea  legatum  esse,    whether  he  knew  ofHh^J^cy 

or  not.  Also,  if  the  heir  ha>h 
made  a  present  of  a  slave  be- 
queathed, and  the  donee  hath 
manumitted  him,  the  heir  is  li^ 
ble,  although  ignorant  of  the  be- 
quest 

DE  INTERITU  QUARUNDAM  EX  PLURIBUS  REBUS  LEGATIS. 

§  XVII.  Si  quis  ancillas  cum        §  17.  If  a  testator  bequeath  his 
8uis  natis  legaverit,  etiamsi  ancil-    female  slaves  and  their  offspring, 
Ise  mortuffi  fuerint,  partus  legato    although  the  slave  die,  their  issue 
cedunt     Idem  est,  et  si  ordinarii    becomes  due  (o  the  legatee  :  and 
servi  cum  vicariis  legati  fuerint :    so,  if    ordinary  slaves  are  be- 
quia,  lic^t  mortui  sint  ordinarii,    queathed  together    with     vica- 
tamen  vicarii  legato  cedunt.  Sed,    qriae ;  for  although  the  ordinary 
si  servus  fuerit  .cum  peculio  le-    slaves  die,  yet  the  vicarial  slaves 
gatus,  mortuo  servo,  vel  manums-    will  pass  by  virtue  of  the  bequest. 
8o,vel  alienato  peculii  legatum  ex-    But,  where  a  slave  is  bequeathed 
tinguitur.    Idem  est,  si  fundus  in-    with  his  peculium^   and  after- 
8tructus,vel  cum  instrumento,leg-    wards  dies,  or  is  manumitted,  or 
atus  fuerit;  nam,fundo  alienato,et    aliened,  the  legacy  of  the  peat- 
instrumenti  legatum  extinguitur.    Hum  becomes  extinct.  The  con- 
sequences will  be  the  same,  if  a 
piece  of  ground  is  bequeathed 
with  rhe  instruments  for  improv- 
ing it ;  for,  if  the  testator  aliens 
the  ground,  the  legacy  of  the  in- 
struments  of    husbandry  is  of 
course  extinguished. 

DE  GREGE  LEGATO. 

h  XVIII.  Si  grex  legatus  fu-  §  18.  If  a  flock  is  bequeathed, 

erit,  et  postea  ad  unam  ovem  per-  and  afterwards  reduced  to  a  sin- 

▼enerit,  quod  superfuerit,  vindi-  gle  sheep,  that  sheep  is  claima- 

cari  potest.    Grege  autem  legato  ble ;  and,  if  a  flock  receive  an 

etiam  eas  oves,  que  post  testa-  addition,  after  it  hath  been  be- 

mentum  factum  gregri  adjiciun-  queathed,  this  addition  will  also, 

tur,  legato  cedere  Julianus  ait.  according  to  Julian^  enure  to  the 

Est  autem  gregis  unum  corpus  legatee.     For  a  flock  is  deemed 

ex  distantibuscaptibuSfSicCit  aedi-  one  body,  consisting  of  separate 

um  unum  corpus  est  ex  cohse-  members,  as  a  house  is  reckoned 

rentibus  lapidibus.  one  body,  composed  of  materialS| 

joined  together  and  adhering. 
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DE  iEDIBUS  LEGATia 

t  XIX.  ^dibus  denique  lag-       i  19.    And  lastly,    when  an 

atis,  columnas  ec  murmora,  quae  house  is  bequeathea,  the  marble 

post  testamentum  factum  adjecta  or  pillars,  which  are  added  after 

sunt,  legato  dicimus  cedere.  the  bequest  is  made,  will  past 

under  the  general  legacy. 

DE  PECUUO. 

i  XX.  Si  peculium  legatum       §  20.  When  the  peculium  (of 

iiierit,  sin^  dubio  qnicquid  pecu-  a  slave)  is  bequeathed,  it  is  cir- 

lio  accedit  vei  decedit,  vivo  tes-  tain,  that  the  increase  or  decrease 

tatore,  legatarii  lucro  vel  damno  of  it,  in  the  life  of  the  testator, 

est     Quod  si  post  mortem  testa-  becomes  the  loss  or  gain  of  the 

ton's    ant^  aditam    hsreditatem  legatee.    And,   if  the  peculium 

aliquid  servus  acquisierit,  Julian-  of  a  slave  be  left  to  him  with  his 

us  ait,  siquidem  ipsi  manumisso  liberty,  and  he  increase  Xhepe- 

pecnllium  legatum  fuerit,  omne,  culium^  subsequent  to  the  death 

quod    ant^  aditam  hcereditatem  of  the  testator,  and  before  the  in« 

acquisitum  est  legatario  cedere ;  heritance  is  entered  upon,  it  is 

quia  hujusmodi    legati  dies  ab  the  opinion  of  Julian,  that  the 

adita    heereditate    cedit:  sed,  si  increase  will  pass  to  him  as  leg- 

extraneo  peculium  legatum  fue-  atee ;  for  such  a  legacy  does  not 

rit,  non  cedere  ea  legato,  nisi  ex  become  due,  but  from  the  day  of 

rebus  peculiaribus  auctum  fuerit  the  acceptance  of   the  inherit- 

peculium.    Peculium  autem,  ni-  ance :  but  should  the  peculium 

si  legatum  fuerit,  manumisso  non  of  a  slave  be  bequeathed  to  a 

debetur :  duamvis,  si  vivus  man-  stranger,  an   increase,  acquired 

umiserit,  sufficit,  si  non  adima-  within  the  period  obove  mention- 

tur :  et  ita  Divi  Severus  et  Aa-  tioned,  will  not  pass  under  the 

toninus    rescripserunt.      lidem  legacy,    unless   the   acquisition 

rescripserunt,  peculio  legato,  non  were  made,  by  means  of  some- 

videri  id  relictum,  ut  petitionem  thing  appertaining  to  the  peculi* 

habeat  pecunite,  quam  in  rationes  um ;  for  the  peculium  of  a  slave 

dominicas     impenderit.      lidem  does  not  belong  to  him,  after  he 

rescripserunt,    peculium    videri  is  manumitted  by  testament,  un- 

legatum,    cum  rationibus    red-  less  expressly  given:  although. 
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ditis  liber  esse  jussus  est,  et  ex  eo    if  a  master  in  his  life-time  man 


reliqua  inferre. 


umit  his  slave,  his  pectdium  will 
pass  to  him  of  course,  if  not  ac- 
cpeted  :  arid  such  is  the  rescript 
of  the  emperors  Severus  and 
Antoninus  ;  who  have  also  de- 
clared, that  when  a  peculiutn 
is  bequeathed  to  a  slave,  it  does 
not  seem  intended  that  he  should 
have  the  right  of  demanding 
what  he  may  have  Expended  for 
the  use  of  his  master.  The 
same  princes  have  farther  de- 
clared, that  a  slave  seems  entitled 
to  his  peculiunij  if  his  liberty  be 
left  him,  on  condition,  that  he 
will  bring  in  his  accounts,  and 
supply  any  deficiency  out  of  the 
profits  of  his  peculiutn. 


DE  REBUS  C0RP0«ALIBUS  ET  INCORPORALIBUS. 


}  XXlv  Tam  autem  corpo- 
rales  res  legari  possunt,  quam  in- 
corporales :  et  ide5,  quod  defunc- 
to  debetur,  potest  alicui  levari,  ut 
actioues  suas  haeres  legatario  prse- 
stet ;  nisi  exegerit  vivus  testator 
pecuniam :  nam  hoc  casu  lega- 
tum  extinguitur.  Sed  et  tale  le- 
gatum  valet ;  damnas  esto  hce- 
res  memus  damum  illius  Tefice- 
re :  vei  ilium  cere  alieno  libe- 
rare. 


i  21.  Things  incorporeal  may 
be  bequeathed  as  well  as  things 
corporeal :  and  so  therefore  may 
a  debt,  due  to  the  testator  ;  and 
the  heir  be  obliged  to  transfer 
his  right  of  action  to  the  legatee  ; 
unless  the  testator  in  his  lifetime 
received  the  money  due  to  him ; 
for  in  this  case  the  legacy  would 
become  extinct.  Such  a  legacy 
as  this,  is  also  good  ;  /  command 
my  heir  to  rebuild  the  house  of 
TiTius:  or  to  free  him  from 
his  debts. 


DE  LEGATO  GENERALL 

§  XXII.  Si  generalitfer  servus,  §  22.  If  a  testator  bequeath  a 
vel  res  alia,  legetur,  electio  lega-  slave,  or  else  some  particular 
tarii  est,  nisi  aliud  testator  dix-  thing  disjunctively,  the  right  of 
exit.  election  is  in  the  legatee,  unless 

the  testator  bath  declared  other- 
wise. 

DE  OPTIONE  LEGATA. 

I 

i  XXIII.  Optionis  legatum,  id  k  23.  An  optional  legacy,  is 
est,  ubi  testator  ex  servis  suis  vel    when  a  testator  directs  bis  legas 
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aliis  rebus  optare  legatarium  jus-  tee  to  choose  any  stave,  from 
serat,  habebat  olim  in  se  coudi-  among  his  slaves,  or  any  article 
tionem  :  et  ide6,  nisi  ipse  le^ata-  from  a  certain  class  of  things  ; 
rius  vivus  optasset,  ad  hseredem  and  such  legacy  was  formrrly 
legatum  non  transmittebat.  Sed  presumed  to  imply  this  condi- 
ex  cdnslilutione  nostra  et,  hoc  in  tion,  that,  if  the  legatee  in  his 
meliorem  siatuui  reformatum  est,  life-time  did  not  make  his  elec- 
et  data  est  licentia  haeredi  lega-  tion,  the  legacy  could  not  be 
rii  optare  servum,  lic^t  vivus  leg-  transmitted  to  this  heir.  But,  by 
atarius  hoc  non  fecerit.  Et,  dili-  our  constitution,  this  presumed 
gentiore  tractuta  habito,  hoc  in  condition  is  now  taken  away, 
nostra  constitutione  additum  est,  and  the  heir  of  the  legatee  is  per-^ 
siv^  plures  legatani  extiterint,  mitted  to  elect,  although  the  leg- 
quibus  optio  relicta  est,  et  dissen-  atee  in  his  life-time  hath  neglect- 
tiant  in  corpore  eli^endo  ;  siv^  ed  to  do  it.  And,  upon  further 
unius  legatarii  plures  hseredes  consideration,  we  have  added  ta 
sint,  et  inter  se  circa  optandum  our  constitution,  that,  if  there  be 
dissentiant,  alio  aliud  corpus  eli-^  several  legatees,  to  whom  an  op- 
gere  cupiente,ne  gereat  legatum,  tion  is  left,  and  they  differ  in 
(quod  plerique  prudenlium  con-  their  choice,  or  if  there  be  many 
trabenevoleniiam  introducebant,)  heirs  of  one  le^atee,or  divers  senti^ 
fortunam  esse  hujiis  optionis  ju-  ments,  then  ,Fortune  must  be  the 
dicem,  et  fort^  hoc  esse  dirimen-  judge:  for,  lest  the  loss  of  the 
dnm,  ut,  ad  quem  sors  pervenerit,  legacy  should  ensue,  (which  the 
illus  sententia  in  optione  prae-  generality  of  ancient  lawyers, 
cellat.  contrary    to    all     benevolence, 

would  have  permitted,)  we  have 
decreed,  that  such  dissensions 
should  be  decided  by  lot;  so 
that  his  option,  to  whom  the  lot 
falls,  shall  be  preferred. 

QUIBtJS  LEGARl  POTEST. 

§  XXIV.  Legari  autem  illis  §  24.  A  legacy  can  be  left  to 
solium  potest,  cum  quibus  testa-  those  only,  wno  have  the  capaci- 
menti  factio  est.  ty  of  taking  by  testament,  (i.  e. 

/actio  passiva,) 

JUS  ANTIQUUM  DE  INCERTIS  PERSONIS. 

§  XXV.  Incertis  ver5  person-  §  25.  It  was  not  permitted  for- 

is  neque  legata  neque  fidei-com-  merly,  that  either  legacies,    or 

missa  olim  relinqui  concessum  gifts  in    trust,    should     be  be- 

erat;  nam  ne  miles  quidem  in-  queathed  to  incertain    persons; 

certiB  persons  poterat  relinquere,  this  was     even    prohibted     to 

ut  Divus  Hadrianus   rescripsit.  a  soldier,  by  the  emperor  Adrir 

Incerta  autem  persona  vidobatnr,  an.     An    incertain    person   is 

quam  incerta  opinione  animo  suo  one  whom  the  testator  has  fig^ 
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testator  subjiciebat,  veluti,  si  quis  ured  in  his  imagination,  without 
ita,  dicELt^  quicunque  filio  meo JU-  any  determinate  knowledge;  as 
tarn  suam  in  matrimonium  de-  if  he  should  sav  :  tohoever  shall 
deritj  ei  hceres  mens  ilium  fun-  give  his  daughter  in  marriage 
dnm  duto.  Itlud  quoque,  quod  to  my  san,  to  that  person  let  my 
iis  relinquebatur,  qui  post  tetsa-  heir  deliver  up  such  a  peice  of 
mentum  scriptum  primi  consu-  ground.  And,  if  he  made  a  be- 
les  dcsig'nati  essent,  eeque  iucer-  quest  to  the  first  consuls  appoinr 
tffi  personae  leo^ari  videbatur :  et  ted  after  his  testament  was 
denique  multse  alias  hujusmodi  written^  this  also  would  have 
species  sunt.  Libertas  quoque  been  a  bequest  to  incertain  per- 
incertss  persons  non  videbatur  sons;  and  there  are  other  similar 
posee  dari,  quia  placebat,  nomi-  examples.  Freedom  likewise 
nati»nservosliberari.  Subcertave-  could  not  be  conferred  upon  aa 
rd  demonrtraiione,id  est,  ex  certis  incertain  person  ;  for  it  was  ne- 
personis,  incertse  persons  rect^  cessary,  that  ail  slaves  should  be 
lesrebatur;  veluti,  ex  cognatis  nominally  infranchised :  but  a 
meis  qui  nunc  sunt,  si  quis  fili-  legacy  mi^ht  have  been  given  to 
am  meam  uxorem  duxerit,  ei  an  incertain  person  under  a  cer- 
hares  meus  illam  rem  dato.  tain  demonstration ;  or,  in  other 
Incertis  autem  personis  legata  vel  words,  to  an  incertain  person,  be- 
fidei-commissa  relicta,  et  per  er-  ing  one  of  a  number  of  persons 
rorem  soluta,  repeti  non  posse,  certain:  us,  I  direct  my  heir  to 
sacris  constitutionibus  cautam  give  such  a  thing  to  any  one  of 
erat.  my  collateral  relationsywh  o  shall 

take  my  daughter  in  marriage. 
But,  if  a  legacy  or  fiduciary  gift 
3  had  been  paid  to  incertain  per- 

sons by  mistake,  it  was  provided 
by  the  constitutions,  that  such 
persons  were  not  compellable  to 
refund. 


JUS  ANTIQUUM  DE  POSTHUMO  ALIENO. 

!  XXYl.  Posthumo  quoque  §  26.  Formerly  a  legacy  could 
alieno  inutilit^r  antea  legabatur.  not  enure  to  a  posthumous  stran- 
Est  autem  alienus  posthumus,  ger  :  that  is,  to  one  who,  if  he 
qui  natus  inter  suos  hseredes  tes-  had  been  born  before  the  death 
tatori  futurus  non  est :  ideoque,  of  the  testator,  could  not  have 
ex  emancipato  filio  conceptos  ne-  been  numbered  among  his  prop- 
pos,  extraneus  erat  posthumus  er  heirs :  and  of  consequence  a 
«vo.  posthumous    grandson,    by    ati 

emancipated  son,  was  a  posthu- 
mous stranger  in  regard  to  h*s 
grandfather. 
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JUS  NOVUM  DE    PERSONI8  INCERTIS  ET  POSTHUMO   ALIENO. 

§  XXVII.  Sed  nechujusmodi       §    27.    But  the  ancient    law 

species  penitus  est  sin^  justa  em-  hath  not  been  left  without  prop- 

€ndotione,  relicta,  cum  in  nostro  er  emendation  ;   for  a  constitu- 

codice  constitutio  posica  sit,  per  tion  in  our  collection  hath  altered 

qHom  et  huic  parti    medemur,  the  law  concerning  incertain  per- 

Don  solQm  in  hsreditatibus,  sed  sons,  not  only  in  respect  of  inher- 

etiam  in  legatis  et  fidei-commis-  itauces,but  also  legacies  and  fidn- 

sis:    quod  evident^r    ex   ipsius  ciary  oequests.    This  alteration 

constitutionis  lectione   clarescit.  will  appear  from  the  constitution 

Tutor  autem  nee  per  uosiram  itself;  which  gives  no  authority^ 

constitutionem  incertus  dari  de-  to  the  nomination  of  an  incertain 

bet:  quia  certojudicio  debet  quis  tutor;  for  it  is  incumbent  upon 

pro  tutel4  suae  posteritari  cavere.  every  parent  to  take  care  of  his 

posterity  in  this  respect,  by  a  de- 
terminate appointment.  * 

DE  HOSTHUMO  ALIENO  ILEREDE  INSTITUTO. 

i  XXVIII.  Posthnmus  aut^m  §  28.  A  posthumous  strange j 
ahenus  heres  instituti  et  ante  po-  could  formerly,  and  may  now  be 
terat,  et  nunc  potest ;  nisi  in  ute-  appointed  heir,  unless  it  appear, 
ro  ejus  sit,  quao  jure  nostro,  uxor  that  he  was  conceived  by  a  wo* 
esse  non  potest.  man,  who  could  not  have  been 

legally  married  to  his  father. 

DE  ERRORE  IN  NOMINE  LEGATARIL 

i  XXIX.  Siquidem  in  nomi-  i  29.  Although  a  testator  may 

ne,  cognomine,  prsenomine  ag-  have  mistaken  the  nameftj  €Bg* 

nomine,  legatarii  testator  errave-  nomen^  pranomen^  or  agnomen 

rit,  cum  de  persona  constat,  ni-  of  a  legatee,  yet,  if  his  person  be 

hilominus  valet  legatum ;  idem-  certain,  the  legacy  is  good.    The 

qu^in  hseredibus  servatur;  et  rec-  same  rule  is  observed  as  to  heirs^ 

te  nomina  enim  significandorum  and  with  reason  :  for  the  use  of 

hominum  gratiareperta  sunt ;  qui  names  is  but  to  point  out  per- 

sialio  quolibetmodointelligantur,  sons;  and,  if  they  can  be  deno* 

nihil  interest.  ted  by  any  other  method,  it  will 

make  no  difference. 

DE  FALSA  DEMONSTRATIONE. 

§  XXX.  Huic  proxima  est  il-  §  30.  The  rule  of  law,  which 

la  juris  regula,  fals&  demonstra-  comes  nearest  to  the  foregoing, 

tione  legatum  non  perimi :  velu-  is,  that  a  legacy  is  not  rendered 

ti|  si  quis  ita  legaverit,  Stichum^  null  by  a  fiSse  description :  sup- 
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servum  meum  vemam  do,  lego,  pose  a  bequest  thus  worded :  / 
Licet  etiirn  non  verna,  sed  emp-  give  and  bequeath  Sricnus  mp 
tns  sit,  si  tamen  de  servo  constat,  slave,  who  was  born  in  my  fam- 
utile  est  leoratura.  Et  con  venieri-  Uy ;  in  this  case,  although  Stich- 
tfer,  si  ita  denionstraverit  iS/icAM?w  1/5  was  not  bom  in  the  family, 
servurn,  quern  a  Seio  emiy  silqiie  but  bongfht,  yet,  if  there  be  cer- 
ab  alio  emptus,  utile  est  legatuiu,  tainty  of  his  person,  the  legacy  is 
si  de  servo  constat.  valid.     And  if  a  testator  should 

write:  I  bequeath  Stichus  my 
slave f  whom  I  bought  of  Seixjs  ; 
yet,  although  bought  of  another, 
the  legacy  would  be  good,  if  no 
doubt  exiisted  as  to  the  person  of 
Stichus. 


DE  FALSA  CAUSA  ADJECTA. 


§  XXX\.  Longfe  magis  legato 
falsa  causa  adjecta  non  nocet: 
veluti  cum  quis  ita  dixerit :  Ti- 
tio  quia  me  abscente  negotia 
mea  curravit,  Stichum  do,  lego : 
vel  ita,  Titio,  quia  pafrocinio 
ejus,  capitali  crimine  liberatus 
sum,  Stichum  do,  lego.  Licet 
enim  neque  nesfotia  testatoris  un- 
quam  gesserit  Titius,  neque  pat- 
rocinio  ejus  liberatus  sit,  le^atum 
tamen  valet  Sed,  si  condition- 
alitor  enunciata  fuerit  causa,  ali- 
ud  juris  est ;  veluti  hoc  modo, 
Titio,  si  negotia  mea  curaverit, 
fnndum  meum  do  lego. 


§  31.  A  fortwri  a  legacy  is 
not  rendered  less  valid,  although 
a  false  reason  be  assigned  for  be  - 
queathing  it :  as  if  a  testator 
should  say:  1  give  my  slave 
Stichus  to  Tin  us,  because  he 
took  care  of  my  affairs  in  my 
abscence  :  or,  because  I  was  ac- 
quitted upon  a  capital  accusa- 
tion,  by  his  protection.  For  al- 
though Titius  had  never  ta- 
ken care  of  the  deceased,  and  al- 
though the  testator  was  never 
thus  acquitted  by  means  of 
Titius,  the  legacy  will  be  good. 
But  if  the  bequest  had  been  con- 
ditional, as  /  give  to  Titius 
such  a  peice  of  ground,  if  it 
shall  appear,  that  he  hath  taken 
proper  care  of  my  affairs,  then 
the  law  would  be  different. 


DE  SERVO  HiEREDIS. 

§  XXXII.   An  servo  h«redi-         §  32.  It  is  doubted,  whether  a 

rectfe  legimus,  qu«ritur  :  et  con-  testator  can  bequeath  to  the  slave 

Stat,  purfe  inutilit^r  legari,  nee  of  his  heir;  and  it  is  settled  that 

quicquam  proficere,  si  vivo  testa-  such  a  legacy,  would  be  of  no 

tore  de  potestate  hsredis  exierit :  avail,  although  the  slaves  should 

quia,  quod  inutile  foret  legatum,  be  freed  from  the  power  of  the 
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61  statim  post  factum  testatnen* 
turn  decessisset  testator,  hoc  non 
debet  ide5  valere,  quia  diutiils  tes- 
tator, vixerit.  Sub  conditione 
vero  recte  legatur  sevout  requir- 
amus,  an,  quo  tompor  dies  le^rati 
cedit,  in  poteste  haeredis  non  sit. 


heir  in  the  life-time  of  the  testa- 
tor ;  for  a  bequest,  void  if  the  tes- 
tator, had  expired  immediately  af- 
ter he  had  made  it,  ought  not  to 
become  valid,  merely  because  he 
happened  to  enjoy  a  longer  life. 
Bui  a  testator  may  give  a  condi- 
tional leofacy  to  the  slave,  (of  his 
instituted  heir,)  which  will  be 
good,  if  the  slave  be  not  under 
power  of  the  heir,  when  the  con- 
dition is  fulfilled. 


DE  DOMINO  H^REDIS. 


J  XXXIIl.  Ex  diverso,  haere- 
de  instituto  servo,  quin  domino 
rccte  eliam  siu^  conditione  lej^e- 
tur,  non  dubitatur ;  nam,  etsi 
statim  post  factu.n  testamentum 
decesserit  testator,  non  tamen 
aptid  earn,  qui  haeres  sit,  dies  le- 
gal! cedere  intelligitur:  cum  hae- 
reditus  ^  leo^ato  separata  sit,  et 
possit  per  euiu  sMvum  alius  hae- 
res  effici,  si  prius,  quaiii  jnssu 
domini  adeat,  in  alterius  putesta- 
letii  trunsiatus  Mt;  vol  m:inu- 
niissus  ipse  haeres  efficiiur:  qui- 
bus  casihus  utile  est  lenfatuin. 
Quod  si  in  e^demcausii  permau- 
serit,  et  jussu  legutarii  adierit, 
evanescit  legatum. 


§  33.  On  the  contrary  it  is  not 
doubted,  but  if  a  slave  be  ap- 
pointed heir,  that  his  master  may 
take  an  unconditional  legacy  (by 
the  same  testament:)  for,  al- 
thou2:h  the  testator  should  die 
instantly,  yet  the  le^racy  does  not 
become  immediately  due  from  the 
slave  who  is  heir ;  for  the  inher- 
itance is  here  separate  from  the 
le^racy,  and  another  may  become 
heir  by  njeans  of  the  slave,  if  he 
should  i)e  transferred  to  a  new 
master,  before  he  hath  entered 
upon  the  inheritance,  at  the  com- 
mand of  his  master,  who  is  the 
lej^atee ;  or  the  slave  himself 
may  become  heir  in  his  own 
ri«:lit  by  manumission  ;  and,  in 
these  cases,  the  legacy  would  be 
gdod.  Bui,  if  the  slave  should 
remain  in  the  same  state,  and  en- 
ter upon  the  inheritance  by  or- 
der of  his  master,  who  is  the  leg- 
atee, the  legacy  becomes  extinct. 


DE  MODO  ET  RATIONS  LEGANDI.    DE  ORDINE  SCRIPTURiE. 


§  XXXIV.  Ante  haeredis  in- 
stitutionem  inntilit^r  antea  lesfa- 
batur ;  scilicet,  quia  testumeirta, 
vim  ex  institutione  haeredis  acci- 
piunt,  et  ob  id  vetuti  caput  atque 
fundamentum,  intelligitur  totius 

22 


§  34.  A  leiracy  could  not  for- 
merly take  effect,  until  the  heir 
was  instituted ;  because  a  testa- 
ment receives  its  force .and^effica- 
cy  from  the  institution  of  the 
heir :  by  parity  of  reason  the  in- 
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testamenti  hsredis  inslitutio.  Pa-  stitution  of  an  heir  should  al-r 

ri  ratibne,  nee   libertas  ante  has-  ways  precede  the  prant  of  fTee- 

redis  institutioneni  dari  poterat.  dcm.     But  we  have  thought  it 

Sed,  quia  uicivile  esse   piitavi-  wronsr  that  the  mere  order  of 

inus,  scriptures  ordiuem  quidem  writing  sliould   be  attended   to. 

sequi,  (quod  et   ipsi   antiijnilati  in  opposition  to  the  express  in- 

vituperandum     fuerat     visum,)  teniion  of  a  testator :  and  the  an- 

sperni  aiitem  testatoris  volunta-  cients  themselves  seem  to  have 

tern,  per  nostram  constitulionem  thought  so :  we  have  therefore, 

et  hoc  vitinm  emendavimus,  ut  by  our  constitution,  amended  the 

liceatet  antfe  haeredis  institution^  law  in  this  point ;   so  that  a  leg-, 

em  et  inter  medias  haeredum  in-  acy,   and   a  fortiori^  a  grant  of 

stitutiones    legatum     relinquere,  liberty,  which  is  always  favored, 


et  multb  magis  libertatem,  cujus 
usus  favorabilior  est. 


may  now  be  bequeathed,  before 
the  institution  of  an  heir,  (where 
there  is  but  one  ;  and,  either  be- 
fore, or  between  the  institutions 
of  heirs,  where  there  are  sev- 
eral.) 


DE  LEGATO  POST  MORTEM  HiEREDIS,  VEL  LEGATARU. 

§  XXJCV.  Post  mortem  quo-  §  35.    A  bequest,  made  to  take 

que  haeredis  aut  leijatarii  sinuli  place  after  the  death  of  an  heir 

modo  inutilit^r  tpjrtrhatur:  veluti,  or  letjatee,  was  also  ineffectual: 

si  qin's  ita  dicat,  cum  hftres  mens  for,  if  a  testator  had  said,   uhen 

mortuus  fuerit,  t/oy  hgo  :  item  my  heir  is  dead,  I  give  and  be- 

pridie  quam.  hares  aut  legata-  qiieath,  or  even  thus,  I  give  and 

rius  morietur,     Sed  simili  niodo  bequeath  the  day  precedijig  the 

et  hoc  correximus,  firniiiatem  hu-  day  of  the  death  of  my  heir,  or, 

jusmodi  legalis  ad  fidei-comniis-  of  my  legatee,  ilie  legacies  were 

sorum  sjmilitndincm  prcestantes ;  void.      But   we  have    corrected 

ne  in  hoc  casu  deterior  causa  le-  the  ancient  rule  in  this   re>pect, 

gaterum,    (juam  fidei-comraissp-  by  giving  all  such  legacies   the 

rum,  inveniatur.  same   validity,  as  gills   intrust; 

lest  trusts  should  be  found  to  be 
more  favored,  than  legacies. 


Si  f  CENiE  NOMINE  REUNQUATUR,  ADIMATUR,  VEL  TRANS- 

FERATUR. 


§  XX^V.  Poenas  quoque  no- 
mine inutilitfer  antea  legabatur, 
et  adimebatur,  vel  transferebatur. 
PoBnae  autem  nomine  legari  vide- 
tur,  quod  coercendi  hsredis  cau- 
8k  relinquitur,  quo  magis  aliquid 
faciat,  aut  non  facial :  veluti  si 


§  36.  Also  formerly,  if  a  tes- 
tator had  given,  revoked,  or 
transferred  a  legacy  nomine  pee- 
nvBj  he  would  have  acted  ineffect- 
ually :  and  a  legacy  is  reputed 
to  be  bequeathed  nomine  paencBj 
(i.  e.  as  a  punishment  or  penal- 
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tjiiis  ita  scripserit,  haeres  mens  $i 
filiam  siinrn  in  malrimoniiim  Ti- 
tio  collocaverit ;  vel  ex  dii^crso, 
si  rion  colloc.ivi^rir,  dato  d»ct'f!i 
aiireos  S^»  (>  ;  niii  si  ir.i  srrip'^Mij, 
lucres  m  MIS  si  s  'rvum  Sri«liui!i 
alienavent :  vel  ex  divers^  si 
non  alieiiav'e»i\.  Titio  decern  au* 
reos  dato.  Et  iti  tuntuiTi  haec  re- 
^iila  observaliatnr,  nt  qiiam  plu- 
riinis  principalihus  conslitiitioni- 
bns  sicrnificarptiir,  nee  principein 
ao^noscere,  quod  ei  poBiisB  nomine 
Wiiturnsit:  nee  ex  rnilitis  qni- 
dena  testa  men  to  falia  le^rata  vale- 
bant: qiuimvis  alia3  niilitnm  vo- 
hintates  in  ordinandi^  teslarnen- 
tis  vaid^  observahantnr :  qnine- 
tirim  nee  lihertates  pcenae  nf)n)ine 
dari  posse  placehat :  eo  arnpiius, 
nee  liaeredem  pcBiiaB  nomine  ad- 
jici  posse,  Sibimis  existiinnbat: 
veluti  si  qnis  ita  dicat,  Titins 
haeres  esio;  si  Tniiis  filiam  siiam 
in  matrimoninm  Seiocollocnvorit, 
Seius  quoqne  hreres  esto.  Nihil 
enim  intererat,  qua  ratione  Titi- 
us  coerceretiir,  ntrutn  le^r^iti  da- 
tione,  an  cohaeredis  adject  ione. 
S  d  hnjusmodi  scrupnlositas  no- 
bis non  placuit ;  et  ^eneralit^r, 
ea,  quae  relinqnnntnr,  \icht  poenae 
nomine  fuerint  relicta  vtA  adenip- 
ta,  vel  in  alinin  translata,  nihil 
distare  k  caeteris  jegatis  constitni- 
riius,  vel  in  dando,  vel  in  adimen- 
do,  vel  in  Irnnsferendo:  exceptis 
videlicet  iis,  quae  impos^'ibilia 
snnt,  vel  le^ibus  interdicta,  ant 
alias  probrosa.  Hnjnsmodi  enim 
testaoii^ntorum  dispositiones  va- 


ty,)  when  an  heir  is  put  under 
tlife  necessity  of  doinp  or  not  do- 
innr  sonielhiiiLr ;  as  if  a  testator 
h.td  thus  wruten  ;  if  my  heir 
L'lve  hisdciniihfer  in  marriage  to 
Tnius;  or,  if  he  do  not  give 
hc;r  in  marriaofe  to  Trnus,  let 
him  pay  ten  aurki  to  Seius: 
or  tliiis,  if  my  heir  shall  alien 
my  slave  Stichus;  or,  if  my 
heir  shall  not  alien  my  slave 
S  rrrnus,  let  him  pay  ten  axjrei 
to  Trrirs.  And  this  rtile  was 
so  far  observed^  that  it  was  ex- 
pressly ordained  by  many  con- 
stitutions, ifiat  even  the  eiriperor 
could  not  receive  a  leo^acy,  which 
was  bequeathed  nomine  jjcbtkb  ; 
nor  could  a  penal  legacy  be  valid, 
even  when  bequeathed  by  the 
testnm^'nt  of  a  soldier;  although, 
in  every  other  respect,  the  inten- 
tion of  a  testator  in  a  military 
testament  was  scrupulously  ad- 
hered to.  And  evt:n  freedom 
could  not  be  bequeathed,  nor,  in 
the  opinion  ofSABiNUs  could  an 
heir  be  added  in  a  testament,  ncf" 
mine  pcenoi:  lor,  if  a  testator 
had  said,  let  TiTius  be  my  heit, 
but  if  he  oive  his  daujihter  in 
niarriafje  toSKius,  let  Skius  also 
be  my  heir,  the  appointment  of 
S'^ius  wotild  [lave  been  void;  for 
the  manlier,  in  which  an  heir 
was  laid  under  coercion,  wheth- 
er by  the  gilt  of  a  lege.cy,  or  by 
the  addition  of  another  hfcir,work- 
ed  no  alteration  in  the  general 
rule  of  hiw.  But  this  strictness 
hath  not  pleasrd  us,  and  we  have 
therefore  ordained  generally  that 
things  left,  revoked,  or  transfer-; 
red^  nomine  ptentB,  should  tiilt 
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ere  secta  meorum  temporum  non   under  the  same  rules  of  law  as 
patitur.  other  legacies,  whereof  the  con- 

dition is  neither  impossible,  pro- 
hibited by  law,  or  contrary  to 
good  manners,  for  the  irorahty, 
of  the  present  times,  will  not  suf- 
fer testamentary  dispositions  of 
this  character. 


TITULUS  VIGESIMUSPRIMUS. 


DE  ADEMPTIONE   LEGATORUM  ET  TRANSLATIONE 


D.  xxxiv.    T.  4. 


DE  ADEMPTIONE. 

ADEMPTIONE  legatonim,  A  revocation  of  a  legacy  is 
sivfe  eodem  teslamento  adiman-  valid,  although  iiij^erled  m  the 
tur,  sivfe  codicillis,  firma  est.  same  tesfument  or  codicil.  And 
Sed  et,  sivd  contrariis  verbis  fiat,ii  is  inimnicrial,  whtlher  the  re- 
ademptio,  veluti  si  quod  ita  quis  vocation  be  mudt^  in  some  fnim 
le^averit,  do,  lego,  ita  adimatnr,  of  words  contrary  to  the  I  ( quest; 
non  do,  non  lego:  siv^  non  con  as  when  a  testator  bi  qnoaihs  in 
trariis,  sed  aliis  quibuscumque  in  these  terms,  1  give  and  bequeath 
verbis.  to  I'itius,  and  revokes  it  liy  ad- 

ding, I  do  not  give  and  bequeath 
to  TiTius:  or  in  any  other 
form. 


4  DE  TRANSLATIONE.     . 

J  I.    Transferri  quoque  lega-        §  1.      A  legacy  may  also  be 

turn  ab  alio  ad  alium  potest ;  ve-  transferred   from  one  person  to 

luti  si  quis  ita  dixcrit,    honiinem  another,  as,  1  give  to  Skius  my 

Stichum,  quern  Titio  iogavi,  Seio  slave  Stichus,  whom  I  have  be- 

do,   lego:    sive  in   eodem    testa-  qneathed  to  Titius.     This  may 

mento,  sivfe  codiciliis,  id  feccrit :  be  done  in  the  same  testimient  or 

quo  casu,  simul  et  Tiiio  adimi  codicil ;  and  thus  a  legacy  may 

videtur,  et  Seio  dari.  be  taken  from  Titius  and  trans- 
ferred to  Sbius. 
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TlTULUS  VIGESIMUS  SECUNDUS. 


DE  lege  FALCIDIA. 


D.  XXXV.  T.  2.    C.  vi.  T.  50.    Nov.  L 


RATIO  ET  SUMMA  HUJUS  LEGIS. 

SUPEREST,  lit  de  le^e  Fal-  It  remains  to  speak  of  the  law 

cidia  dispiciamus,  qua  modus^no-  Falcidia,  by  wiiicli  letracies  have 

vissim^    legatis    irnpositiis    est.  received    their  latest  re<;ulalion. 

Cum  emm  olim  le^e  diiodecim  By  the  law  of  the  twelve  tahles, 

tahularum  libera  erat  legandi  po-  ttti  quisque  les^assit  sua  rei,  ita 

testas,  lU  liceret  vel  totum  patri-  jus  esto,  a  testator  was  permitted 

monium  lecjatis  ero^rare  ;  quippd,  to  dispose  of  his  wliole  patrimony 

cnm  ed  ieg^e  ita  cautnm  esset,  iiti  in   letjacies  :    but  it  was  thontjht 

qnisque  legassit  su»  rei,  ita  jus  propertorestmin  this  license  even 

esto,  visum  est  banc  le^andi  li-  for  the  l)enefit  of  testators  them- 

centiam  coarctare ;    idque  ipso-  selves,  because   they   freqiiently 

rum  testamentorum  gratia  provi-  died  intestate,  their   heirs  refu- 

suin  est,  ob  id,  duod  pleriimque  sins:  to  enter  upon  an  inheritance 

intestati  moriebantur,  recusanti-  from  which  they  could  receive 

bus  scriptis  haredihus  pro  nullo  little  or  no  profit.     And  this  gave 

aut  minmio  lucrohaBrediiatesadi-  rise  first  to  the  law  Ftiria^  and 

re.     Et,  cum  suptjr   hoc  tarn  lex  afterwards  the  law  Voconia  :  but 

Furia,  qua  lex  Voconia  latffisunt,  neither  of  these  beinjj  found  ade- 

quarnm  neiitra  sufficieiis  odrei  quate  to  the   purpose,  the  Falci- 

consummationem  videbatnr,  no-  dian  law  was  at  length  enacted  ; 

yissim^  lata  est  lex  Falcidia,  qu^  which  forbids  a  testator  to  give 

cavetur  ne   plus    legare    liceat,  morein  legacies,tlum  three  fourths 

quam  dod,rantem  totorumbono-  of     all      his    eflects;    so    that, 

rum;  ide$tut,siv^  unus  ha)res  whether  there   be  one  or  more 

institutus  st,  siv^   plures,  apud  heirs,  there  must  now  remain  to 

eum  eosve  pars  quarta  remandat.  him,  or  them,  an  entire  fourth 

part  of  the  whole. 

DE  PLURIBUS  HiEREDIBUS. 

}  I.  Et,  cum  qusBsitum  esset,  §  1.  When  two  heirs  are  insti- 

duobus  hseredibus  institutis  (ve-  tuted,  as  Trnus  and  Skius,  and 

lati  Titio  el  Seio)  si  Titii  pars  Titius's  part  of  the  inheritance  is 

hVLi  tola  exhausta  sit  legatis,  quae  overcharged  by  specific  legacies  ; 

nominatim  ab  eo  data  sunt,  aut  while  Seius^s  part  is  wholly  free 

supra  modum  onerat4,  a  Seib  ve-  or  only  partially  incumbered  )  il 


\n 
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TO  ant  niilla  relicta  sint  le^ata, 
aiit  quae  partem  ejus  duntaxht  in 
partem  diminuant,  an,  quia  is 
qnartaru  partem  tolius  hsBredila- 
tis,  au(  aniplius  habet,  THio  nihil 
ex  U'^ntis,  quaB  ab  eo  relicta  sunt, 
rciiriere  liceat,utquartam  partem 
Slice  partis  salvam  liabeat?  pla- 
cuit  posse  reti:.ere.  Elenim  in 
sinijuhs  hffiredibus,  ratio  legis 
Falcidiae  ponenda  est 


hath  been  queried,  whether,  al- 
though Seius  hath  a  fourth  or 
more  of  the  whole  inheritance,  it 
may  not  be  hjwful  nevertheless 
for  Tjtii's  to  ninke  a  sto)  |  nge 
out  of  the  legacies,  with  which 
he  is  charged,  so  as  to  retain  a 
fourth  part  out  of  his  own  noieiy? 
and  it  hath  beeu  deleruiined,  that 
he  may  :  for  the  reai^on  of  the 
law  Falcidia  extends  to  each 
heir. 


QUO  TEMPORE  SPECTATOR  QUANTITAS  PATRIMONII,  AD  QUAM, 

RATIO  LEGIS  FALClDliE  REDIGITUR, 

§  11.    Quantitas  autem  patri-  §  2.  The  law  Falcidia  looks 

monii,  ad  quam  ratio  legis  Palci-  to  tlie  quantity  of  the  estate  at 

dise   redigilur,    mortis    tempore  the  time  of  the  death  of  the  testa- 

spectutur.     Itaque,  (verbi  gratia)  tor  ;  and    therefore,  if  he,  who  is 

si  is  qui  centum  aureorum  patri-  worth  but  an   hundred  awrei  at 

moniuin  in  bonis  habeat,  centum  his  decease,  bi  qiieath  \\wm  all  in 

aureos  Icjjaverit,  nihil  legatariis  legacies,  the  legatees  must  suffer 

prodest,  ssi  ante  aditam  hajredita-  a  defalcation  ;  for  they  will  be 

lein  per  servos  haereditarios^  aut  entitled    to    no    advantage,    al- 

ex  partu  ancillarum  hajreditari-  though  the  inheritance,  alter  the 

rum,  aut  ex  fostu   pecorum,  tan-  death    of    the   testator   and    be- 

tuni    accesserit    haeroditati,    ut,  fore  it  is  entered  upon,  should  so 

centum  aureis  legatorum  nomine  increase    by  the   acquisition   of 

erogatis,  haeres  qnartam  partem  slaves,    the    children   of  female 

haeroditati.-?  hahitnrus  sit:  sed  ne-  slaves,  or  the  product  of  cattle, 

cesse  est,  ut  nihilominus  quarta  tliat,  after  a  full  payment  of  the 

pars  legatis  dctrahalur.     Ex  di-  100  anrei  in   legacies,  an  entire 

verso,  M  sepluaginta  quinque  leg-  fourth  of  the  whole  estate  might 

averit,  et  ante  aditam  haeredita-  remain  to  the  heir  j  the  lejiacies 

tern  in  tantum  decreverint  bona,  notwithstanding  would   still   be 

(incendiis  forte,  aut  naufragiis,  liable  to    a    deduction    of    one 

aut  morte  servorum)  ut  non  am-  fourth.     On  the  contrary,  if  the 

pliils  quam  sepluaginta  quinque  same   testator   hath    bequ*"athed 

aureorum  substantia   vel   etiam  only  75  awrci,  then,  although  be- 

minus  relinquatur,  solida  legata  fore  the  entrance  of  the  heir,  the 

debentur.     Nee  ea  res  damnosa  estate  should  so  decrease  by  fire, 

est  hfleredi,  cui  liberum  est  non  shipwreck,  or  the  loss  of  slaves, 

adue  hffireditatem  :  quae  res  effi-  that  its  whole  value  should  not 

cit,  ut  sit  necesse  legatariis,  ne  be  more  than  75  aureis  or  less, 

elestituto  testamento  nihil    con-  yet  the  legacies  would  still  be  dne 
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sequantiir,  cum  haprede  in  por  -    without  defalcation  :    nor  is  this 
tione  pacisci.  law  prejudicial  to  an  heir,  who  is 

always  at  his  election  either  lo 
refuse  or  accept  an  inheritance  ; 
but  it  oblitres  legatees  to  compro- 
mise with  the  heir,  lest  they 
should  lose  the  whole  for  want 
of  some  one  to  act. 


QUiE  DETRAHUNTUR  ANTE  FALCIDIAM. 

i  III.      Cum  autera  ratio  legis        §  3.     The  Palcidian  portion  is 

Falcidi®  ponitur,  ant^  deducitur    not  taken  until  the  debts,  funeral 

flBS  alienum,  item  fuueris  impen-    expenses,  and  the  price  of  the 

sa,  et  pretia  servorum  mannmis-    manumission     of    slaves,     liave 

scrum:  tunc  demiim  in  reliquo    been  deducted;    and    then    the 

ita  ratio  habetiir,  ut  ex  eo  quarta    fourth  part  of  the   remainder  ap- 

pars    apud   haeredam    remaneat,    pertains  to  the  heir,  and  the  other 

tres  vero  partes  inter  legatarios    three  parts  are  divided  among  the 

distribuantur,    pro    rata    scilicet    legatees  in  a  ratable  proportion: 

portione  ejus,  quod  cuique  eoru in    for  example,   let  it  be  supposed, 

legatum  fuf*rit.    Itaque,  si  finga-    that   400  aurei    have   been    be- 

mus,  quadringentos  anreos  leo;a-    queathed,  and  the  estate,   turns 

tos   esse,  et  patrimonii  quantita-    out    to   he    worth    no    more,   a 

lem,  ex  qii4  legata  erogari  opor-    fourth  must  be  subtracted   from 

tet,  quadrinffentorum  esse,  quarta    each  legacy:  but,  if  the  testator 

pars  singulis  legatariis  debet  de-    gave   in   legacies  no   more  than 

tralii.     Quod  si  trecentos  quin-    350  ai/m,and  there  remained  a f- 

quaa^inta  legatos  finsfamus,  octa-    ler  debts  paid  400,  then  an  eighth 

va  debet  detrahi.    Quod  si  quin-    only  ousrht  to  be  deducted.   And, 

gentos    le^averit,   initio    quinta,    if  500  awm  have  been  bequeath- 

deinde    quarta,    detrahi     debet,    ed,  and  there  remain  clear  in  the 

Ant^  enim  detrahendumest  quod    hands  of  the  heir  but  400,  a  fifth 

extra   bonorum  quantitatem  est,    must  first  be  deducted,  and  then 

deindfe  quod  ex  bonis  apud  hae-    a  fourth :  but  that,  which  exceeds 

redem  remanere  oportet.  the  real  value  of  the  goods  of  the 

deceased,  must  first  be  subtracted, 
and  then  follows  the  deduction 
of  what  is  due  to  the  heir. 
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TITULUS  VIGESIMUS-TERTIUS. 
DE  FIDEICOMMISSARIIS  H^REDITATIBUS. 


D.  xxxvi.  T.  1.  C.  vi.  T.  42.  et  49.    Nov.  39. 108. 


CONTINUATIO. 

NUNC  transeamns  ad   fidei-       Let  us  now  proceed  to  trusts ; 

comaiissa.      Sed  prius  est,  utde  but  first,  we  will  treat  of  fiducia- 

baBreditatibus    fidei-comiiiis.sariis  ry  inheritances, 
videamus. 


ORIGO  FIDEI-COMMISSORUM. 

§  I.     Sciendum  itaque  est,  om-        §  1.    It  must  be  observed,  that 

nia  tidei-coinmissa  primis  tempo-  anciently  all   trusts  were  weak 

ribus  infirma  fuisse;    quia  nemo  and    precarious;    for    no    maa 

inviins  coorebatur  praesiare  id,  de  could  be  compelled  to  perform 

quo  rogatus  erat.     Q,uibus  enim  what  he  was  only   requested  to 

noil  poterant  hsereditatem  vel  le-  perform.      But    when    testators 

gala  relinquere,  si  relinquebant,  were  desirous  of  giving  an  inher^ 

fidei   commitiebant    eorum,   qui  ilance  or   legacy  to   persoUvS,  to 

capere    ex    testaraonto  poterant.  whom  tliey  could  directly  give 

Et  ide5  fidei-cominissa  appelluta  neitlier,  they  ilien  l)equealhed  in 

sunt,  quia  nuUo  vinculo  juris,  sed  trust  to  some  person  capable  of 

tantuin  pudore  eorum,  qui  rosfa-  taking;  and  such  bequests  were 

banlur,    continebantur.      Postca  called  fiduciary,  because  ilie  per-- 

Divius  Augustus  primus,  semdl  formance  could  not  be  enforced 

ilerumque  gratia  personarum  mo-  by  law,  but  depended  solely  upon 

rus,  vel  quia  per  ipsius  salntem  the  honor  of  the   trustee.     The 

rogatus  quis  diceretur,  aut  ob  in-  emperor  Augustus,  liaving  been 

signem     quorundam    perfidiam,  frequently  moved  with  compas- 

jussitconsulibus  auctoritatem  su-  sion  on  account  of  some  persons, 

am  interponere  :  quod,  quia  jus-  and  detesting  the  perfidy  of  oth- 

tum  videbatur  et  populare  erat,  ers,  commanded  the  consuls  to 

paulatim  conversum  est  in  assid-  interpose   their    authority  ;    and 

uam  jurisdictionem ;    tantusque  this,  being  a  just  and  popular 

eorum  favor  factus  est,  ut  paula-  command,  gave  them  by  degrees 

tim  etiam  prsetor  propriuscreare-  a  continued  jurisdiction  ;  and  in 

tur,  qui  de  fidei-commissis  jus  di-  process  of  time,  trusts  became  so 

ceret,  quera   fidei  commissarium  common,  and  were  so  highly  fa- 

ftppellabant.  vored,  that  a  praetor  was  purpose- 
ly appointed  to  give  judgment  in 
these  cases,  and  was  therefore 
called  the  commissary  of  trusts. 
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DE  FIDEI-COMMISSO  HiEREDIS  SCRIPTL 

HI.  In  primisiaitur  sciendum  §'2.    We  should  first  observe, 

est,  opus  esse,  utaliquis  recto  jure  that  there  must  be  an  heir  ap- 

testamento     haeres     instituatur,  pointed  to  every  testament:    to 

ejusque  fidei  committatur,  ut  earn  whom  it  is  entrusted  in  confi- 

hffireditatem  alii  rcstituat :    alio-  dence  that  he  will  restore  the  in- 

qhi  inutile  est  testamentum,  in  heritance  to  some  other  person ; 

quo  nemo  haeresinstituitur.  Cum  for  wilhoHt  an  heir,  a  testament 

i^ilur  aliquis  scripserit,  Lucius  is    inefl(#lual.      And  therefore, 

Titius  htBresesto,  potest  adjicere,  when  a  testator  says  ;  let  Lucius 

rogo  te^  Luci  Titi^  ut,  cum  pri-  Titius  be  my  heir  ;  he  may  add, 

mumpoterishcereditatemmeam  and  I  request  you,  Lufcius  Ti- 

adire,  earn   Caio   Seio  reddas,  tius,  that,  so  soon  as  you  enter 

restituas.    Potest  au  tem  qu  isque  upon  my  inheritance,  you  would 

et  de  parte  restituendA  haeredem  restore  it  to  Oaius  Seius.    But 

rogare  ;    et  liberum  est  vel  purfe,  a  testator  may  request  his  heir  to 

vel    sub    conditione,    relinquere  restore  a  part  of  the  inheritance 

fidei-commissum,  vel  ex  certodie.  only,  and  may  make  him  a  trus- 
tee upon  condition,  or  from  a  day 
certain. 


EFPECTDS  RESTITUTIONIS  HiEREDITATIS. 

J  ni.  Restitute  autem  haeredi-  §  3.  After  an  heir  hath  restored 

late,  is  quidem,  qui  restituit,  ni-  the  inheritance,  he  still  continues 

hilomintis   haeres  permanet ;    is  heir.     But  he,  who  hath  received 

ver5,  qui  recipit  haercditatem,  ali-  the  inheritance,  is  sometimes  con- 

quand6  hasredis,  aliquando  lega-  sidered  as  in  the  place  of  the  heir, 

larii,  loco  habetur.  and  sometimes  of  a  legatee. 


DE  SENATDS-CONSULTO  TREBELLIANO. 


J  IV.  Et  Neronis  quidem  tem- 
poribus,  Trebellio  Maximo  et 
Annaso  Seneca  coss.  senatus-con- 
sultum  factum  est,  quo  cautum 
est,  ut,  si  hasreditas  ex  fidei-com- 
missi  causa  restituta  sit,  omnes 
actiones,  que  jure  civili  hasredi 
et  in  haert^em  competerent,  ei  et 
in  eum  darentur,  cui  ex  fidei- 
eommisso  restituta  esset  haeredi- 
tas.  Post  quod  senatus-consul- 
turn,  prsetor  utiles  actiones  ei  et 

23 


§  4.  In  the  reign  of  Nero, 
Trebellius  Maximus  and  An- 
NSBus  Seneca  being  consuls,  a 
decree  passed  in  the  senate,  that, 
when  an  inheritance  was  restored 
under  a  trust,  all  actions,  which 
by  the  civil  law  might  be  brought 
by  or  against  the  heir,  should  be 
given  to  and  against  him,  to 
whom  the  inheritance  was  re- 
stored. After  this  decree,  the 
praetor  began   to  give  equitable 
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in  eiim,  qui  rccepit  haereditatem,  and  beneficial  actions  (o  and 
quasi  hsredi  et  in  hseredem^  dare  against  the  receiver  of  an  inher- 
coepit.  itance,  as  if  he  were  the  heir. 


DE  SENATUS-CONSULTO  PEGASIANO. 

§  V.  Sed,  quia  hreredes  scripti,        §  5.  But,  when  written  heirs 
cum  aut  totam  hsBreditatem,  aut    were    requested    to  restore    the 

pen^  totam,  plerumquMfestituere  whole,  or  almost  the  whole,  of  an 

rogabantur,  adire  hcareaitatem  ob  inheritance,  they  often  refused  tQ 

nullum  vel  minimum  lucrum  re-  accept  it,  since  they  could  receive 

cusabant,  atque  ob  id  extingue-  but  little  or  no  emolument ;    ajid 

bantur  fidei   commissa :    postea  thus  trusts  were  frequently  ex- 

Yespasiani   Augusti  temporibus,  tinguished.      Afterwards,  in  the 

Pegaso   et    Pusione   consulibus,  consulate  of  Pe^a^t/*  and  Pi/^to, 

c;enatus  censuit,  ut  ei,  qui  roga-  ^in  the  reign  of  the  emperor   Ves- 

tu9  esset  hsBreditatem  restituere,  pasian,  the  senate  decreed,  that 

perind^  liceret  quartam  partem  an  heir,  who  was  requested  to 

retinere,  atque  ex  lege  Falcidia  restore  an  inheritcince,  might  re- 
ex    legatis   retinere    conceditur..  tain  a  fourti),  as  in  the  case  of 

Ex  singulis  quoque  rebus,  quae  legacies  by  the  Falcidian  law. 

per  fidei-commissum  relinquun-  And  the  same  deduction  is  allow- 

tur,  eadem  retentio  permissa  est.  ed  from  particular  things,  which 

Post  quod  senatus-consullum,  ip-  are  left  to  him  as  trustee.     For 

se  hasres  onera  hsDreditaria  susti-  some  time  after  this  decree,  the 

nebat :   ille  autem,  qui  ex  fidei-  heir  alone  bore  the  burden  (ex- 

commisso  recipiebat  partem  hse-  pense  and  charges)  of  the  inher- 

reditatis,  legatarii   partiarii   loco  itance ;   but  afterwards,  whoever 

erat ;    id  est,  ejus  legatarii,  cui  had  received  a  share  or  part  of 

pars   bonorum  legabatur  ;    quae  an  inheritance,  under  a  trust,  was 

species  Icgati  partUio  vocabatur,  regarded  as  a  part  legatee  ;   hav- 

quia  cum  heerede  legatarius  par-  ing  a  legacy  of  part  of  the  prop- 

tiebatur  haereditatem.  Und^,  quae  erty  :    and  this  species  of  legacy 

solebant  stipulationes  inter  hsDre-  was  called  partitioUf  because  the 

dem  et  partiarium  legatarium  in-  legatee  took  a  part  of  the  inheritr 

terponi,  esedem  interponebantiir  ance    together    with    the  heir ; 

inter  eum,  qui  ex  fidei-commisso  thence  it  arose,  that  the  same 

recepit  hmreditatem  et  hceredem :  stipulations,  which  ivere  formerly 

id  est,  ut  lucrum  et  damnum  hae-  used  between  the  heir  and  Icga- 

reditarium  pro  rata  parte  inter  tee  in  part,  were  also  interposed 

^s  commune  esset.  between  the  person  benefitted  un- 
der the  trust  and  the  heir  or  trus- 
tee, to  the  intent,  that  the  profit 
and  loss  might  be  in  common  be-, 
tween  them  in  due  proportion. 
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aUIBUS  CASIBUS   LOCUS  EST  SENATUS-CONSllLTO  TREfiELU- 

ANO  VEL  PEGASIANO. 

J  Yl.  Ergb,  siquid^m  non  §  6.  Therefore,  if  a  written 
plus  quam  dodrantem  heeredita-  heir,  or  heir  in  trust,  had  not 
lis  scriptus  hseres  rogatus  sit  res-  been  requested  to  surrender  more 
tituere,  turn  ex  Trebelliano-sena-  than  three  fourths  of  the  inheri- 
tusconsuUo  restituebatur  hcere-  tance,  he  was  obhged  to  restore 
ditas ;  et  in  utriimqno  actiones  so  much  of  it,  by  virtue  of  thd 
hasreditarice  pro  parte  rata  da-  Trebellj^n  senatusconsultuvi ; 
bantur :  in  hseredem  quidem  ju-  and  ail  actions,  whether  in  fa- 
re civili ;  in  eum  vero,  qui  recip-  vor  of,  or  against,  the  inheri* 
iebat  hcereditatcm  ex  senaius-  tance,  were  brought,  or  sustained, 
consulto  Trebelliano,  tanquam  in  by  the  heir  and  Jidei-contfnissarj/ 
hseredem.  At,  si  plus  quam  according  to  their  respective 
dodrantem,  vel  etiam  totam  has-  shares ;  and  this  is  incident  to 
reditatem,restituere  rogatus esset^  tlie  heir,  by  virtue  of  the  civil 
locus  erat  Pegasiano  senatus-con-  hiw,  and,  to  the  Jidei  commissa* 
sulto:  et  hasres,  qui  semel  adie-  ry,  by  the  Trebellidn  decreei 
rat  hsereditatera,  (si  modos{i&  vo-  But,  when  tlie  written  heir  was 
luntate  adierat,)  sivfe  retinuerat  requested  by  the  testator  to  re- 
quartam  partem,  si v^  retinere  no-  store  the  whole  mheritance,  ot 
luerat,  ipse  uni versa  onera  sus-  more  than  lliree  fourths,  then  the 
tinebat.  Sed,  quarts  quidem  re-  Pegasian  senatusconsuUum 
ienta.  quas  partis  et  2>ro  parte  took  place  ;  for,  if  ho  fiad  once 
stipulationes  interponebantur,  taken  upon  himself  the  heirship 
tanquam  inter  partiariura  legata-  voluntarily,he  was  obliged  to  sus- 
rium  et  haBredem :  si  vero  totam  tain  all  charges;  and  this, 
haereditatem  restitueret,  emptae  whether  he  did,  or  did  not,  retain 
et  vinditse  hfcrcditatis  stipulatio-  his  fourth.  But,  when  the  heii^ 
nes  interponebantur.  Sed,  si  re-  retained  a  fourth  part,  the  stipu- 
cusabatscriptushaeres  adire  hoere-  Xniions^cMeA  partis  et  pro parte^ 
ditatem,  ob  id,  quod  diceret  earn  were  entered  intOj  as  between  a 
sibi  suspectam  esse,  quasi  dam-  legatee  in  part  and  an  heir  ;  and> 
nosam,  cavebalur  Pegasiano  sen-  when  the  heir  did  not  retain 
atus-consulto,  ut,  desiderante  eo,  a  fourth,  then  the  stipulationsj 
cui  reslituere  rogatus  esset,  jussu  called  emptiB  et  venditce  hmredl- 
praetoris  adiret,  et  nistituerit  haB-  tatis^  were  interposed*  But,  if 
reditatem ;  perindfeque  ei  et  in  the  written  fiduciary  heir  declin- 
eum,  qui  reciperit  haereditatem,  ed,  suspecting  loss  from  defect  of 
actiones  darentur,  ac  juris  est  ex  assests,  it  was  provided  by  the 
Trebelliano  senatus-consulto ;  Pegasian  decree,  that  tlie  praetor 
quo  casu  nullis  stipulationibus  at  the  instance  of  the  Jidei  com* 
est  opus  :  quia,  simul  et  huic,  qui  missary,  might  couipel  such 
restiluit,  securitas  datur,  et  actio-  heir  to  take  upon  himself  the  in- 
nes  haereditarias  ei  et  in  eum  heritance,  and  then  restore  it ; 
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transferuntur,  qui  recipit  hseredi-  and  that  afterwards  all  actions 
tatem  ;  utroque  senatus-consulto  should  be  brought  by  or  against 
in  hac  specie  concurrente.  the  fidei-commissary  only ;    as 

ordained  by  the  Trebellian  de- 
cree. And  in  this  case  stipula- 
tions are  not  necessary  ;  for  the 
heir,  who  restores  the  inherit- 
ance,' is  secured,  and  all  he- 
reditary actions  are  transferred  to 
and  agoinst  him,  by  whom  it  is 
received;  there  being,  in  this 
instance,  a  concurrence  of  both 
decrees. 


PEGASIANI  IN  TREBELLIANUM  TRANSFUSIO. 

§  VII.  Sed,  quia  stipulationes  §  7.  But,  as  the  stipulations, 
ex  senatus-consulto  Pegasiano  which  arose  from  the  Pegasian 
descendentes  et  ipsa  antiquitati  decree,  were  displeasing  even  to 
displicuerunt,  et  quibusdam  casi-  the  ancients,  insomuch  that  Pa- 
bus  captiosas  eas  homo  excelsi  piman,  a  man  of  sublime  genius, 
ingenii  Papinianus  appellat,  et  considers  them,  in  some  cases, 
nobis  in  legibus  niagis  simplici-  as  captious  ;  and,  as  we  prefer 
tas,  quam  difficultas,  placet,  ideb  simplcity  to  complexity  in  mat- 
omnibns  nobis  suggestis  tam  sim-  ters  of  law,  it  hath  therefore 
ilitudinibus,  quam  differentiis  pleased  us,  upon  comparing  the 
utriusque  senatus-consulti,placu-  agreement  and  disagreement  of 
it,  exploso  senatus-consulto  Pe-  each  decree,to  abrogate  the  P^g^a- 
gasiano,  quod  postea  supervenit,  siaru  which  was  subsequent  to 
omnem  auctoritalem  Trebelliano  the  Trebellian^  and  to  transfer  a 
senatus-consulto  praestare,  ut  ex  greater  authority  to  the  Trebelli- 
eo  fidei-commissarisB  hsereditates  an,  decree,  by  which  all  trust  in- 
restituantur ;  siv^  habeat  heeres  heritancesshallbe  restored  for  the 
ex  voluntate  testaloris  quartam,  future,  whether  the  testator  hath 
sive  plus,  sivfe  minus,  siv^  nihil  given  by  his  will  a  fourth  part  of 
penitus :  ut  tunc,  quando  vel  ni-  his  estate  to  his  written  heir,  or 
hil,  vel  minus  quarts,  apud  eum  more,  or  less  ,*  or  even  nothing;  so 
remanet,  liceat  ei  vel  quartam,  that,  when  nothing  is  given  to  the 
vel  quod  ei  deest,  ex  nostra  auc-  heir,  or  less  than  a  fourth  part,  he 
toritate  retinere,  vel  repetere  so-  may  be  permitted  to  retain  a  fourth 
lntum,quasi  ex  Trebelliano  sena-  or  as  much  as  will  complete  the 
tus-consulto  pro  rata  portione  ac-  deficiency,  by  virtue  of  our  au- 
tionibus  tam  in  haeredem,  quam  thority:  or  to  demand  repayment 
in  fidei-commissarium,  compe-  of  what  he  hath  expended ;  all 
tentibus.    Si  verb  totam  haare-  actions  being    divided  between 
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ditatem  spoDte  restituerit    omnes    the  heir  and  the  fideico^nmissa- 
.  hipreditari«    actiones    fidei-com-    ry  in  a  just  proportion  accord- 
missario,et  adrersuseum    cooi-    in^  to   tfie     TrebelUan    decree. 
petant.     Sed  etiam  id,  quod  prae-    p.if.  <^hou]<\  f|;.  |u.,r  s-  nntruir  r  ns. 
cipuum    Pegasmm   senatus-con-    iv  •.  >».m,  (i  ..  ,,  i.  ..    i.,!,.  m  ,n. .« 
aulti  fuerat,  ut,  qnandd  recusaret    ai.   u  u..,..  .,.,:v  ,.„  I.ron   ht  ntl..  >• 
hieres  scnptus  sibi  datam  haere-    hy  n^  .^an.^  \h.  f}.iricumnns:.a 
ditatem   adire,  necessitas  ei  im-    ry.     And,    wlH'^^..    it    wa^   the 
p)neretur  totara  hareditatem  vo-    principal  (fftct  of  the  Pe<rasian 
tenti  fldei-commissario  restituere,    decree,  that,  when  a  wriiten  heir 
et  onrines  ad  eum,  et  contra  eum,    had  refused   to  accept  an  inheri- 
transferre  actiones;  et  hoc  trans-    tance,  he  might  be  constrained  to 
posuimiis  ad  senatus-consultum    take  it,  and  restore  it,  at  the  in- 
TrebeUianuna,  ut  ex  hoc  solo  ne-    stance  of  the  fideUommissary,  to 
cessitas  ha>redi  imponatur,  si,  i>    whom,  and  against  whom,  all  ac 
so  nolentc  adire,  fidei-commissa-    tions  passed,  we  have  transferred 
rius  desideret  restitui  sibi  heere-    that  power  to  the  TrebelUan  de- 
ditatem,   nullo   nee  damno    nee    cree  ;  which  is  now  the  only  law, 
coramodo  apad  hjeredem  reman-    compelling  a   fiduciary  heir  to 
®"^®'  enter  upon  the  inheritance,  when 

the  fidei-commissary  is  desirous 
that  it  should  be  restored ;  and 
the  heir,  in  this  case,  can  neither 
receive  profit,  or  suffer  loss. 

DE  QUIBUS    HiEREDlBUS,  ET  IN  QUIBUS   FIDEI-COMMISSARIIS, 

SUPRA  DICTA  LOCUM  HABEANT. 

h  nil.  Nihil  autfem  interest,  §  8.  But  it  makes  no  differ- 
utmm  ahquis,  ex  asse  hares  in-  ence,  whether  an  heir,  who  is  in- 
stitutus,  aut  totam  haereditatem  stituted  to  the  whole  inheritance 
aut  pro  parte  restituere  rogatur  ;  be  requested  (by  the  testator)  to 
an,  ex  parte  hseres  mstilutus,  aut  restore  the  whole  or  a  part  only 
totam  earn  partem,  aut  partem  or  whether  being  nominated  but 
partus,  restituere  rogatur.  Nam  to  a  part,  be  requested  to  restore 
et  hoc  casu  eadem  observari  prae-  that  entire  part,  or  only  a  portion 
cipimus,  quffl  rn  totius  hsBredita-  of  it ;  for  we  have  ordained,  that 
tis  restilulione  diximus.  the  same  rule  shall  be  observed, 

as  in  case  of  restitution  of  the 

whole, 

DE  EO,  QUOD  HiERES  VOLUNTATE  TESTAT0RI8  DEDUCFF, 

PRiECIPITVE. 

*  JX.    Si,  quis,  un&  aliqua  re  §  9.     If  an  heir  be  requested 

deducts  sive  praecepta,  quae  quar-  by  a  testator  to  give   up  an  in- 

tam  continent,  (velwi  fundo  vel  heritance,  after  deducting  some 

alia  re,)  rogatus  sit  restituere  hae-  specific  thing,  amounting  to  a 

leditatem,  simili  modo  ex  Trebel-  fourth,  as  a  piece  of  ground,  &c. 
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liano  senalns-consulto  restitutio 
fiet,  perindti  acsi,  quartji  parte  re- 
ten  tii  rog-atns  esset  reliquarn  hat- 
red itatc  in  rt'siiiuere.  Sod  illud 
interest,  quod  altero  casu,  id  est, 
cutn  deductA  sive  prajcepla  ali- 
qurl  re  restituit.ur  hacredita^,  in 
Solidum  ex  eo  senatus-consulto 
actiones  transferuntur,  et  res,  qu® 
remanet  apud  liceredem,  sine  ul- 
lo  onere  haereditario  apud  eum 
1-enianet,  quasi  ex  legato  ci  ac- 
quisita;  altero  vero  casu,  cum 
quartii  part^  relents  rogatus  est 
ha^res  restituere  Iiajreditatcm,  et 
restuuit,  scindunlur  actiones  ;  el 
pro  dodrante  quidcm  transfenui- 
tur  ad  fidei-cornuiissarium,  pro 
quadrante  rtimancnt  apud  Iiaere- 
denn.  Quinetiam  licet  un;\  ali- 
qua  re  deducta  aut  pracepta,  re- 
stituere aliquis  hasreditatem  rojja- 
tus  sit,  in  qua  maxima  pars  liae- 
feditatis  contineatur,  aequ^  in  sol- 
idum  transferuntur  actiones:  et 
secum  deliberarc  debet  is  cui  re- 
Btituitur  htereditas,  an  expediat 
sibi  restitui.  Eadem  scilicet  in- 
terveniunt,  et  si  duabus  pluri- 
busve  rebus  deductis  praeceptisve, 
restituere  liaereditatem  rogatus 
jsit.  Scd  et,  si  ceria  sumnia  de- 
ductSt  praocopt^ve,  quae  quartam 
vet  etiam' maximam  partem  Iiab- 
reditalis  continet,  rocratus  sit  ali- 
quis hffireditatem  restituere,  idem 
juris  est.  Q.u«e  autem  dixitnus 
do  eo,  qui  ex  asse  institutus  est, 
eadem   transferimus  et  ad  cum. 


he  may  be  compelled  to  give  it 
up  by  the  Trebellian  decree,  in 
the  same  manner,  as  if  he  had 
been  requested  to  restore  the  re- 
mainder of  an  inheritance,  after 
reserving:  a  fourth.  But  there  is 
this  difference,  that,  when  an 
heir  is  requested  to  jo^ive  up  an  in- 
heritance, after  deducting  a  par- 
ticular thing,  then  all  actions  are 
transferred  to  \\\e  fidei-commissa- 
ry^ and  what  remains  with  the 
heir  is  free  of  incumbrancej 
as  if  acquired  by  legacy;  but 
when  an  heir  ife  requested  in 
g^eneral  terms  to  ijive  up  an  in- 
heritance, after  retaining  a  fourth 
to  himself,  all  actions  arepropor- 
tionably  divided ;  those,  which 
reij;ard  the  three  fourths  of  the 
estate,  l>ein^  transferred  to  the 
fidei-conwiissary ;  and  those, 
which  regard  the  single  fourtli, 
remaining  for  the  benefit  of  the 
heir.  And,  even  if  an  heir  be  re- 
quested to  give  up  an  inheritance, 
after  making  a  deduction  of  some 
particular  thing,  which  amounts 
to  the  value  of  the  greatest  part 
of  it,  all  actions,  lx)th  active  and 
passive,  are  nevertheless  trans- 
ferred to  the  fidcicommissart/j 
who  ought  always,  therefore,  to 
consider,  whether  it  will  be  expe- 
dient or  not,  that  the  inheritance 
should  be  given  up  to  him.  So 
the  law  is,  whether  an  heir  be  re- 
quested to  give  up  an  inlieritance 
after  a  deduction  of  two,  or  more, 
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qui  ex  parte  haeres  scriptiis  est. 


specific  things,  or  of  a  certain 
sum  of  money,  which  exceeds  in 
vahie  the  greatest  part  of  the  in- 
heritance. Thus  what  we  have 
said  of  an  heir,  who  is  instituted 
to  the  whole  of  an  inheritance, 
holds  equally  of  him,  who  is  in- 
stituted only  to  a  part. 

DE  FIDEI-COMMISSIS   AB  INTESTATO  RELICTIS. 


§  X.  Preeterea  intestatus  quo- 
que  moriturus  potest  rogare  eura, 
ad  quera  bona  sua  vel  legitimo 
jure  vel  honorariopertinereintel- 
ligit,  ut  haeredilatem  suam  totam, 
partemve  ejus,  aut  rem  aliquam, 
yeliiti  fundum,  hominem,  pecun- 
iam,  alicui  restituat ;  cum  alio- 
q^i,  legata  nisi  ex  testamento  non 
valeant. 


§  10.  Moreover,  a  man  about 
to  die  intestate,  may  request  the 
person,  whom  he  thinks  will  suc- 
ceed him,  either  by  the  civil  or 
praetorian  law,  to  give  up  tho 
whole  inheritance,  or  a  part  of  it, 
or  any  particular  thing,  as  a 
piece  of  ground,  a  slave,  a  sum 
of  money,  ^c.  (But  this  regards 
trusts  only  ;)  for  legacies  are  in- 
valid, unless  bequeathed  by  testa- 
ment. 


DE  FIDEI-COMMISSO  RELICTO  A  FIDEI-COMMISSARIO. 

}  XL     Eum  quoque,  cui  ali-  §11.  A  fidei-commissary  may 

quid  restituitur,  potest  rogare,  ut  also  himself  be  requested  to  give 

id  rursus  alii,  auttotum,  aut  par-  up  to  another,  either  the  whole, 

tem,  vel  etiam  aliquid,  aliud  re-  or  a  part,  of  what  he  receives ; 

stituat.  or  some  other  thing  in  lieu  of  iU 

DE  PROBATIONE  FIDEI-COMMISSL 

5  XII.     Et,  quia  prima  fidei-  §  12.    All  fiduciary   bequests 

commissorum   cunabula  k    fide  depended  formerly  upon  the  sole 

hseredum  pendent,  et  tam  nomen,  faith  of  the  heir  ;   whence  they 

quam    substantiam,    acceperunt,  took  as  well  their  name  as  their 

ide6  D.  Augustus  ad  necessita-  essence.     The  emperor  Angus- 

tem  juris  ea  retraxit.    Nuper  et  tus  was  the  first,   who  brought 

nos,  eundem  principem  superare  them  under  judicial  cognisance, 

contendentes,  ex  facto,  quod  Tri-  But  we  have  since  endeavored  to 

bonianus,    vir    excellentissimus,  exceed  that  prince ;  and,  at  the 

quaestor  sacri  palatii,  sugg^ssit,  instance  of  that  most  excellent 

constitutionemfecimus,  per  quam  man   Tribonian,  the  questor  of 

disposuimus,  si  testator  fidei  hs-  our  palace,  we  have  enacted,  that, 

redis  sui  commisit,  ut  vel  hasre-  if  a  testator  hath  trusted  to  the 

ditatem  vel   speciale   fidei-com-  faith  of  hia  heir  for  the  surren- 
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missum  restituat;  et  neq^e  ex  der  of  an  inheritance,  or  any  par- 
scriptura,  neqiie  ex  quinque  tes-  ticular  thing,  and  this  trust  can- 
tium  numero,  qui  in  fidei-com-  not  be  made  manifest  by  the  de- 
missis  legitimus  esse  noscitur,  positionsoffive  witnesses,  (which 
possit  res  manifestari,  sed  vel  is  known  to  be  the  legal  number 
pauciores,  vel  nemo  pentiiis  tes-  in  such  cases,)  there  having  been 
tis  intervenerit ;  tunc,  siv^  pater  not  so  many,  or  perhaps  no  wit- 
hssredis,  si v^  alius  quicunque  sit,  nesses  present,  the  heir  at  the 
qui  fidem  haeredis  elegerit,  et  ab  same  time  perfidiously  refusing 
eo  restitui  aliquid  voluerit,  si  has-  to  make  any  payment,  and  deny- 
res  perfidi^  tentus  adimplere  fi-  ing  the  whole  transaction,  then 
dem  recusat,  negando  rem  ita  the  fidei-commissary^  having 
esse  subsecutam;  si  fidei-com-  previously  taken  the  oath  of  cal- 
missarius  ei  jusjurandum  detule-  umny,  may  put  the  heir,  although 
rit,  cum  prius  ipse  de  calumnia  he  be  the  son  of  the  testator,  to 
juraverit,  necesse  rum  habere,  his  oath ;  and  thus  force  him 
vel  jusjurandum  subire,  quod  ui-  either  to  deny  the  trust  upon  oath, 
hil  tale  ^  testatore  audiverit,  vel  or  comply  with  it,  whether  the 
recusantem  ad  fidei-commissi  vel  trust  be  universal  or  particular  ; 
universalis  vel  specialis  solution-  and  this  is  allowed,  lest  the  last 
em  coarctari ;  ne  depereat  ultima  will  of  a  testator,  committed  to 
voluntas  testatoris  fidci  hseredis  the  faith  of  an  heir,  should  be  de- 
commissa.  Eadem  observari  feated.  And  we  have  granted 
censuimus,  etsi  a  legatario  vel  fi-  the  same  remedy  against  a  lega- 
dei-commissario  aliquid  similiter  tee,  or  even  a  fidei-commissary ^ 
relictum  sit.  Q^uod  si  is,  ^  quo  to  whom  any  thing  hath  been 
reiictum  dicitur,  (postquam  ne-  thus  bequeathed.  And,  if  he,  to 
gaverit,)  confiteatur  quidem,  ali-  whom  something  hath  been  so 
quid  tise  relictCim  esse,  sed  ad  le-  left,  should  confers  the  trust,  af- 
gis,  subtilitatem  recurrat,  omni-  ter  having  denied  it,  but  endeav- 
uh  solvere  cogendus  est.  or  at  the  same  time  to  shelter 

himself  under  subtilty  of  the 
law,  he  may  nevertheless  be  com- 
pelled to  peform  his  duty. 


LIB.  11.    TIT.  XXIV. 


185 


TITULUS  VIGESIMUSaUARTUS. 

DE  SINGULIS  REBUS  PER  FIDEI-COMMISSUM 

RELICTIS. 


SUMMA. 


POTEST  tamen  quis  etiam 
singulasres  per  fidei-commissum 
relmquere ;  veluti  fundam,  ar- 
gentum,  hominem,  vestem,  et 
pecuniam  niimeratam  ;  et  vel  ip- 
sum  haeredem  rogare,  ut  alicui 
restitnat ;  vel  legatarium,  quam- 
Tis6   legatario  legari  noii  possiL 


A  man  may  also  leave  particu- 
lar tilings  in  trust;  as  a  field, 
silver,  cloths,  or  a  certain  sum  of 
money  ;  and  may  request  either 
his  heir  to  restore  them,  or  even 
a  legatee ;  altliough  a  legatee 
cannot  be  made  chargeable  with 
a  legacy. 


QVM  RELINQUI  POSSUNT. 


I  I-  Potest  autem  non  solum 
proprias  res  testator  per  fidei- 
commissum  relinquere,  sed  et 
haeredis,  aut  legatarii,  aut  fidci- 
commissarii,  aut  cnjuslibet  alteri- 
us.  Itaque  et  logatarius  et  fidei- 
commissarius  non  solum  de  ea 
re  rogari  potest,  ut  earn  alicui  re- 
stituat,  quae  ei  rclicta  sit ;  scd 
etiam  de  aliSi,  siv^  ipsius,  siv^ 
aliena  sit.  Hoc  solum  observan- 
dum  est,  ne  plus  quisquam  roge- 
tur  alicui  restituere,  quam  ipse 
6x  teslamento  ceperit ;  nam,  quod 
ampliusest,  inutiliier,  relinquitur. 
Cum  autfem  aliena  res  per  fidei- 
commissum  relinquitur,  necesse 
est  ei,  qui  rogalus  est,  aut  ipsam 
rem  redimere  et  pisestare,  aut 
ffistimationem  ejus  solvere. 


§  1.  A  testator  may  leave  in 
trust  not  only  his  own  property, 
but  also  that  of  his  heir,  of  a  leg- 
atee, o{  [iJidei-com?nissari/fOX  of 
any  other  :  so  that  a  legatee  or 
Jidci  commissary  may  not  only 
be  requested  to  ^ive  what  hath 
been  left  to  him,  but  what  is  his 
own,  or  even  what  is  the  property 
of  another.  The  only  caution 
necessary  to  be  observed  by  the 
testator  is,  that  no  man  be  re- 
quested to  give  more,  than  he 
halh  received  under  the  will; 
for  the  excess  will  be  ineffectual- 
ly bequeathed.  And,  when  the 
property  of  another  is  left  in  trust, 
the  person,  requested  to  restore 
it,  is  obliged  eiiner  to  obtain  from 
the  proprietor  the  very  thing  be- 
queathed, or  to  pay  the  value 
of  it. 


DE  LIBERTATE. 


J  11.  Libertas  qnoque  servo  per  *     §  2.  Liberty  may  also  be  con- 
fidei-coramissum  dari  potest,  ut    ferred  upon  a  slave  by  virtue  of 

24 


186  LIB.  IL    TIT.  XXIV. 

hsBres  eum  rogetur  manumittere,  a  trust ;  for  an  heir,  legatee,  or 
vei  l^ratarius,  vel  fidei^commissa-  fidei-commissary^  may  be  re- 
rius ;  nee  interest,  utrCin)  de  suo  quested  to  manumit :  nor  does  it 
proprio  servo  testator  roget,  an  signify  whether  the  testator  re- 
de eo,  qui  ipsius  haaredis,  aut  leg-  quest  the  manumission  of  his 
atarii,  vel  etiam  extranei  sit :  ita-  own  slave,  of  the  slave  of  his 
que  et  alienus  servus  redimi  et  heir,  of  a  legatee,  or  of  a  stran- 
manumitti  debet,  dnod  si  dom-  ^er  :  and  therefore,  when  a  slave 
inus  eum  non  vendat,  (si  mod5  is  not  the  testator^s  own  property, 
nihil  ex  judicio  ejus,  qui  reliquit  he  must  be  bought,  if  possible, 
libertatem,  perceperit,)nonsTatim  and  manumitted.  But,  if  the 
extinguitur  fidei-comiinssaria  lib-  proprietor  of  the  slave  refuse  to 
ertas,  sed  differtur,  quoad  possit  sell  him,  (which  he  may  do,  if 
tempore  procedente,  ubicutique  he  haih  taken  nothing  under  the 
occasio  servi  redimendi  fuerit,  will  of  the  testator,)  yet  the  fidu- 
praestari  libertas.  dui  aut^m  ex  ciary  bequest  is  not  extinguished, 
fidei-commissi  caus&  manumitti-  but  deferred  only,  till  it  can  be 
tur,  non  testatori$  fit  libertus,  eti-  conveniently  performed.  Note, 
amsitestatorisservussit,  sed  ejus,  that  he,  who  is  mapumitte^  ifi 
-qui  manumittit.  At  is,  qui  direc-  consequence  qf  a  trust,  does  not 
t5  ex  testamento  liber  esse  jube-  become  the  freedman  of  the  tea- 
tur,  ipsius  testatoris  libertus  fit ;  tator,  although  he  was  the  testa- 
qui  etiam  Orciqus  appellatur :  tor's  own  sUve,  but  h^  bepomes 
nee  alius  uUus  direct5  ex  testa-  the  freedman  of  the  manumittor : 
mento  libertatem  habere  potest,  but  a  slave,  to  whom  liberty  is 
quam  qui  utroque  tempore  testa-  directly  given  by  testament,  be- 
toris  fuerit,  et  quo  fnceret  testa-  comes  the  freedman  of  the  testa- 
mentum,  et  quo  moreretur.  Di-  tor,  and  is  palled  Orcinus  ;  and 
rect5  autem  libertas  tunc  dari  no  one  can  obtain  liberty  directly 
videtur,  cum  non  ab  alio  servqm  by  testament,  unless  he  were  the 
manumitti  rogat,  sed  velut  ex  slave  of  the  testator,  not  only  at 
sup  testamento  libertaten^  ei  com-  the  time  of  the  testator's  death, 
petere  vult.  but  also  at  the  time  of  making 

his  testament.  And  liberty  is 
understood  to  be  directly  given, 
not  when  a  testator  requests, 
that  freedom  shall  be  given  to  his 
slave  by  another,  but  when  he 
wills  it  to  take  place  by  virtue  of 
^is  own  testan^ent. 


DE  VERBIS  FIDEI-COMMISSORUM, 

i  in.  Verba  autem  fidei-com-  §  3.  The  terms  generally  used 

missoram  baeic  moxim^  in  usu  in  the  commitment  of  trusts  are 

habentur ;  peto^  rogOj  volo,  man-  the  following :    Irequest^  Itiskj 

doj  fidei  ttUB  committo :    quce  /  desire^  I  commit^  I  confide  : 
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perind^  singula  firma  sunt^  atque   any  of  them,  singly  taken,  is  as 
si  omnia  in  unuoi  congesta  es-    binding,  as  if  all  were  joined, 
sent. 


tiTULUS  VIGESIMUS-aUINTUS. 


DE  CODICILLIS. 


D.  xxix.  T.  7.    C.  vi.  T.  36. 


CODICILLORUM  ORIGO. 


ANTEl  Augusti  tempora  con- 
stat, codicillorunl  jus  in  usu  non 
Aii^e:  sed  primus  Lucius  Len- 
tulus,  ex  cujus  person^  etiam  fi- 
dei-commissa  esse  cdeperunt, 
codicillos  introdnxit.  Nam,  cum 
decederet  in  Africa,  scripsit  codi- 
cillos testamento  confifmatos, 
3nibus  ab  Augusto  petiit  per  fi* 
ei-commissum,  ut  faceret  ali- 
quid :  et,  cum  D.  Augustus  vo- 
luntatem  ejus  implesseit,  deinc^ps 
reliqui,  ejus  auctoritatem  secuti, 
fidei-commissa  praestabant :  et  fil- 
ia  Lentuli,  legata,  qusp  jure  non 
debebat,  solvit.  Dicitur  autem 
Augustus  convocasse  sapientes 
viros,  inter()ue  eos  Trebatium 
quoque,  cujus  tunc  auctoritas 
maxima  erat,  et  quaesisse,  an  pos- 
set recipi  hoc,  nee  absonans  k  ju- 
ris ratione  codicillorum  usus  es- 
set  ?  et  Trebatium  suasisse  Au- 
gusto, quod  diceret,  utilissimum 
et  necessarium  hoc  civibus  esse, 
propter  magnas  et  longas  pere- 
grinationes,  quae  apud  veteres 
fuissent;  ubi,  si  quis  testamen- 
tum  facere  non  posset,  tamen 
codicillos  posset.  Post  qura  tem- 
pera, cum  et  Labeo  codicillos  fe- 


lt is  certain,  that  codicils  were 
not  in  frequent  use  before  the 
reign  of  Augustus:  for  Lucius 
Lentulus,  by  whose  means  trusts 
became  efficacious,  was  the  first, 
who  introduced  codicils.  When 
dyihfif  in  Africa^  he  wrote  several 
codicils,  which  were  confirmed 
by  his  testament ;  and  in  these 
he  requested  Augustus  to  per- 
form some  particular  act  in  con* 
sequence  of  a  trust :  the  empe- 
ror complied  with  the  request; 
and  many,  other  persons  influenced 
by  the  emperor's  example,  execu- 
ted trusts,  committed  to  their 
charge ;  and  the  daughter  of 
Lentulus  paid  debts,  which  in 
strictness  of  law  were  not  due. 
But  it  is  reported,  that  Augustus^ 
having  convened  upon  this  occa- 
sion the  sages  of  the  law,  among 
the  rest  Trebatius^  whos6  opin- 
ion was  of  the  greatest  authority, 
demanded  whether  codicils  cotild 
be  admitted  and  whether  they 
were  not  repugnant  to  the  feason 
of  the  law  ?  to  which  TYebatius 
answered,  that  codicils  were  most 
convenient,  and  necessary  on  ac- 
count of  the  great  and  long  jour- 
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cisset,  jam  nemini '  dubium  erat,  nies,  which  the  Jtomans  were 
quin  codicil  li  jure  optimo  admit-  frequently  obliged  to  take,  so 
terentur.  that,    where  a  man   could   not 

make  a  testament,  he  might  be- 
queath his  effects  by  codicil.  Af- 
terwards, when  Labeo,  (a  lawyer 
of  great  eminence,)  disposed  of 
his  own  property  by  codicil,  it 
was  no  longer  a  doubt,  but  that 
codicils  might  be  legally  allowed. 


CODICILLI  FIERI  POSSUNT  VEL  ANTE,  VEL  POST,  TESTAMEN- 

TUM,  IMO  ETIAM  AB    BVTESTATO. 

i  I.  Non  tantdm  autem  testa-  i  1.  Not  only  one  who  hath 
mento  facto  potest  quis  codicillos  already  made  his  will,  may  make 
facere,  sed  et  intestatus  quis  de-  a  codicil,  but  even  an  intestate 
cendens  iidei-committere  codicil-  may  raise  a  trust  by  codicil :  yet, 
lis  potest.  Sed,  cum  ant^  testa-  when  a  codicil  is  antecedent  to  a 
mentum  factum  codicilli  facti  testament,  it  cannot  take  effect  ac- 
erant,  Papinianus  ait,  non  alitor  cording  to  Pacinian,  unless  con- 
vires  habere,  quam  si  speciali  vo-  firmed  by  the  subsequent  testa- 
luntate  post^a  confirmentur.  Sed  ment.  But  the  emperors  iSeve- 
Divi  Severus  et  Atoninus  rescrip-  rus  and  Antonius  have  by  re- 
serunt,  ex  iis  codicillis,  qui  testa-  script  declared,  that  a  thing,  left 
mentum  prsecedunt,  posse  fidei-  in  trust  in  a  codicil  preceding  a 
eommissum    pcti,    si     appareat  testament,  may  be  demanded  by 


eum,  qui  testamentum  fecit,  k  vo- 
luntate,  quam  in  codicillis  expres- 
serat,  non  recessisse. 


the  fidei-commissary^  if  it  ap- 
pear, that  the  testator  hath  not 
receded  from  the  intention,  which 
he  at  first  expressed  in  his  codi- 
cil. 


CODICILLIS  HiEREDITAS  DIRECTO  DARI  NON  POTEST. 


J IL  Codicillis  autem  hasredi- 
tas  neque  dari,  neque  adimi,  po- 
test; ne  confnndatur  jus  testa- 
mentorum  et  codicillorum :  et 
ide6  nee  exhseredatio  scribi.  Di- 
rect6  autem  heereditas  codicillis 
neque  dari  neque  adimi  potest : 
nam  per  fidei-commissum  hsere- 
ditas  codicillis  jure  relinquitur. 
Nee  conditionem  haeredi  institu- 
te codicillis  adjicere,  neque  sub- 


§  2.  An  inheritance  can  nei- 
ther be  given  nor  taken  away  by 
codicil,  lest  the  different  opera- 
tions of  testaments  and  codicils 
be  confounded :  of  course,  no 
heir  can  be  disinherited  by  codi- 
cil. But  although  an  inheritance 
can  neither  be  given  nor  taken 
away  by  codicil,  in  direct  terms, 
yet  it  may  be  legally  left  from 
the  heir  in  a  codicil,  by  means  of 
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stituere  direct6,  quis  potest.  a  (trust    or)   fidei-commissum. 

No  man  may  impose  a  condition 
upon  his  heir  by  codicil,  or  sub- 
stitute directly. 

DE  NUMERO  ET  SOLEMNITATE. 

k  III.    Codicillos  autem  etiam        §  3.    A  man  may  make  many 

plures    quis    facere    potest :    et  codicils,  and  they  require  no  so- 

nullam     solemnitatem     ordina-  lemnity. 
tionis  desider{int. 


DIVI    JUSTINIANI 


mSTITUTIOirUM 


I^IBEB  TERTIUS, 


TITULUS  PRlMUa. 

DE  H^REDITATIBUS,    QX5M  AB    INTESTATO 

DEFERUNTUR. 

D.  xxxviii.  T.  IQ.    C.  vi.  T.  56  et  58.    Nov.  118. 

PEFINITIO  INTESTATX 

INTESTATUS  decedit,  qui  A  man  dies  intestate,  who  hath 

ant  omninb  testamentum  non  fe-  either  not  made  a  testament ;  or 

city  aut  non  jure  fecit ;  aut  id,  not  made  one  in  due  form  of 

quod  fecerat,  ruptum  irritumve  law :  or  if  his  testament,  though 

&ctum  est;  aut  si  ex  eo  nemo  rightly  made,  be  cancelled,  or 

haeres  extiterit.  broken,  or  if  no  one  will  t>^coiQe[ 

heir  under  it. 

PRIBfUS  ORDO  SUCCEDENTIUM  AB  INTESTATO. 

}  1.  Intestatorum  aut^m  hse-  i  1.  The  inheritance  of  intes-i 
reditates  ex  lege  duodecim  tabu-  tates,  by  the  law  of  the  twelve  ta- 
larum  primiim  ad  suos  hceredes  bles,belong,in  the  first  place,to  the 
pertinent.  sui  hcBreaes,  t.  e.  to  the  proper  or 

domestic  heirs  of  such  intestates. 

QUI  SUNT  SUI  HiEREDES. 

i  XL  Sui  autem  he^iredes  exis-  }  2.  And,  as  we  have  observed 

timantur,  (ut  supra  diximus,)  qui  before,  those  are  sui  hceredes  or 

in  potestate  morientis    fuerint ;  proper  heirs,  who,  at  the  death  of 

veluti  filius  fliiave,  nepos  neptis-  the  deceased,  were    under    bis 

ve  ex  filio,  pronepos,  proneptisve  power ;  as  a  son  or  a  daughter,  a 

ex  nepote,  ex  filio  nato  prognatus  grandson  or  a  grand-daughter  by 

prognatave :  nee  interest,  ntrum  a  son,    a  great-CTandson    or  a 

naturales  sint  liberi,  an  adoptivi.  great-sprand-daughter  by  a  grandt 

C^oibas  connumerari  necesse  est  son  of  a  son,  d&c.    Neither  is  it 
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etiam-eos,  qui  ex  legitimis  qui-  material,  whether  these  children 

dem  nuptiis  vel  matrimoniis  non  be  natural  or    adopted.       But, 

sunt  progeniti,  curiis  tamen  civi-  among  natural  children,  we  must 

tatum  dati,  secundum  Divalium  reckon  'those,  who,  though  not 

constitutionem,  quae  super    his  born  in  lawful  wedlock,  are  nev- 

positae  sunt,  tenorem,  haeredum  ertheless,  according  to  the  tenor 

suorum  jura  nanciscuntur  :  nee  of  the  imperial  constitutions,  en- 

non  eos,  quos  nostrae   amplexae  titled  to  the  rights  of  proper  heirs, 

sunt  constitutiones,  per  quas  jus-  by  being    admitted    Decurions. 

simus,  si  quis  mulierem  in  suo  Those  also  are  comprized  within 

cotubernio  copulaverit,   non   ab  our  own  constitutions,  which  en- 

initio  affeclione  maritali,  eam  la-  act  that,  if  any  person  shall  keep 

men,   cum  qua  poterat    habere  a  woman  with  whom  he  is  not 

conjugium,  et  ex  ea  liberos  sus-  prohibited    to  marry,  and  have 

tulerit,    postea  vero,    affectione  children  by  her,  and  shall  after- 

procedente  etiamnuptialiaiustru-  wards,  through  affection,  marry 

menta  cum  ea  fecerit,  et  filios  vel  that   woman,  and  have  by  her 

filias   liabuerit,    non  soliim  eos  sons  or  daughters,  not  only  these 

liberos,  qui  post  dotem  editi  sunt,  latter  shall  be  legitimate  and  in 

justos  et  in  poteslale  patris  esse  ;  the  power  of  their  father,  but  al- 

sed  eliam  anteriores,  qui  et  iis,  so  the  former,  who  gave  occasion 

qui  postea  nati  sunt,  occasionem  to  the  legitimacy  of  the  children 

legitimi    nominis    pra^stilerunt :  born  afterwards.     And  this  law 

quod   obtinere    ceusuinms,     ctsi  shall  obtain  as  to  children  born 

non  progeniti  fueriut  post  dotale  before  marriage;    although   the 

instrumeutum   confectura  liberi,  children,  born  subsequent  to  it, 

vel  etiani  nati  ab  hac  luce  fuerint  are  dead  or  none  such  are  born, 

subtracti.      Ita  demiim     tamen  But  a  graudson  or  graud-daugh- 

nepos  neplisve,  pronepos  pronep-  ter,  a   great-grandson  or   great- 

tisve,  suorum  h»redum  numero  ^rand-daughter,  is  not  reckoned 

8unt,si  prajcedens   persona  desie-  m  the  number  of  proper  heirs, 

rit  in  potestate  parentis  esse,  siv^  unless  the  person  preceding  them 

morte  id  acciderit,  siv^  alia  ra-  in  degree  hath  ceased  to  be  un- 

tione,      veluti      emancipatione.  der  paternal    power,    either    by 

Nam,  si,  per  id  tempus,  quo  quis  death  or  some  other  means,  as 

moritur,  filius  in   potestate   ejus  by    emancipation  :  for,  if  a  son, 

sit,  nepos  ex  eo  suus  haeres  esse  when  his  fother  died,  was  under 

non  potest:  idque  et  in  caeteris  the  power  of  his  fnther,thegrand- 

liberorum  personis  dictum  intel-  son  can  not  be  the  proper  heir  of 

ligimus.        Posthumi     quoque,  his  grand-father ;    and  by  parity 

qui,  si  vivo  patre  nati  essent,  in  of  reasoning,  this  rule  is  under- 
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potestate  ejus  futuri  forent,  sui    stood  to  all  descendants  in  the 
hsredes  sunt.  right  line.    But  all  posthumous 

children,  who  would  have  been 
under  the  power  of  their  father, 
if  they  had  been  born  in  his  life- 
time, are  esteemed  sui  hmredes^ 
or  proper  heirs. 


QUOMODO  SUI  HiEREDES  FIUNT. 


i  III.  Sui  autem  haercdes  fiunt 
etiam  ignorantes,  et,  lict^t  furiosi, 
sint,  haeredes  possunc  existere : 
quia,  quibus  ex  causis  ignoranti- 
bus  nobis  acquiritur,  ex  his  causis 
et  furiosis  acquiri  potest.  Et  sta- 
tim  k  morte  parentis  quasi  con- 
tinuatur  dominium ;  et  ided  nee 
tutoris  auctoritate  opus  est  pupil- 
lis,  cum  etiam  ignorantibus  ac- 
quiratur  suis  hseredibus  hseredi- 
tas :  nee  curatoris  assensu  acqui- 
ritur furioso,  sed  ipso  jure. 


§  3.  Persons  may  become  pro- 
per heirs,  without  their  knowl- 
edge, even  though  insane ;  for 
by  whatever  means  inheritances 
may  be  acquired  without  our 
knowledge,  by  the  same  means 
they  may  be  acquired  by  persons 
insane.  The  dominion  of  an  in- 
heritance is  continued  in  the  heir 
from  the  instant  of  the  death  of 
his  ancestor ;  nor  is  the  authority 
of  a  tutor  necessary,  because  in- 
heritances may  be  acquired  by 
proper  heirs,  without  their 
knowledge :  neither  does  a  disor- 
dered person  inherit  by  assent  of 
his  curator,  but  by  operation  of 
law. 


DE  FILIO,  POST  MORTEM  PATRIS,  AB  HOSTIBUS  REVERSO. 

§  IV.  Interdiira  aut5m,  lic6t  in  §  4.  But  sometimes  a  child  be- 

potestate  parentis  mortis  tempore  comes  a  proper  heir,  although 

suus  haBres  non  fuerit  tam^n  su-  he  was  not  under  power  at  the 

us  hffires  parenti  efficitur  ;  vehiti  death  of  his  parent ;  as  when  a 

siab  hostibns  quis  reversns  fuerit  person  returns  from  captivity  af- 

jx)st  mortem  pnlris  sui :  jus  enira  ter  the  death  of  his  father:  the 

postlimiuii  hoc  facit.  jus  posiliminii,  or  right  of  re- 
turn, effects  this. 


DE  MEMORIA  PATRIS  DAMNATA  OB   CRIMEN  PERDUELLIONia 

§  V.    Per    contrarium  aiitem  §  5.  On  the  contrary,  it  may 

hoc  evenit,  ut,  licfet  quis  in  famil-  happen,  that  a  child,  who,  at  the 

ia  defuncti  sit   mortis   tempore,  death  of  his  parent,  was  under 

tamen  suns  hseres  non  fiat ;   ve-  his  power,  shall  not  be  his  proper 

luti  si  post  mortem  suam  pater  heir  ;  as  when  a  parent,  after  his 

judicatus  fuerit  perduellionis  re-  decease,  is  adjudged  to  have  been 

us,  ac  per  hoc  memoria    ejus  guilty  of  lese-majesty,  whereby 

26 
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damnata  fuerit ;  siium  enira  hse-  his  memory  is  rendered  infa^ 
redem  habere  non  potest,  cum  mous,  and  he  can  have  no  prop- 
fiscus  ei  succedat :  sed  potest  di-  er  heir,  all  his  possessions  becom- 
ci,  ipso  quidem  jure  suum  hsere-  in<^  forfeited  to  the  treasury, 
dem  esse,  sed  desinere.  But  a  son,  in  this  case,  may  be 

said  to  have  been  the  proper  heir 
of  his  father,  and  afterwards  to 
have  ceased  to  be  so. 


DE  DIVISIONE  HiEREDITATIS  INTER  SUOS  HiEREDES. 

§  VI.  Cum  (ilius  filiave  et  ex  §  6.  A  son,  a  daughter,  and  a 
altero  filio  nepos  neptisve  exis-  grandson  or  grand-daughter  by 
tunt,  pariter  ad  haereditatem  avi  another  son,  are  called  equally  to 
vocantur,  nee,  qui  gradu  proxim-  the  inheritance  ;  nor  does  the 
ior  est,  ulteriorem  excludit:  nearest  exclude  the  more  remote  ; 
sequum  enim  esse  videtur,  nepor  for  it  seems  just,  that  grandsons 
tesi  neptesve  in  patris  sui  locum  and  grand-daughters  should  sue- 
succedere.  Pari  ratione  et  si  ne-  ceed  in  the  place  of  their  father, 
pos  neptisve  sit  ex  filio,  et  ex  ne-  By  like  reason,  a  grandson  or 
pote  pronepos  proneptisve,  simul  grandrdaughter  by  a  son,  and  a 
vocantur.  Et,  quia  placuit,  ne-  greatrgrandson  or  great-grand- 
potes  neptesve,  item  pronepotes  daughter  by  a  grand-son,  are  all 
proneptesve,  in  parentis  sui  lo-  called  together.  And  since 
cum  succedere,  conveniens  esse  grandsons  and  grand-daughters, 
visum  est,  non  in  capita,  sed  in  great-grandsons  and  great-grand- 
Rtirpes,  hareditatem  dividi  ;  ut  daughters,  succeed  in  place  of 
filius  partem  dimidiam  hseredita-  their  parent,it  seemed  convenient, 
lis  habeat,  et  ex  altero  filio  duo  that  inheritances  should  not  be 
pluresve  nepotes  alteran;  dimidi-  divided  into  capita,  but  into  stir- 
am.  Item,  si  ex  duobus  filiis,  pes :  so  that  a  son,  should  possess 
nepotes  neptesve  existant,  ex  al-  one  half,  and  the  grand-children, 
tero  unus  aut  duo  fortfe,  ex  altero  (however  numerous)  of  another 
tres  aut  quatuor,  ad  unum  aut  son,  the  other  half  of  an  inheri- 
duos  dimidia  pars  pertineat,  ad  tance,  So,  where  there  are 
ixe^  vel  quatuor  altera  dimidia.        grand-children  by  two  sons,  the 

one  son  leaving  one  or  two  chil- 
dren, and  the  other  three  or  four, 
the  inheritance  must  belong,  half 
to  the  grand-child,  or  the  two 
grand-children  by  the  one  son, 
and  half  to  the  three  or  four 
grand-children  by  the  other  son, 
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QUO*  TEMPORE  SUITAS  SPECTATUIL 

i  Vn.  Cam  autem  quseritur,  §  7.  When  it  is  asked,  is  such 
an  quis  suus  hseres  existere  pos-  a  man  a  proper  heir  ?  we  must 
sit,  eo  tempore  queerendum  est,  inquire  at  what  time  it  was  cer- 
quo  certum  est,  aliquem  sine  tes-  tain,  that  the  deceased  died  with- 
tamento  decessisse  ;  quod  accidit  out  a  testament ;  which  happens, 
et  destitute  testamento.  Hue  ra-  if  his  testament  be  relinquished, 
tione,  si  filius  exhaeredatus  fuerit  Thus,  if  a  son  be  disinherited 
et  extraneus  haeres  institutus,  et,  and  a  stranger  instituted  heir, 
filio  mortuo,  postea  certum  fuerit,  and,  after  the  death  of  the  son,  it 
hseredem  institutumex  testamen-  becomes  certain,  that  the  insfitut- 
to  non  fieri  haeredem,  aut  quia  ed  heir  was  not  in  fact  the  heir, 
noluit  esse  haeres,  aut  quia  non  eifher  because  he  was  unwilling, 
potuit,  nepos  avo  suus  haDres  ex-  or  unable,  to  accept  the  inherit- 
istet :  quia,  quo  tempore  certum  ance,  in  this  case,  the  grand-son 
est,  intestatum  decessisse  patrem-  of  the  deceased  becomes  the  prop- 
familias,  solus  invenitdr  nepos:  er  heir  of  his  grand-father  :  for  at 
et  hoc  certum  est^  the  time,  when   it  was  certain, 

that  tlie  deceased  died  intestate, 
there  was  no  other  heir,  but  the 
grand-child  ;  and  thi«  is  etideiiC. 


DE  NATA  POST  MORTEM  AVI,  VEL  ADOPTATO  A  FILIO 

EMANCIPATO. 

§  VIII.  ilt,  licet  post  mortem  §  8.  And  although  a  child  be 
avi  natus  sit,  tamen  avo  vivo  con-  born  after  the  death  of  his  grand- 
ceptus,  moFtuo  patre  ejus,  postea-  father,  yet,  if  he  were  conceived 
que  deserto  avi  testamento,  suus  in  the  lifetime  of  his  grandfather, 
haeres  efficitur.  Plane,  si  et  con-  he  will,  at  the  death  of  his  father 
ceptus  et  natus  fuerit  post  mor-  and  after  his  grand-father's  testa- 
tern  avi,  mortuo  patre  suo,  de-  ment  is  deserted  by  the  instituted 
sertoque  postea  avi  testamento,  heir,  become  the  proper  heir  of 
suus  haeres  avo  non  existet ;  quia  his  grandfather.  But  a  child 
nullo  jure  cognationis  patrem  sui  both  conceived  and  born  after  the 
patris  attigit :  sed  nee  ille  est  in-  death  of  his  grand-father,  could 
ter  liberos  avi,  quern  filins  emau-  not  become  the  proper  heir,  ai- 
cipatus  adoptavit.  Hi  autem,  though  his  father  should  die  and 
cum  non  sint,  sui  (quantum  ad  the  testament  of  his  grand-father 
baereditatem,)  liberi,  neque  bono-  be  deserted  ;  because  he  was  nev- 
rum  possessionem  petere  possunt,  er  allied  to  his  grand  -father  by  any 
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quasi  proximi  cognati.    Haec  de    tie  of  cognation :   neither  is  the 
suis  haeredibus.  adopted  son  of  an  emancipated 

son,  to  be  reckoned  aniong  the 
children  of  his  adoptive  father's 
father.  So  that  the  adopted  chil- 
dren of  an  emancipated  son,  can 
neither  become  the  proper  heirs 
of  their  father's  father  in  regard 
to  the  inheritance,  nor  demand 
the  possession  of  goods  as  next 
of  kin.  Thus  much  concerning 
proper  heirs. 


DE  UBERIS  EMANaPATIS. 


§  IX.  Emancipati  aut^m  liberi 
jure  civili  nihil  juris  habent :  ne- 
qu^  enim  sui  hseredes  sunt,  qui 
in  potestate  morientis  esse  desie- 
runt,  neque  ullo  alio  jure  per  le- 
gem duodecim  tabularum  vocan- 
tur.  Sed  praetor,  naturali  cequi- 
tate  motus,  dat  eis  bonorum  pos- 
sessionem unde  liberi,  perind^ 
ac  si  in  potestate  parentis  tempore 
mortis  fuissent ;  sivd  soli  sint, 
siv^  cum  suis  hacredibus  concur- 
rant.  Itaque,  duobus  liberis  ex- 
istentibus,  emancipato  uno,  et  eo, 
qui  tempore  mortis  in  potestate 
fiierit,  san^  quidem  is,  qui  in  po- 
testate fuit,  solus  jure  civili  hae- 
res  est,  et  solus  suus  heeres ;  sed, 
cum  emancipatus,  beneficio  prap- 
toris,  in  partem  admittitur,  even- 
it,  ut  suus  haercs  pro  parte  haeres 
fiat. 


§  9.  Emancipated  children  by 
the  civil  law  have  no  right  to  the 
inheritances  of  their  parents  :  for 
those  are  not  proper  heirs^  who 
have  ceased  to  be  under  the  pow- 
er of  their  parent  deceased,  be- 
fore his  death,  neither  are  they 
called  to  inherit  by  any  other 
right  according  to  the  law  of  the 
twelve  tables.  But  the  praetor, 
induced  by  natural  equity,  grants 
them  possession  of  goods,  by  the 
edict  beginning,  vnde  liberi,  as 
fully,  as  ]f  they  had  been  under 
power  at  the  death  of  their  pa- 
rent ;  and  this,  whether  they  be 
sole,  or  mixed  with  others,  who 
are  proper  heirs :  therefore, 
when  there  are  two  sons,  one 
emancipated,  and  the  other  un- 
der power  at  his  father's  death, 
the  latter,  by  the  civil  law,  is 
alone  the  heir,  and  alone  the 
proper  heir :  but,  when  the  eman- 
cipated son,  by  the  indulgence  of 
the  prsetor,  is  admitted  to  his 
share,  then  the  proper  heir  be- 
comes the  heir  only  of  his  own 
moiety. 


SI  EMANCIPATUS  SE  DEDERIT  IN  ADOPTIONEM. 

i  X.  At  hi,  qui  emancipati  k       }  10.  But  they,  who  after  eraan- 
parente  in  adoptionem  se  dede-    cipation  have  given  themselves 
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rant,  Don  admittuntur  ad  bona  in  adoption,  are  not  admitted,  as 
naturalis  patris  quasi  liberi,  si  children,  to  the  possession  of  the 
inod6,  cum  is  moreretur,  in  adop-  effects  of  their  natural  father,  if, 
tiv^  familia  fuerint :  nam  vivo  at  the  time  of  his  death,  they 
eo  emancipati  ab  adoptivo  patre  were  in  the  adoptive*  family, 
perind^  admittuntur  ad  bona  nat-  But,  if  in  the  life-time  of  their 
nralis  patris,  ac  si  emancipati  ab  natural  father,  they  were  eman- 
ipso  essent,  nee  unquam  in  adop-  cipated  by  their  adoptive  father, 
tivi  familia  fui^sent :  ei  conven-  they  are  then  admitted  (by  the 
ientdr,  quod  adopiivum  patrem  praetor)  to  take  the  goods  of  their 
pertinet,  extraneorum  loco  esse  natural  father,  as  if  they  had  been 
iucipiunt.  Post  mortem  verb  emancipated  by  him,  and  had 
naturalis  patres  emancipati  ab  never  entered  into  the  family  of 
adoptivo  patre,  et,  quantum  ad  the  adoptor :  consequently,  in  re- 
hunc  adoptivum  patrem  pertinet,  gard  to  their  adoptive  father,  they 
ceque  extraneorum  loco  fiunt,  et,  are  looked  upon  as  mere  strangers^, 
quantikm  ad  naturalis  patris  bona  But  those,  who  are  emancipated 
pertinet,  nihil5  magis  liberorum  by  their  adoptive  father,  after  the 
gradum  nanciscuntur.  Quod  death  of  their  natural  father,  are 
ide5  sic  placuit,  quia  iniquum  nevertheless  reputed  strangers  to 
erat,  esse  in  potestate  patris  adop-  their  adoptive  father ;  and,  in  re-' 
tivi,  ad  quos  bona  naturalis  patris  gard  to  the  inheritance  of  their 
pertineant,  utrum  ad  liberos  ejus,  natural  father,  they  are  not  at  all 
an  ad  agnatos.  the  more  entitled  to  reassume  the 

rank  of  children.  These  rules 
of  law  have  been  established,  in- 
asmuch as  it  was  unjust,  that  it 
should  be  in  the  power  of  an  * 
adoptor  to  determine  at  his  pleas- 
ure, to  whom  the  inheritance  of 
a  natural  futfier  should  appertain^ 
whether  to  his  children,  or  to  his 


agnates. 


COLLATIO  FILIORUM  NATLRALIUM  ET  ADOPTIVORUM. 


i  XI.  Minus  ergo  juris  habent 
adoptivi  filii,  quam  naturales : 
namque  naturales  emancipati, 
beneficio  prastoris  gradum  libero- 
rum retinent,  lic^t  jure  civili  per- 
dant.  Adoptivi  verb  emancipati 
et  jure  civili  perdunt  gradum  li- 
berorum, et  k  praetore  non  ad- 
mittuntur ;  et  rect^.  Natural ia 
enim  jure  civilis  ratio  perimere 
non  potest ;    nee,  quia  desinunt 


§  11.  Adopted  children  have 
therefore  fewer  rights  and  privi- 
leges, than  natural  children ; 
who,  even  after  emancipation, 
retain  the  rank  of  children  by 
the  indulgence  of  the  prsetor,  al- 
though they  lose  it  by  the  civil 
law  :  but  adopted  children,  when 
emancipated,  lose  the  rank  of 
children  by  the  civil  law,  and  are 
denied  admittance  i«to  the  rank 
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sui  haeredes  esse,  possunt  desinere  of  children  by  the  praetor ;  and 
filii  filiave,  nepotes  neptesve  esse,  properly  ;  for  civil  policy  cannot 
Adopiivi  verd  emancipati  extran-  destroy  natural  rights  ;  nor  can 
eorum  loco  incipiunt  esse  ;  quia  natural  children  ever  cease  to  be 
JUS  notnenque  filii  filia)ve,  quod  sons  and  daughters,  grandsons 
per  adoptionem  consecuti  sunt,  and  grand-daughters,  although 
alia  civili  ratione,  id  est,  emanci-  they  may  cease  to  be  proper  heirs : 
patione,  pcrdunt.  but  adopted  children,  when  eman- 

cipated, become  instantly  stran- 
gers ;  for  the  right  and  name  of 
son  or  daughter,  obtained  by  the 
civil  rightof  adoption,  may  be 
destroyed  by  the  civil  right  of 
emancipation. 


DE  BONORUM  POSSESSIONE  CONTRA  TABULAS. 

§  XII.  Eadera  hsBC  observan-  §  12.  The  same  rules  are  ob- 
tur  et  in  ea  bonorum  possessione,  served  as  to  that  possession  of 
quam  contra  tabulas  testamenti  goods,  which  the  prastor,  contra- 
parentis  liberis  prseteritis,  id  est,  ry  to  the  testament  of  the  parent, 
neque  haeredibus  instilutis,  ne-  grants  to  children,  not  mentioned 
que,  ut  oportet,  exhaeredatis,  prae-  therein  :  that  is,  who  are  neither 
tor  pollicetur.  Nameos  quidem,  instituted  heirs,  nor  properly  dis- 
qui  in  potestate,  mortis  tempore  inherited.  For  the  praetor  calls 
fuerint,  et  emancipatos,  vocat  those,  who  were  under  pOA'er  at 
praetor  ad  eandem  bonorum  pos-  tlie  death  of  their  parents,  and 
sessionem  ;  eos  verb,  qui  in  adop-  those  also,  who  are  emancipated, 
tiva  famili^  fuerint  per  hoc  lem-  to  the  same  possession  of  goods  ; 
pus,  quo  naturalis  parens  morere-  but  he  repels  those,  who  were  in 
tur,  repellit.  Item  adoptivos  li-  an  adoptive  family  at  the  decease 
beros,  emancipatos  ab  adoptivo  of  their  natural  parents.  And, 
patre,  siciit  nee  ab  intestato,  ita  as  the  praetor  admits  not  such 
long^  miniis  contra  tabulas  testa-  adopted  children,  as  have  been 
menti,  ad  bona  ejus  admittit ;  emancipated  by  their  adoptive 
quia  desinunt  in  numero  Irbero-  father,  to  succeed  him  ab  intes- 
rum  ejus  esse.  tato^  much   less  does   he  admit 

such  children  to  possess  the  goods 

of  their  adoptive  father  contrary 

to  his  testament ;    for,  by  eman- 

•  cipation,  they  cease  to  be  in  the 

number  of  his  children. 


UNDE  COGNATL 

}  XIII.  Admonendi  tamen  su-        §   13.   We  must  nevertheless 
tnus,  cos,  qui  in  aliena  familia    observe,  that,  although  those  who 
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»unt,quiv^  post  mortem  natiiralis  were  in  an  adoptive  family,  but 

parentis  ab  adoptivo  patre  eraan-  have  been  emancipated  by  their 

cipati  fuerint,   intestaio    parente  adoptive  father,  after  the  decease 

naturali   mortuo,  licet  ea   parte  of  their  natual   father,  dyin^  in- 

edicti,  qua  liberi  ad  bonoruni  pos-  testate,  are  not  admitted'  by  that 

sessionem  vocantur,  non  admit-  part  of  the  edict,  by  which  chil- 

tantur,  alia  tamen   parte  vocari,  dren  are  called  to  the  possession 

scilicet  qua  cognati  defuncti  vo-  of  floods,  yet  they  are  admitted 

cantur.     Ex  qua  ita  admitluntur,  by  another  part,  by  which   the 

si  neque  sui  heeredes   liberi,  ne-  cog-wa/es  of  the  deceased  are  call- 

que  emancipati    obstent,    neque  ed  to  the  possession  of  his  effects, 

agnalus'quidem  ullus  interveni-  But,  by  this   last-named  part  of 

at,    Antfe  enim  praetor  liberos  vo-  the  edict,  the  cognates  are  only 

cat,    tarn    suos     haBredes    quam  called  when  there  is  no  opposition 

emancipatos,    deinde     legitimos  from  proper  heirs,  emancipated 

hasredes,  tertio  proximos  cogna-  children,  or  agnates :    for  the 

tas.  praetor  first  calls  the  proper  heirs 

with  the  emancipated  children, 
then  the  agnates,  and  lastly  the 
nearest  cognates. 


EMANDATIO  JURIS  ANTIQUL    DE  ADOPTIVIS. 


§  XIV.  Sed  ea  omnia  anti- 
quitati  placuerunt :  aliquam  au- 
t^m  emendationem  k  nostra  con- 
stitutione  acceperunt,  quam  su- 
per iis  personis  exposuimus,  quse 
k  patribus  suis  naturalibus  in 
adoptionem  aliis  danlur :  inveni- 
mus  etenim  nonnullos  casus,  in 
quibus  filii  et  natural  ium  succes- 
sionem  propter  adoptionem  amit- 
tebant,  et  adoptione  facile  per 
emancipationem  soluta,  ad  neu- 
trius  patris  successionem  voca- 
bantur.  Hoc,  solito  more,  corri- 
gentes,  constitutionem  scripsi- 
mus,  per  quam  definimus,  quan- 
db  parens  naturalis  filium  suum 
adoptandum  alii  dederit,  integra 
omnia  jure  ita  servari,  atque  si  in 
patris  naturalis  potestate  perman- 
sisseti  nee  penittis  adoptio  fuisset 
subsecuta;  nisi  in  hoc  tantum- 
moAb  casu,  ut  possit  ab  intestate 


§  14.  Such  were  the  rules 
that  formerly  obtained  ;  but  they 
have  received  some  emendation 
from  our  constitution,  relating  to 
persons  given  in  adoption  by 
their  natural  parents:  for  we 
have  remarked  instances  of  sons, 
who  by  adoption  have  lost  their 
succession  to  their  natural  pa- 
rents, and  who,  by  the  ease  with 
which  adoption  is  dissolved  by 
emancipation,  have  also  lost  the 
right  of  succeeding  to  their  adop- 
tive parents.  We  therefore,  as 
usual,  correcting  what  is  amiss, 
have  enacted  that,  when  a  natur« 
al  father  hath  given  his  son  in 
adoption,  the  rights  of  the  son 
shall  be  preserved  entire,  as 
though  he  had  still  remained  un- 
der the  power  of  his  natural  fa- 
ther, and  there  had  been  no  adop- 
tion ;  except  only,  that  the  per* 
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ad  patris  adoptivi  venire  succes-  son  adopted  may  succeed  to  his 
sionem.  Testamento  autem  ab  adopter,  if  he  die  intestate.  But, 
eo  facto,  neque  jure  civili,  neqiie  if  the  adopter  make  a  will  and 
praetori,  ex  hssreditate  ejus  ali-  omit  to  name  his  adopted  son, 
quid  persequi  potest,  neque  con-  such  son  can  neither  by  the  civil 
tra  tabu  las  bonorum  ppssessione  nor  the  praBtorian  law  obtain 
agnit^,  neque  inoflSciosi  querela  any  part  of  the  inheritance, 
institute ;  cum  nee  necessitas  pa-  whether  he  demand  possession  of 
tri  adoptive  imponatur,  vel  haere-  the  effects,  contra  tdbulas^  (con- 
dem  eum  instituere,  vel  ex  haere-  trary  to  the  letter  of  the  lesta- 
dem  facere,  utpote  nullo  vinculo  ment,)  or  alledge  that  the  testa- 
naturali  copulatum;  neque  si  ex  ment  is  inofficious :  for  an  adop- 
Sabiniano  senatus-consulto  ex  tor  is  under  no  obligation  to  in- 
tribus  maribus  fuerit  adoptatus  :  slitute,  or  disinherit  his  adopted 
nam,  et  in  ejusmodi  casu,  neque  son,  there  being  no  natural  tie 
quarta  ei  servatur,  neque  ulla  ac-  between  them.  Nor  can  the 
tio  ad  ejus  persecutionem  ei  com-  adopted  person,  claim  under  the 
petit.  Nostra  autem  constitutione  Sabinian  senatus-consnltum^  by 
exceptus  est  is,  quern  parens  nat-  being  one  of  three  sons :  for  in 
uralis  adoptandum  susceperit.  this  case  he  can  neither  obtain 
Utroque  enim  jure,  tam  naturali  the  fourth  part  of  his  adoptive 
quam  legitimo,  in  banc  personam  father's  effects,  nor  be  entitled  to 
concurrente,  pristina  jura  tali  any  action  upon  that  account, 
adoptioni  servamus  ;  quemadmo-  But  persons  adopted  by  their  nat- 
dtim  si  pater-familias  sese  dederit  ural  parents,  (i.  e,  by  a  grand- 
arrogandum :  quae  specialit^r  et  father  or  great-grand-father  &c.) 
singulatim  ex  prsfatfie  constitu-  are  excepted  in  our  constitution : 
tionis  tenore  possunt  colligi.  for,  as  such  persons  are  united 

together  by  the  concurrence  both 
of  natural  and  civil  rights,   we 
•  have  thought  proper  to  retain  the 

old  law  in  relation  to  those  adop- 
tions; in  the  same  manner,  as 
when  the  father  of  a  iamily  hath 
given  himself  in  arrogation. 
But  all  this,  may  be.  collected 
from  the  tenor  of  the  above-men- 
tioned constitution. 


DE  DESCENTJBUS  EX  FCEMINIS. 


/ 


§  XV.  Item  vetustas,  ex  mas-  5  16,  The  ancient  law,  pre- 
culis  progenitos  plus  diligens,  so-  ferring  descendants  from  males, 
Ids  nepotes  vel  neptes,  qui  quaeve  called  only  grand-children  so  de- 
ex  virili  sexu  descendunt,  ad  suo-  scended,  to  the  succession  as 
rum  vocabat  successionem,  et  proper  heirs,  by  right  of  agna- 
jure  agaatorum  eos  anteponebat ;  tion ;     reputing    grand-children 
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nepotes  autera,  qui  ex  filiabiis 
nati  sunt,  et  pronepotes,  qui  ex 
neptibus,  cognatorum  loco  con- 
numerans,  post  aguiitornm  line- 
am  eos  vocabat,  tarn  in  avi  vel 
proavi   materni,  quam   in   aviaj 
vel   proaviae,  siv^  paternae  sive 
maternse,    snccessionem.      Divi 
antfem  principes  non  passi  sunt 
Calem  contra  natnram   injuriain 
sind  competent!  emendatione  re- 
li  nquere :  sed  cum  nepotiset  pro- 
nepotis    nomen     commune    sit 
utrisque,   tarn  qui  ex  masculis, 
quam     qui     ex     foeminis     de- 
scendant, ided  eundem  gradum 
'  ei  ordinem  successionis  tiis  dona- 
verunt.     Sed,  ut  amplius  aliquid 
sit  eis,  qui  non  solum   naturae, 
sed  etiam  ceteris  juris,  suffragiis 
muuiuntur,      portionem     nepo- 
tum   vel  neptum,  vel   deinceps, 
(de  quibus  supra  diximus)  paul6 
minuendam  esse  existimaverunt ; 
ut  minus  ^rti^  parte  acciperent, 
quam  marer  eorum,  vel  avi  a,  fu- 
erat  acceplura,  vel   pater  eorum 
vel  avus,    pater n  us  aiv^  mater- 
nus,  quando  foeiTiina  mortua  sit, 
cujns  de  hasreditate   ngitur;  iis- 
que,   licet  soli   sint,  adeuntibus, 
agnatos  miiiime  vocahant.     Et, 
quemadmodum  lex  duodecim  ta- 
bularum,   filio   mortuo,  nepotrs, 
vel  neptes,  pron«*poles  vel   pro- 
neptes,    in   locumpatris    sui   ad 
successionem  avi  suivocat ;    ita 
et  principalis  dispositio   in     lo- 
cum matris  suae  vel    aviae   eos, 
cum  jam  designata  partis  tertise 
diminutione,  vocat.      Sed    nos, 
cum  adliuc  dubitatio  maneret  in- 
ter agnatos  et   memoratos  nepo- 
tes, quartam   partem   substantias 
defuncti   ao;nntis  sibi  vindicanti- 

26 


born  of  daughters,  and  great- 
grand-children  born  of  grand- 
daughters, to  be  cognates,  and 
prohibiting  them  from  succeed- 
ing to  their  grand-father  and 
great-grand-father,  maternal  or 
paternal,  until  after  the  line  of 
agnati  was  exhausted.  But  the 
enjperors  Valentinian,  Theo- 
dosins  and  ArcadinSy  would  not 
continue  such  a  violence  against 
nature ;  and,  inasnmch  as  the 
name  of  grand-child  and  great- 
grand  child,  is  common,  as  well 
to  descendants  by  females  as  by 
males,  they  granted  an  equal 
right  of  succession  in  either  case. 
But,  to  the  end, that  those  persons 
who  have  been  favored  by  na- 
ture, as  well  as  by  the  suffrage 
of  antiquity,  might  enjoy  some 
peculiar  privileges,  they  thought 
it  right,  thafthe  portions  of  grand- 
children, great  grand-children, 
and  other  lineal  descendants  of  a 
female,  should  be  somewhat  di- 
minishcd,and  therefore  they  have 
not  permitted  such  persons  to  re- 
ceive so  much  by  a  third  part, 
as  their  mother  or  grand-mother 
would  have  received  ;  or  their 
(iithcr  or  grand-father,  paternal 
or  maternal,  at  the  decease  of  a 
female  ;  for  we  now  treat  of  in- 
heritancesjderived  from  a  female; 
and,  although  there  were  only 
grand  children  by  a  female  to 
take  an  inheritance,  yet  the  em- 
perors  did  not  call  the  agnates 
to  the  succession.  And  as,  upon 
the  decease  of  a  son,  the  law  of 
the  twelve  tables  calls  the  grand- 
children, and  grqpt-grand-chil- 
dren,  male  and  female,  to  repre- 
sent their  father  as  to  the  succes- 
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bus  ex  cujnsdam  constitutionis  sion  of  their  grand-fatli^r,  so  the 
auctoritate,  memoratam  quidem  imperial  ordinance  calls  thera  to 
constitutionem  k  nostro  codice  succession  in  the  place  of  their 
segregavimu^,  neque  inseri  earn  mother  or  ^rand  mother,  with 
ex  Theodosiuno  codice  in  eo  the  before-regulated  diminution 
concessimus.  Nostra  autem  con-  of  a  third  part  of  their  share, 
stitutione  promulgate,  toti  juri  But,  as  there  still  remained  mat- 
ejus  derogatum  est :  etsanximus,  ter  of  dispute  lietween  the  agnati 
talibus  nepolib^  exfilie,vel  pro-  and  the  above  named  grand- 
nepotibns  ex  nepte,  vel  deinc^ps  children,  the  agnati  claiming 
superstitibus,  agnatosnuUampar-  the  fourth  part  of  the  estate  of 
tem  mortui  successionis  sibi  vin-  the  deceased  by  virtue  of  a  cer- 
dicare ;  ne  hi,  qui  ex  transversa  tain  constitution,  we  have  there- 
]\nek  veniunt,  potiores  his  habe*  fore  not  permitted  it  to  be  insert- 
antur,  qui  recto  jure  descendunt.  ed  into  our  code  from  that  of 
Quam  constitutionem  nostram  Theodosius.  And  further,  we 
obtinere  secundiiim  sui  vi^orem  have  altered  the  old  law  by  en- 
et  tempera  et  nunc  sancimus :  acting  that  agnates  shall  not  be 
ita  tamen  ut,  quemadmodum  in-  entitled  to  any  part  of  the  goods 
ter  filios  et  nepotes  ex  filio  anti-  of  the  deceased,  while  grand- 
quitas  statuit,  non  in  capita,  sed  children  born  of  a  daughter,  or 
in  stirpes,  dividi  hsereditatem,  si-  great-grand-children  born  of  a 
milit^r  nos,  inter  filios  et  nepotes  grand-daughter,  or  any  other  de- 
ex  fili&,  distributionem  fieri  jube-  scendants  from  a  female  in  the 
amus,  vel  inter  omnes  nepotes  et  right  line,  are  living;  lest  those, 
neptes,  et  inter  pronepotes  vel  who  proceed  from  the  transverse 
proneptes,  et  alias  deinceps,  per-  line,  should  be  preferred  to  lineal 
sonas;  ut  utraque  progenies  ma-  descendants.  And  we  now  de- 
tris  vel  patris,  aviao  vel  avi,  por-  cree,  that  this  our  ordinance  shall 
tionemsineuU&diminutione  con-  obtain  according^  to  its  full  tenor, 
sequatur:  ut,  si  fort^  unus  vel  But  as  the  old  law  ordered  that 
duo  ex  un&  parte,  ex  altera  tres  every  inheritance  should  be  di- 
aut  quatuor,  extent  unus  aut  duo  video  in  stirpes^  and  not  in  capi- 
dimidiam^  alteri  tres  aut  quatuor  ta^  between  the  son  of  the  de- 
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alteram  dimidiam,  h«reditatis  ha-    ceased  and  his  grand-sons  by  a 
beant.   «  son,  so  we  also  ordain,  that  simi* 

lar  distribution  shall  be  made  be- 
tween sons  and  grand-sons  by  a 
daughter,  and  between  grand- 
sons and  grand-daaghters,  great- 
grandsons  and  great-grand- 
daughters,nnd  all  other  descend- 
ants in  a  right  line  ;  so  that  the 
issue,  either  of  a  mother  or  a  fa- 
ther, or  of  a  grand-mother  or  a 
grand -father,  may  obtain  their 
portions  without  any  diminution; 
and,  if  on  the  one  part  there 
should  be  one  or  two  claimants, 
and  on  the  other  part  three  or 
four,  that  the  greater  number 
shall  be  entitled  to  one  half,  and 
the  less  number  to  the  other  half 
of  the  inheritance. 


TITULUS  SECUNDUS. 


DK  LEGITIMA  AGNATORUM  SUCCESSIONE. 


D.  xxxviii.  T.  16.    C.     vi.  T.  58. 


SECUNDUS  ORDO  IliEREDUM  LEGITIMORUM. 

SI  nemo  suus  haeres,  vel    eo-  When  there  is  no  proper  heir 

rum,   quos   inter  suos    hasredes  nor  any  person,  whom  the  prm* 

prastor  vel  constitutiones  vocant,  tor  or  the  constitutions    would 

existat,  qui  successionem  quoquo  call  to  inherit  with  proper  heirs, 

modo  amplectatur,  tunc  ex  lege  then   the  inheritance,  by   a  law 

duodecim'tabularum  ad  agnatum  of  the  twelve  tables,  appertains 

proximum  pertinet  hsereditas.  to  the  nearest  agnate. 

DE  AGNATIS  NATURALIBUS. 

{  1.  Sunt   aut^m    agnati  (ut  §  1.  Agnates,  as  we  have  ob> 

primo  quoque  libro  tradidimus)  served  in  the  first  book,  are  those, 

cognati  per  virilis  sexCis  personas  who  are  related  or  cognated*  by 

cognatione  conjuncti,  quasi  a  pa-  males,  {quasi  a  patre  cognati  :) 

tre  connati.     Itaque  ex  eodem  and  therefore  brothers,  who  are 
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patre  nati  fralres,agnati  sibi  sunt;  the  sons  of  the  same  father,  are 
qui  et  consanguine!  voeantur  :  agnates  in  regard  to  eaq|p  others 
nee  requiritur,  an  etiam  eandem  they  are  also  consanguinei^  of 
matrein  habuerint.  Item  pat-  the  same  blood  ;  but  it  is  not  re- 
runs fratris  filio, et  invicfem  isilli,  quired  that  they  should  have  the 
agnatus  est.  Eodem  nuniero  same  mother.  An  uncle  is  also 
sunt  fratres  patrueles,  id  est,  qui  agnate  to  his  brother's  son,  and 
e(x  duobus  fratribus  procreati  vice  versa  the  brother's  son  to 
sunt,  qui  etiam  consobrini  vocan-  his  paternal  uncle:  and  brothers 
tur.  Qua  ratione  etiam  ad  plii-  patruely  that  is,  the  children  of 
res  gradus  agnationis  pervenire  brothers,  who  are  also  called  con- 
poterimus.  li  etiam,  qui  post  5o6rtni,cousins  are  likewise  reck- 
morleni  patris  nascuntur,  jura  oned  agnates.  Thus  we  may 
consanguinitatis  nanciscunlur.  etiumeraie  many  degrees  of  agna- 
Non  tamen  omnibus  simul  agna-  tion  ;  and  even  those,  who  are 
tis  dat  lex  hasredilatera :  sed  iis,  born,  after  the  decease  of  their 
qui  tunc  proximiore  gradu  sunt,  parents,  obtain  the  rights  of  con- 
cumcertumesseco&perit,  aliquem  "sanguinity :  the  law  nevertheless 
intestatum  decessisse.  does  not  grant  the  right  of  inher- 

itance to  all  the  agnaiij  but  to 
those  only,  who  are  in  the  near- 
est degree,  when  it  becomes  cer- 
tain, that  the  deceased  hath  die^ 
intestate. 


DE  ADOPTIVIS. 

§  II.  Per  adoptionem  quoque  §  2.     The    right  of  agnation 

agnationis  jus  consistit ;    veluti  arises  also    through    adoption; 

inter  filios  naturales  et  eos,  quos  thus  the  natural  and  adopted  sons 

pater  eorum  adoptavit ;    nee  du-  of  the  same  father  are  agnates  ; 

bium  est,  quin  ii  impropri^  con-  but  such    persons  are    without 

sanguinei  appellentur.     It^m,  si  doubt  improperly  called  consan- 

quis  ex  cseteris  agnatis  tuis,  ve-  guifiei.     Also,  if  a  brother,  a  pa- 

luti  frater  aut  patruus,  aut  deni-  ternal  uncle,  or  any  other  of  your 

que  is,  qui  longiore  gradu  est,  more    remote    agnates,    should 

adoptaverit  aliquem,  agnatus  in-  adopt,  then  the  person  so  adopted, 

ter  tuos  esse  non  dubitatur.  is  undoubtedly  to  be  .reckoned 

among  your  agnati. 


DE  MASCUUS  ET  FCEMINIS. 

}  III.  CfBteriim  inter  roascubs  §  3.  Succession  among  males 

quidem  agnationis  ju  re  hasreditas,  even  in  the  most  distant  decree 

etiamsi  longissimo  gradu  sint,  ul-  proceeds  according  to  the  right 

tro  citroque  capitur.     Cluod  ad  of  agnation.     But  it  hath  b^n 
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fceminas  verb  attinet,  ita  place-  thonirht  right  that  females  should 

bat,iU  ipsaBConsanguinitatis  jure,  only  inherit  by  consanguinity,  if 

tanum  capiant  hajredilateni,    si  sisters  ;    and  not  in   a  more  re- 

sorores  sint ;    ulteriiis  non  copi-  mote    decree ;      thon^h     male9 

ant.      Masculi  anteni  ad  narnm  init^iit  ho  admitted  in  the  most 

hsereditates,   (etiamsi  longissinio  distant  degree  to  inherit  females; 

gradii  sint,)  admittantur.      Qua  thus  in  case  of  death,  the  inheri- 

de  causa  fratris  tui,' ant   pairni  tance  of  your  brother's  dau^^hter, 

tui  fiiijB,  vel  araitae  luae,  l)aBredi-  or  of  tfie  daughter  of  your  pater- 

tas  ad  te  pertinebat :  tua  vero  ad  nal  uncle  or  aunt,  would  apper- 

illas  non  pertinebat.     Quod  ided  tain  to  you  ;    but  your  inherit- 

ita  constitutum  erat,  quia  com-  ance  would  not  appertain  to  them« 

modius  videbatur,  ita  jura  consti-  And  this  was  so  constituted,  be* 

tui,  ut  pleriimque  haBteditates  ad  cause  it  seemed  expedient  for  the 

masculosconiluerent.     Sed,  quia  benefit  of  society,  that  inheritan* 

sand  iniquum  erat,  in  universum  ces  should  for  the  most  part  fall 

eas  quasi  extraneas  repeili,  prss-  into   tlie    possession    of    males^ 

tor  eas  ad  bonorum  possessionem  But,   as  it  was  unjust,  that  fe^ 

admittit  ek  parte,  qua  proximita-  males  siiould   be     thus    almost 

tis  nomine  bonorum  possessionem  wholly  excluded    as  strangers, 

pollicetur  :    ex  qua  parte  ita  sci-  the  prastor  admitted  them  to  the 

licdt  admittuntur,  si  neque  agna<  possession  of  goods  in  that  part 

tus  alius,  neque  proximiorcoijna-  of  his  edict,  in  which  he  gives 

tus,  interveniat.     Ethaecquidem  the  possession  of  goods  on  ac- 

lex  duodecim  tabularum   nullo  count  of  proximity  :  yet  they  are 

modo  introduxit ;    sed,  simplici-  only  admitted   upon    condition, 

tatem  legibus  amicam  amplexa,  that  there  is  no  ag?tate,  or  near- 

simili  modo  omnes  asfnatos,  sive  er  cognate.     But  the  law  of  the 

masculos  siv6   foeninas,    cujus  twelve  tables  did    not  introduce 

cunque  gradus,  ad  similiiudincm  thcsedispositions;  for  that  law,ac- 

suorura,  invicem  ad  succession-  cording  lo  the  plainness  andsim- 

em  vocabat.      Media  auteiu  ju-  plicity,  which  are  agreeable  to  all 

rispnidentia,  quae  erat  quidein  le-  huvs,  called  (he  a^rwa/e^  of  either 

ge  duodecim  tabularum  junior,  sex,  or  any  degree,  to  succession, 

imperiali  autem  disposiiione  au-  in  the  same  manner  as  it  admit- 

tern  anterior,  subtilitate  quadam  ted  proper  heirs       But  the  mid- 

excogitata,  praefatamdifferentiam  die  law,  which  was  posterior  to 

inducebat,  et  pemtus  eas  a  sue-  the  law  of  the  twelve  tables,  and 

cessione  agnatorum     repellebat,  prior   to   the   imperial   constitu- 

omni  alia  successione  incognita  tions,  subtilly  introduced  the  be- 

donec  prsetores  paulatim  asperi-  fore-mentioned    distinction,    and 

tatem   juris  civilis    corrigentes,  entirely   repelled  females    from 

siv^,  quod  deerat,  implentes  hu-  the  succession  of  agnates,   no 


206  LIB.  III.    TIT.  II. 

mano  proposilo  alium  ordinem  other  method  of  succession   be- 

suis  edictis  addideruiit ;    et  cog-  iiig  known,   until  the   pr^tors, 

nationis  linea,  proximitatis  norn-  correcting  by  degrees  the  asperity 

ine  inlroducta,  per  bonorum  pos-  of  the  civil   law,  or  supplying 

Sessionem  eas  adjuvabant,  et  pol-  what    was    deficient,    added  in 

jicebantur  his   bonorura  posses-  their  edicts  a  new  order  of  suc- 

sionem,  quae  unde  cognati  ap-  cession,  being  induced  to  it  by 

pellatur.      Nos  ver5,  legem  duo-  a  motive  of'**hunmnily;  and,  by 

decini  tabularum  sequentes,    ct  introducing  the  line  of  cognation 

ejus  vestigia  hac  in  parte  conser-  on  account  of    proximity,   they 

vantes,  laudannis  quidem  praeto-  thus  assisted    the  females,    and 

res  suae  humanitatis,  non  tam^n  gave     them  the    possession   of 

eos  in  plenum  huic  causae  mede-  goods,  which  is  called  unde  cog- 

ri   invenimus.       Q,uard  etenim,  nati.     But  we,  although  strictly 

uno  eodemque    gradu    naturali  adhering  to  the  law  of  the  twelve 

concurrente,  et  agnationis  titu-  tables  in  regard  to  females,  must 

lis  tam  in  masculis  quam  in  foe-  yet  commend   the   humanity  of 

minis  sequa    lance    constitutis,  praetors,  though  they  have  not 

masculis  quidem  debatur  ad  sue-  afforded  a  full  remedy   in  the 

cessionem  venire  omnium  a^na-  present  case.       But,    since  the 

torum,  ex  agnatis  autem  mulieri-  same  natural  degree  of  relationi 

bus  nulli  penittis,  nisi  soli  sorori,  and   the  same  title  of  agnation 

ad  agnatorum  saccessionem  pa-  appertains  as  well  to  females  as 

tebat  aditus  ?     Ide5  nos,  in  pie-  to  males,  what  reason  can  be  as- 

num  omnia  reducentes,  et  ad  jus  signed,  that  males  should  be  per- 

duodecim  tabularum  eandem  dis-  mitted  to  succeed  all   their  ag^ 

positionem    exsequantes,    nostra  nati^  and  that  no  means  of  sue* 

constitutione    sancimus,    omnes  cession  should   be  open   to  any 

Jegitimas    personas,   id   est,   per  female  agnate^  except  a  sister  ? 

virilem  sexum  descendentes  (siv^  We  therefore,  reducing  all  things 

masculini  generis  sivd  foeminini  to  an   equality,  and  making  our 

sint)  simili  modo  ad  jura  succes-  disposition   conformable    to  the 

sionis   legitimee,  ah  intestato  vo-  laws  of  the  twelve  t&bles,  have 

cari,  secundum  sui  grahus  prse-  by  our    constitution     ordained, 

rogativam ;  nee  ideo    excluden-  that  all   legitimate   persons,  that 

das,  quia  consanguinitatis  jura,  is,     descendants    from      males, 

sicut  germanae,  nou  habent.  whether  male  or   female,  shall 

be  equally  called  to  the  rights  of 
succession  ab  intestato  accord- 
ing to  the  prerogative  of  their  de- 
gree, and  be  by  no  means  exclu- 

^  ded  although  they   possess  not 

the  rights  of  consanguinity  in 
so  near  a  degree  as  sisters. 
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DE  FILUS  SORORUM. 

i  IV.  Hoc  etiam  addendum  }  4.  We  have  also  thought  fit 
nostras  constitution!  existimavi-  to  add  to  our  constitution,  so  that 
mus,  ut  transferatur  unus  tan-  one  degree  only  is  transferred 
tuminodo  gradus  k  cognationis  from  the  line  of  cognation  to  the 
in  legitimam  successionem  ;  ut  line  of  legitimate  succession,  i.  e. 
non  solum  fralris  filius  et  filia  of  agnation:  and  not  only  the 
(secundOm  quodjam  definivimus)  son  and  daughter  of  a  brother 
ad  successionem  patrui  sui  vo-  (according  to  our  former  defini- 
centur,  sed  etiam  germana)  con-  tion  of  agnates)  shall  be  called  to 
sanguineae  vel  sororis  uterinsQ  the  succession  of  their  paternal  un- 
filius  et  filia  soli,  et  non  deinc^ps  cle,  but  the  son  or  daughter  of  a 
personas,  una  cum  his  ad  jura  sister,  who  is  either  by  the  same 
avunculi  sui  perveniant  :  et,  father  or  by  the  same  mother, 
^  mortuo  eo,  qui  patruus  quidem  may  also  be  admitted  with  ag- 
est  sui  fratris  filiis,  avunculus  nates  to  the  succession  of  their 
autera  sororis  suae  soboli,  simili  maternal  uncle*;  but  no  one  of 
roodo  ab  utroque  latere  succed-  the  descendants  of  the  son  or 
ant,  tanqutim  si  omnes  ex  mascu-  daughter  of  a  sister  is  by  any 
lis  descendentes  legitimo  jure  means  to  be  admitted.  And, 
/Veniant;  scilicM  ubi  ifrater  et  so-  when  a  person  dies,  who  at  his 
ror  superstites  non  sunt ;  (his  et-  decease  was  both  a  paternal  and 
euim  personis  preecedentibus  et  maternal  uncle,  that  is,  who  had 
successionem  admittentibus,  cee-  nephews  or  nieces  living  both 
teri  gradus  remanent  penitus  se-  by  a  brother  and  by  a  sister,  then 
moti  ;)videlic^t  hasreditate  non  such  children  succeed  in  the 
in  stirpes,  sed  in  capita,  dividen*  same  manner,  as  if  they  were  all 
dft.  descendants  from  males,   when 

the  deceased  leaves  no  brother  or 
sister :  and  they  take  the  inherit* 
ance  not  per  stirpes,  or  accord- 
ing to  their  respective  stocks, 
but  per  capita,  i.  e.  by  poll :  but, 
if  there  be  brothers  or  sisters,  and 
they  accept  the  succession,  all 
others  of  a  more  remote  degree 
are  excluded. 


DE  PROXIMIS  VEL  REMOTIS. 

§  V.  Si  plures  sint  gradus  ag-  §  5.  When  there  are  many  de- 

natorum,   apertfe  lex    duodecim  grees  of  agnates,  the  law  of  the 

tabularumproximum  vocat :  ita-  twelve  tables  calls  for  the  near- 

que,  si  (verbi  gratia)  sinfdefimcti  est;  if,  for  example,  there  is  a 

frater,  et  alterius    fratris   filius,  brother  of  the    deceased,  and  a 

aut  patruus,  frater  potior  habetur.  son  of  another  brother,  or  a  pa- 
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Et,quatnvissingulari  numerousa,  ternal  uncle,  the  brother  is  pre- 
lex  duodecim  tabularum  proxi-  ferred.  But,  although  the  law 
mum  vocet,  tamen  diibiuin  nou  of  the  twelve  tables  calls  the 
est,  quin,  si  plures  sint  ejusdetn  nearest  agnate  in  the  singular 
gradus,  ornnes  adiniltaiilur.  number,  yet  doubtless,  if  there  be 
Nam  et  propria  proximns  ex  many,  in  the  same  degree,  they 
pluribus  gradibus  intclligitur  ;  et  ought  all  to  be  admitted.  And, 
tamen  non  dubium  est,  quin,  li-  althongh  properly  by  the  nearest 
c^t  unussit  gradus  agnatorum,  degree  nmst  be  understood  the 
pertineat  adeos  haereditas.  ueare^st  of  many,  yet,  if  there  be 

but  one  degree  o^ agnates  the  in- 
heritance must  undoubtedly  ap- 
pertain to  those,  who  are  in  that 
degree.  . 


QUO  TEMPORE  PROXIMITAS  SPECTATUR. 

§  VI.   Proximusautem,  si  qui-        §  6.  When  a  man  dies  without 
dem  nul!o  testamento   lacto  quis-    a  will,   that  person   is  esteemed 


quam  decessent,  per  hoc  tempus 
requiritur,  quo  mortuus  est  is, 
cujus  de  hflereditate  quaeritur; 
qnod  si  facto  testamento  quis- 
quam  decesserit,  per  hoc  tempus 
requiritur,  quo  certura  esse  coepc- 
rit,  nullnm  ex  testamento  haere- 


his  nearest  of  kin  who  was  so  at 
the  time  of  the  decease.  But, 
when  the  deceased  hatli  actually 
made  a  testament,  then  that 
person  is  esteemed  his  nearest  of 
kin,  who  was  so  when  it  became 
certain,  that   there  was  no  testa- 


dem  extiiurum ;  tunc  enim  pro-  mentary  heir  :  for,  until  then,  a 

prife  quisque  intestatus  decessisse  man  who  hath  made  a  testament, 

intelligitur  :  quod    quidem    ali-  cannot  be  said  to  have  died  intes- 

quand6  longo  tempore  declara-  tate  :  and  this   sometimes    may 


tur ;  in  quo  spatio  temporis  sapp^ 
accidit,  ut,  proximiore  mortuo, 
proximus  esse  incipiat,  qui  mor- 
iente  testatore  non  erat  proximus. 


not  appear  for  a  long  time  ;  dur- 
ing which  the  proximate  kins- 
man dying,  some  one  becomes 
the  nearest  of  kin,  who  was  not 
so  at  the  death  of  the  testator. 


DE   SUCCESSORIO  EDICTO. 


5  VII.  Placebat  autem,  in  eo 
genere  percipiendarum  haeredit- 
tatum  successionem  non  esse ;  id 
est,  ut  quamvis  proximus,  qui  se- 
candQm  ea,  quae  diximus,  voca- 
tur  ad  haereditatem,  aut  spreverit 
h»reditatem,aut  antequam  adeat, 
decesserit,  nihilb  magis  legitimo 


§  7.  But  it  is  settled,  t^^t  there 
is  no  succession  among  agnates; 
so  that,  if  the  nearest  agnate  be 
called  to  an  inheritance,  and 
hath  either  refused  the  heirship, 
or  been  prevented  by  death  from 
entering  upon  it,  his  own  legiti- 
mate heir  would  not  be  admitted 
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jure  sequentes  adcnittantur.  Quod 
iterum  prsetores,  imperfecto'  jure 
corrigentes,  non  in  totum  sin^ 
admiuiculo  relinquebant,  sed  ex 
cognatarum  ordine  eos  vocabant, 
,ulpote  agnationis  jure  eis  recluso. 
Sed  nos,  nihil  perfectissimo  juri 
deesse  cupientes,  nostra  conslitu- 
done,  quani  de  jure  patronatQs 
humanitate  suggerente  protuli- 
mus,  sancimus,  successionem  in 
agnatorum  haereditatibus  non  es- 
se els  denegandam ;  cum  satis 
absurdum  erat,  quod  cognatis  k 
prsetore  apertum  est,  hoc  agnatis 
esse  reclusum ;  maxima  cum  in 
onere  quidem  tutelarum  et  pri- 
mo  gradu  deficiente  sequenssuc- 
cedit ;  et,  quod  in  opere  obtine- 
hat,  non  erat  in  liicro  permissum. 


to  succeed  him.  But  this  the 
prffitors  have  in  some  measure 
corrected,  and  have  not  left  the 
agnates  of  a  deceased  person 
wholly  without  assistance,  but 
have  ordered  that  they  should  be 
called  to  the  inheritance  as  cog- 
nateSj  because  they  were  debar- 
red from  the  rights  of  agimtion. 
But  we,  earnestly  desirous  to 
render  our  law  as  perfect  and 
complete  as  possible,  have  or- 
dained by  our  constitution, 
which,  induced  by  humanity,  we 
publish  concerning  the  right 
of  patronage,  "  that  legitimate 
succession  should  not  be  de- 
nied to  agnates  in  the  in- 
heritances of  agnates :"  for  it 
was  sufficiently  absurd,  that  a 
right,  which  by  means  of  the 
praetor  was  open  to  cognates^ 
should  be  shut  up  and  deflied  to 
agnates  :  but  it  was  more  abun- 
dantly absurd,  that,  in  tutelages, 
the  second  -degree  of  agnates 
should  succeed  upon  failure  of 
the  first ;  and  that  the  same  law, 
which  obtained  in  that,  which 
was  onerous,  should  not  also  ob- 
tain in  that,  which  was  lucrative. 


DE  LEGITIMA  PARENTUM  SUCCESSIONE. 


i  VIII.  Ad  legitimam  succes- 
sionem nihilominus  vocatur  eti- 
am  parens,  qui  contracta  fiducia 
filium,  vel  filiam,  nepotem  vel 
neptem,  ac  deinceps,  emancipat. 
duod  ex  nostra  constitutione  om- 
nin5  inducitur,  ut  emancipationes 
liberorum  semper  videantur,  qua- 
si contracts  fiducia,  fieri ;   cum 

27 


§  8.  A  parent,  who  hath  eman- 
cipated a  son,  a  daughter,  a 
grandson  a  grand-daughter,  or 
other  lineal  descendant  under  a 
fiduciary  contract,  is  admitted  to 
their  legitimate  succession.  But 
it  is  now  effected  by  our  consti- 
tution, that  every  emancipation 
shall  for  the  future  be  regarded, 
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apiid  veteres  non  alitor  hoc  ob-  as  if  it  had  been  made  under  such 
tinebat,  nisi  specialit^r  contracta  a  contract ;  although  sunong  the 
fiducia  parens  manumisisset.  ancients  the  parent  was  never 

called  to  the  legitimate  succession 
of  his  children  j  unless  he  had  ac- 
tually emancipated  them  under  a 
fiduciary  contract. 


TITULUS   TERTIUS. 


DE  SENATUSCONSULTO  TERTYLLIANO. 


D.  xxxviii.  T.  17.     0.  vi.  T.  66. 


DE  LEGE  DUODECIM  TABULARUM  ET  JURE  PRJSTORIO. 

LEX  duodecim  tabularum  ita  Sucli  was  the  rigor  of  the  law 

stricto  jure  utebatur,  et  praBpone-  of  the  twelve  tables,  that  it  pre- 

bat  masculorum  progenium ;  et  ferred  the  issue  by  males,  and  ex- 

eos,  qui  per  fceminini  sexds  ne-  eluded  those  who  were  related  by 

cessitudinemsibi  junguntur,  ad^o  the  female  line,  so  that  the  right 

expellebat,  ut  ne  quidem  inter  of  succesion  was  notpermiUed  to 

matrem  et  filium  filiamve  ultro  take  place  reciprocally  between  a 

citroque  heereditatis  capiendse  jus  mother  and  her  son,  or  a  mother 

daret ;    nisi  quod   prastores    ex  and  her  daughter.    But  the  prae- 

proximate  cognatorum  eas  per-  tors,  on  account  of  the  proximity 

sonas  ad  successionem  bonorum,  of   cognation,    admitted    those, 

possessionem  unde  cognati  ac-  who  were  related  by  the  female 

commodate,  vocabant.  line,  to  the  succession,    giving 

them    the  possession  of  goods, 
called  unde  cognati. 

DE  CONSTTTUTIONE  DIVI  CLAUDU. 

i   I.   Sed  hse  juris  angustias  §  1.  But  these  narrow  limits 

postea  emendatsB  sunt;   et  pri-  of  the  law  were  afterwards  en- 

mus  quidem  Divus  Claudius  ma-  larged  by  the  emperor  Claudius^ 

tri,  ad  solatium  liberorum  amis-  who  first  gave  the  legal  inheri- 

sorum,  legitimam  eorum  detulit  *tance  of  deceased    children   to 

hsreditatem.  their  mothers,  in    assuasion   of 

their  grief  for  so  great  a  loss. 
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§  II.  Postea  antem  senatus-  §  2.  Afterwards  by  the  Tertil- 
C5onsiillo  Terlylliano,  qnod  Divi  Han  senatusconsultum^ made  in 
Adrian!  temporibiis  factum  est,  the  reitrn  of  the  emperor  Adrian^ 
plenissime  de  tristi  supcessione  the  fullest  care  was  taken,  that 
matri,  non  etiam  avise,  defende-  the  succession  of  children  should 
rerida  cautum  est ;  ut  mater  in-  pass  to  their  mother,  though  not 
genua  triura  liberorum  jus  ha-  to  their  grandmother :  so  that  a 
bens,  libertina  quatu5r,  ad  bona  mother,  bora  of  free  parents,  and 
fihorum  filiarumve  admiltatur  in-  having  the  right  of  three  children, 
testato  mortuorum,  lic^t  in  petes-  — also  a  freed-woman,  having  the 
tate  parentis  sit ;  ut  scilicet,  cum  right  of  four  children,  may  be 
alieno  juri  subjocta  est,  jussu  ejus  admitted,  although,  under  power 
adeat  haereditatem,  cu;us  juri  of  a  parent,  to  the  goods  of  their 
subjecta  est.  intestate  children.    But,  a  moth- 

er under  power  cannot  enter  up- 
on the  inheritance  of  her  chil- 
dren, but  at  the  command  of 
him,  to.  whom  she  is  subject^ 


QUI  PRiEFERUNTUR  MATRI,  VEL  CUM  EA  ADMITTUNTUR. 

§  III.  Prasferuntur  autem  §  3.  The  children  of  a  deceased 
matri,  liberi  defuncti,  qui  sui  son  who  are  proper  heirs,  or  in 
sunt,  quive  suorum  loco  sunt,  si-  the  place  of  proper  heirs,  either 
v^  primi  gradus  ulterioris.  Sed  in  the  first  or  an  inferior  degree, 
et  filioe  suse  mortuac  filius  vel  fil-  are  preferred  to  the  mother.  And 
ia  prasponitur,  ex  constitutioni-  the  son,  or  daughter,  of  a  de- 
bus, muiri  defunctae,  id  est,  aviae  ceased  daughter  is  also  by  the 
8U«.  Prtter  vero  uiriusque,  non  constitutions  preferred  to  the  mo- 
etiam  avus  et  proavus,  matri  an-  ther  ;  i.  e.  their  grand-mother, 
teponitur;  scilicet  cum  inter  eos  Also  i\}p  father  of  a  son,  or 
solos  de  haereditate  agitur.  Fra-  daughter,  is  preferred  to  the  mo- 
ter  autem  cousanguineus  tarn  fil-  ther  ;  not  so  the  grand-father  or 
ii,  quam  filiae,  excludebat  ma-  groat-grand-father,  when  the  in- 
trein ;  soror  autem  consanguinea  heritance  is  coi»tended  for  by 
parit^r  cum  matre  admittebatur.  these  only  without  the  father. 
Sed,  si  fueraot  frater  et  soror  Also  the  consanguine  brother  ei- 
consanguinei,  et  mater  liberis  on-  ther  of  a  son  or  a  dauijhter  ex- 
erata,  frater  quidem  malrem  ex-  eluded  the  mother ;  but  a  con- 
cludebat;  communis  autem  erat  sanguine    sister    was    admitted 
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hsreditas  ex  e&quis  partibus  fra-   equally  with    her    mother.      If 
tribus  et  sororibus.  there  had  been  a  brother  and  a 

sister  of  the  same  blood  with  the 
deceased,  the  brother  excluded 
his  mother,  although  she  had 
children  :  but  the  inheritance,  in 
this  case,  was  equally  divided 
betweeen  brothers  and  sisters. 


JUS  NOVUM  DE  JURE  LIBERORUM  SUBLATO. 

i  IV.  Sed  nos  conslitutione,  §  4.  But  by  a  constitution,  in- 
quam  in  cudice,  nostro  nomine  serted  in  the  code,  and  honored 
decorato,  posuimus,  matri  sub-  with  our  name,  we  have  thought 
veniendum  esse  cxistimavimus,  fit,  that  mothers  should  be  fa- 
respicientes  ad  naturam,  et  puer-  vored  in  regard  to  the  conside- 
perium,  et  periculum,  et  seep^  ring  natural  reason,  the  pains  of 
mortem  ex  hoc  casu  matribus  il-  child-birth,  the  danger,  and  death 
latam.  Idedque  impium  esse  itself,  which  they  often  suffer; 
credidimus,  casum  fortuitum  in  we  therefore  have  esteemed  il 
ejus  admitti  detrimentum.  Si  highly  unjust,  that  the  law 
enim  ingenua  ter,  vel  iibertina    should  make    that    detrimental, 

3nater,  non  pepererit,  immeritd  which  is  in  its  nature  merely  for- 
efraudabatur  successione  suo-  tuitous;  for,  if  a  married  woman 
rum  liberorum.  Quid  enim  pec-  free-born,  does  not  bring  forth 
cavit,  si  non  plures,  sed  paucos,  three  children,  or  if  a  freed-wo- 
peperit?  Et  dedimiis  jus  legiti-  man  does  not  become  the  mo- 
mum  plenum  matribus,  sivfe  in-  ther  of  four,  ought  they,  for  this 
genuis  siv^  libertinis,  etsi  non  reason  only,  to  bedeprived  of  suc- 
ter  enixse  fuerint  vel  quater,  sed  cession  to  their  children?  for 
eum  tautum  vel  eam,  qui  quasve  how  can  it  be  imputed  to  them,  as 
morte  intercepti  sunt,  ut  sic  vo-  a  crime?  We  therefore,  not  re- 
centur  in  iiberorum  suorum  le-  garding  any  fixed  number  of 
gitimam  successionem.  children,  have  given  a  full  right 

to  every  mother,  whether  ingen- 
uous or  freed,  of  being  called  to 
the  legitimate  succession  of  her 
child  or  children  deceased, 
whether  male  or  female. 

QUIBUS  MATER  PR^PONITUR,  ET  QUIBUSCUM  ADMITTITUR. 

§  V.  Sed,  cum  antea  constitu-  §  5.  In  examining  the  consti- 
tiones,  jure  legitimae  successionis  tutions.of  former  emperors,  rela- 
perscrutantes,  partim  matreni  ad-  ting  to  the  right  of  succession, 
juvabant,  partim  eam  prsgrava-  we  observed  that  they  were  part- 
bant,  nee  in  solidum  eam  voca-  ly  favorable    to    mothers    and 
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bant,  sedy  in  quibusdam  casibus 
tertiam  ei  partem  abstrahentes, 
cercis  legitimis  dubnnt  personis, 
in  aiiis  autem  contrartlim  facie- 
bant,  nobis  visum  est,  recta  et 
simplici  vi^  matrem  omnibus  per- 
sovis  legitimis  anteponi,  et  sin^ 
ulU  diminutione  filiorum  suorum 
successionem  accipere  ;  excepts 
fratris  et  sororis  persona,  (sivfe 
consanoruinei  sint,  siv^  sola  cog- 
nationis  jura  hubentes)  ut  quem- 
admodum  earn  toti  alii  ordini  le- 
gitimo  prseposuimus,  ita  omnes 
fratres  et  sorores,  (siv^  legitimi 
sint,  sivh  non,)  ad  capiendas  Iisq- 
reditatis  simul  vocemus  :  ita  ta- 
men  ut,  siquidem  solse  sorores, 
agnatse  velcognatae,  et  mater  de- 
functi  vel  defunctae,  supersint 
dimidiam  quidem  mater,  alteram 
vero  dimidiam  partem  omncs  so- 
rores habeant.  Si  ver5,  matre 
snperstite,  et  fratre  vel  fratribus 
solis,vel  etiam  cum  sororibus,siv^ 
legitima  sivd  sola  cognationis  ju- 
ra habentibus,  intestatus  quis  vel 
intestata  moriatur,  in  capita  ejus 
distribuatur  Iisreditas. 


partly  grevious ;  not  always  call- 
ing them  to  the  entire  inheri- 
tance of  their  children,  but  in 
some  cases  depriving  iheni  of  a 
third,  wliich  was  given  to  certain 
legitimate  persons  ;  ond  in  other 
cases,  allowing  a  third.  It  hath 
therefore  seemed  right  to  us,  that 
mothers  should  receive  the  suc- 
cession of  their  children  without 
any  diminution,  and  that  they' 
should  be  exclusively  preferred 
before  all  letjitimate  persons, 
except  the  brothers  and  sisters 
of  the  deceased,  whether  consan- 
gtiine  or  cognate :  but,  as 
we  have  preiierred  the  mother 
to  all  other  legitimate  prsons,  we 
are  willing  to  call  all  brothers 
and  sisters,  legitimate  or  other- 
wise, to  the  inheritance  together 
with  the  mother  yet  in  such 
manner,  that  if  only  the  sisters, 
agnate  or  cognate^  and  the 
mother  of  the  deceased  survive, 
the  mother  shall  have  one  half 
of  the  effects,  and  the  sisters  the 
other.  But,  if  a  mother  survive 
and  also  a  brother,  or  brothers, 
or  brothers  and  sisters,  whether 
legitimate  or  cognate^  then  the 
inheritance  of  the  intestate  son 
or  daughter  must  be  distribu- 
ted in  capita;  i.  e.  into  equaJ 
slifres. 


DE  TUTORE  UBERIS  PELENDO. 

J IV.  Sed,  quemadmodClm  nos  §  6.  Having  thus  taken  care  of 

matribus  prospeximus,  ita  eas  op-  the  interest  of  mothers,  it  behoves 

ortet  suae  soboli  consulere ;  sci-  them  in   return   to  consult  the 

turis  eis,  quod,  si  tutores  liberis  welfare  of  their  children.     Be  it 

non  petierint,  vel  in  locum  re-  known  therefore,  that  if  a  mother 

moti  vel  excusati  intra  annum  shall  neglect,  during  the  space  of 

petere  neglexerint,  ab  eorum  im-  a  whole  year,  to  demand  a  tutor 
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puberummorientiumsuccessione    for  her  children,  or  to  require  a 
merito  repellentur.  new  tutor  in  the  place  of  a  former, 

who  hath  either  been  removed  or 
excised,  She  will  be  deservedly 
repelled  from  the  succession  of 
such  children,  if  they  die  within 
puberty. 

DE  VULGO  QUiESITIS. 

§  VII.  Licet  an temvulgo  quae-        §  7.    Although   a    son   or    a 
situs  sit  filius  filiave,   potest  ta-    daughter  be  of  spurious  birth,  yet 
men  ad  bona  ejus  mater  ex  Ter-    the  mother,   by  the    Tertyllian 
tylliano  senatus-consulto  admitti.    senatiis-consultum^  may  be  ad- 
mitted to  succeed  to  the  goods  of 
either. 


TITULUS  QUARTUS. 
DE  SfilNATUS-  CONSULTO  ORFICIANO. 

D.  xxxviii.  T.  17.    C.  vi.  T.  57. 

ORIGO  ET  SUMMA  SENATUS-CONSULTL 

PER  contrarium  autem  liberi  On  the  contrary  children  are 
ad  bona  matrum  intestatarum  ad-  admitted  to  the  goods  of  their  in- 
mittunturexsenatusconsultoOr-  testate  mothers,  by  the  Orfician 
ficiano,  quod,  Orficio  et  Rufo  senatus-consultum,  which  was 
consulibus,  effectum  est  Divi  enacted  in  the  consulate  of  Or- 
Marci  temporibus  ;  et  data  ^st  Jicius  and  Ru/us,  in  the  reign  of 
tarn  filio,  quam  filise,  legitima  the  emperor  Marcus  Antoninus ; 
h8Breditas,etiamsialieno  jurisub-  and,  by  this  decree,  the  legal  in- 
jecti  sint ;  et  praeferuntur  con-  heritance  is  given  both  to  sons 
sanguineis  et  agnatis  defuncts  and  daughters,  although  under 
matris.  power  ;  and  they  are  preferred  to 

the  consanguine  brothers,  and  to 
tfie  agnates,  of  their  deceased 
mother. 

DE  NEPOTE  ET  NEPTE. 

§  I.  Sed,  cum  ex  hoc  senatus-  J  1,  But,  since  grand-sons  and 
consulto  nepotes  et  neptes  ad  grand-daughters  were  not  called 
avise  successionem  legitimo  jure    by  the  senatus  censultum  to  the 
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Don  vocarentur,  postea  hoc  con-  legitimate  succession  of  their 
stitutionibus  principalibiis  eman-  grand-mother,  the  omission  was 
datum  est,  ut,  ad  similitudinem  afterwards  supplied,  by  the  impe- 
filiorum  filiarumque,  et  nepotes  rial  constitutions ;  so  that  grand- 
et  neptes  vocentur.  sons  and  grand-daughters  were 

balled  to  inherit,  as  well  as  sons 

and  daughters. 

DE  CAPITIS  DIMDVUTIONE. 


i  II.  Sciendum  autuni  est, 
hujusmodi  successiones,  quae  ex 
Tertylliano  et  Orficiano  senatus- 
consultis  deferuntur,  capitis  di- 
minutione  non  perimi,  propter 
illam  regulam,  qua  novae  heredi- 
tates  legitimsB  capitis  diminutione 
non  pereunt;  sed  illae  solas,  quae 
ex  lege  duodecim  tabuldrum  de- 
feruntur. 


§  2.  But  it  must  be  observed, 
that  those  successions,  which 
proceed  from  the  Tertyllian  and 
Orfician  senatus-consvlta,  are 
not  extinguished  by  diminution. 
For  it  is  an  established  rule,  that 
legitimate  inheritances  of  late 
creation,  are  not  destroyed  by  di- 
minution; which  affects  those 
only  that  are  founded  on  the  law 
of  the  twelye  tables. 


DE  VULGO  QUiESlTlS. 

i  IIL  Noyissim^  sciendum  }  3.  It  is  lastly  to  be  noted, 
est,  etiam  illos  liberos,  qui  vulgb  that  even  spurious  children  are 
quaesiti  sunt,  ad  matris  hseredita-  admitted  by  the  Orfician  sena- 
tern  ex  senatus-consulto  admitti.      tiis-consultutn  to  the  inheritance 

of  their  mother. 


DE  JURE  ACCRESCENDl  INTER  LEGITBfOS  HLEREDES. 


i  YI.  Si  ex  pluribus  legitimis 
hasredibus  quidam  omiserint  hoe- 
reditatem,  vel  morte,  vel  ali^ 
causa,  impediti  fuerint,  quomiuus 
adeant,  reliquis,  qui  adierint,  ac- 
crescit  Jllorum  portio ;  et,  lic^t 
ante  decesserint,  ad  hcBredes  ta- 
men  eorum  pertinet. 


§  4.  When  there  are  many 
legitimate  (legal)  heirs,  and  some 
renounce  the  inheritance,  or  are 
prevented  by  death,  or  any  other 
cause,  then  the  portions  of  such 
persons  fall  by  right  of  accretion 
to  those  who  accept  the  in- 
heritance :  and,  although  the  ac- 
ceptors happen  to  die  even  be- 
fore the  refusal  or  the  failure  of 
their  coheirs,  yet  the  portions  of 
such  coheirs,  will  appertain  to 
the  heirs  of  the  acceptors, 
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TITULUS  aUINTUS. 
DE  SUCCESSIONE  COGNATORUM. 

TERTIUS  ORDO  SUCCEDEXTIUM  AB  INTESTATO. 

POST   suos  hseredes,  eosque,  After    the    proper    heirs  and 

quos  inter  suos  hseredes  praetor  et  those,  whom  the  praetor  and  the 

constitutiones  vocant,  et  post  legi-  constitutions   call  to  inherit  with 

timos,  (quorum  numero  sunt  ag-  the  proper  heirs,  and  after  the  legit- 

nati,  et  hi,  quos  in  locum  agna-  imate  heirs  (among  whom  are  the 

torum    tarn  supradicta  senatus-  ^gnati^    and   those,    whom  the 

consulta,  quam  nostra  erexit  con-  above  mentioned  scnattts  consul- 

stitutio,)  proximos  cognatos  prse-  ti  and    our    constitution     have 

tor  vocat.  numbered  with   the  agiiati)  the 

praetor  calls  the  nearest  cognates. 


QUI  VOCANTUR  IN  HOC  ORDINE.    DE  AGNATIS  CAPITE 

MiNuns. 

}  I.  du^  parte  naturalis  cog-  }  1.  By  the  law  of  the  twelve 
natio  spectatur.  Nam  agnati  ca-  tables,  neither  the  cLgnates^  who 
pite  diminuti,  quique  ex  his  pro-  have  suffered  diminution,  nor 
geniti  sunt,  ex  lege  duodecim  their  issue,  are  esteemed  lesiti- 
tabularum  inter  legitimos  non  mate  heirs ;  but  they  are  called 
habentur,  sed  a  prastore  tertio  or-  by  the  prastor  in  the  third  order 
ine  vocantur;  exceptis  sohs  of  succession  :  but  we  must  ex- 
tan  tummod6  fratre  et  so  rore  e  ma-  cept  a  brother  and  sister,  ^al- 
ncipatis  nonetiamliberis  eorum;  though)  emancipated,  but  not 
quos  lex  Anastasiana  cum  fratri.  their  children  ;  for  the  constitn- 
bus  integri  juris constitutis  vocat  tion  of  Anastasius  calls  an 
quideraad  legitimamfratrishaere.  emancipated  brother  or  sister  to 
aitatein,^ivesororis;non8equista.  the  succession  of  a  brother  or 
men  partibus  sed  cum  aliqu^  di-  sister,  together  ^ith  those,  who 
minutione,  quam  facile  est  ex  ip-  having  not  been  emancipated, 
sius  constitutionis  verbis  intelli-  are  integri  juris :  but  it  does  not 
gere.  Aliis  vero  agnatis  inferio-  call  them  to  an  equal  share  of  the 
ris  gradus,  lic^t  capitis  diminu-  succession,  as  may  easily  be  col- 
tionem  passi  non  sunt,  tamen  an-  lected  from  the  words  of  the  con- 
teponit  eos,  et  procul  dubio  cog-  stitution  :  which  prefers  an 
natis.  emancipated  brother  or  sister  to 

other  annates  of  inferior  degree, 
althougn  unemancipated ;  and 
consequently  to  all  cognates. 
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DE  CONJUNCTIS  PER  FCEMINAS. 

J  II.  Eos  etiam,  qui  per  foBtni-  i  2.  Collateral  relations  by  the 

nini  sexQspersonasextransverso  female   line,   are  called   by  the 

cognatione  junguntur,  tertio  gra-  prcetor  in  the  third  order  of  suc- 

du  proximitatis  nomine,  praetor  cession,  according  to  their  prox- 

ad  successionem  vocat.'  imity. 

DE  LIBERIS   DATIS  IN  ADOPTIONEM. 

J  III.  Liberi  quoqne,  qui  in  §  3.  Children,  who  are  in  an 
adoptive  famiii^  sunt,  ad  nutura-  adoptive  family,  are  likewise 
lium  parentum  haereditatem  hoc  called  in  the  third  order  of  suc- 
eodem  gradu  vocantur.  cession  to  the  inheritance  of  their 

natural  parents. 

DE  VULGO  QUiESlTlS. 

J  IV.  Vulgb  quaositos  nuUos  §  4.  It  is  manifest,  that  spuri- 
habere  agnatos,  manifeslum  est ;  ous  children  have  no  agnates  ; 
cum  agnatio  ^  patre  sit,  cognatio  inasmuch  as  agnation  proceeds 
ii  matre :  hi  autem  nullum  pa-  from  the  father,  cognation  from 
trem  habere  intelligantur.  Ea-  the  mother;  and  such  children 
dem  ratione,  ne  inter  se  quidem  are  looked  upon  as  having  no 
possunt  videri consanguine! esse;  father.  And,  for  the  same  rea- 
quia  consanguinitatis  jus,  species  son,  consanguinity  cannot  be 
est  agnationis.  TiintDm  erg5  said  to  subsist  between  the  has- 
cognati  sunt  sibi,  sicut  et  matri  tard  children  of  the  same  wo- 
cognati  sunt.  Itaque  omnibus  man  ;  because  consanguinity  is 
istis  ex  ck  parte  competit  bono-  a  species  of  agnation.  They 
rum  possessio,  quo  proximitalis  can  therefore  only  be  allied  to 
nomine  cognati  vocantur.  each  other  as  they  are  related  to 

their  mother,  that  is,  by  cogna- 
tion \^m^d  it  is  for  this  reason 
that  all  such  children  are  called 
to  the  possession  of  goods  by  that 
part  of  the  praetorian  edict,  by 
which  cognates  are  called  by 
the  right  of  their  proximity. 

EX  QUOTO  GRADU  VEL  AGNATl  VEL  COGNATI  SUCCEDUNT. 

i  Y.  Hoc  loco  et  illud  necessa-  }  5.  Here  it  will  be  proper  to 

ri5  admonendi  sumus  agnationis  observe,    that    any    person    by 

quidem  jure  admitti  aliquero  ad  right  of  agnation  may  be  admit- 

hasreditatem,  etsi  decimo  gradu  ted  to  inherit,  although  he  be  in 

sit ;  siv^  de  lege  duodecim  tabu-  the  tenth  degree ;  this  is  allowed 
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laram  quasramus,  siv^  de  edicto, 
quo  prastor  legitimis  haeredibus 
daturum  se  bonorum  possession- 
em poUicetur.  Proximitatis  verb 
nomine  iis  solis  praetor  promittit 
bonorum  possessionemi  qui  us- 
que ad  sextum  gradum  cogna- 
tionis  sunt,  et  ex  septimo  k  sobri- 
nosobrin&que  nato  natsBve. 


both  by  the  lav  of  the  twelve  ta- 
bles, and  the  edict,  by  which  the 
praetor  promises,  that  he  will  give 
the  possession  of  g^oods  to  the  le- 
gitimate heirs.  But  the  praetor 
promises  the  possession  of  goods 
to  cognates^  only  as  far  as  the 
sixth  degree  of  cognation^  accord- 
ing to  their  right  of  proximity ; 
and  in  the  seventli  degree,  to 
those  cogfiates  only,  who  are  the 
descendants  of  a  cousin  german. 


TITULUS  SEXTUS. 


DE  GRADIBUS  COGNATIONUM, 


D.   xxxviii.  T.  10. 


CONTINUATIO,  ET  COGNATIS  DIVISIO. 

HOC  loco  necessariura  est  ex-  It  is  here  necessary  to  explain 

ponere,   quemadmodum    gradus  how  degrees  of  cognation  are  to 

cognationis  numerentur.     Quare  be  computed ;  and  first  we  must 

in  primis  admonendi  sumus,  cog-  observe,  that  there  is  one  species 

nationem  aliam  supra  numerari,  ol    cognation  which    relattis  to 

aliam  infra,  aliam  ex  transverso,  ascendants,  another  to  descend- 

quae  etiam  k  latere  dicitur.    Su-  j^ts,  and  a  third  to  collaterals, 

perior  cognatio  est  parentum  :  in-  The  first  and  superior  cognation 

ferior  liberorum:  ex  transverso  is  that  relation,  which  a  man 

firatrum  sororumve,  et  eorum,  qui  bears  to  his  parents ;  the  second, 

quffive  ex  his  generantur ;  et  con-  or  inferior,  is  that,  which  he  bears 

venient^r  patrui,  amite,  avunculi,  to  his  children  ;  the  third  is  that 

materterae.      Et  superior  quidem  relation   which  he  bears  to  his 

et  inferior  cognatio  k  primo  gradu  brothers  and  sisters^  apd  their  is- 


incipit ;  at  ea,  quae  ex  transverso 
numeraturi  ^  secundo. 


sue ;  and  also  to  his  uncles  and 
aunts,  whether  paternal  or  ma- 
ternal. The  superior  and  infe- 
rior cognation  commence  at  the 
first  degree;  but  the  transverse 
or  collateral  cognation  com- 
mences at  the  second. 
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DE  PREVIO,  SECUNDO,  ET  TERTIO  GRADU. 

§  I.  Primo  gradu  est  supra  pa-  ^  §  1.  A  father,  or  a  mother,  is 
ter,  mater:  infra  filius,  filia.  Se-  iii  the  first  degree  in  the  right 
cundo  gradii  snpra  avus,  avia:  line  ascending :  and  a  son,  or  a 
infra  nepos,  neptis :  ex  transver-  daughter,  is  also  in  the  first  de- 
so  frater,  soror.  Tertio  gradu  gree  in  the  right  line  descending, 
supra  proavus,  proavia :  infra  A  grand-father,  or  a  grand-moth- 
pronepos,  proneptis :  ex  transver-  er,  is  in  the  second  degree  in  the 
so  fratris  sororisque  filius,  filia:  right  line  ascenaing:  and  a 
et  conveiiientfer  patruus,  amita,  ^rand-son  or  a  grand-daughter,  is 
avunculus,  matertera.  Patruus  m  the  second  degree  in  the  right 
est  patris  frater,  qui  Graecis,  7r«r-  line  descending:  and  a  brotner 
^ttisXtpos  appellatur.  Avunculus  or  a  sister,  is  also  in  the  second 
est  frater  matris,  qui  graece  .««n'«-  degree  in  the  collateral  line.  A 
dtitpo;  dicitur :  et  uterque  promis-  great-grand-father,  or  a  great- 
cud  6noi  appellatur.  Araita  est  grand-mother,  is  in  the  third  de- 
patris  soror,  quae  graece  TrarQuStXtptj  gree  in  the  right  line  ascending : 
appellatur  matertera  vero  matris  and  a  great-grand-son,  or  great- 
soror,  quae  graece  .«vr?««'«^-'/"/  dici-  grand-daughter,  is  in  the  third 
tur :  et  utraque  promiscue  ^•"^  degree  in  the  right  line  descend- 
appellatur.  ing :  and  the  son  or  daughter  of 

a  brother  or  sister  is  also  in  the 
third  degree  in  the  collateral 
line ;  and  by  a  parity  of  reason- 
ing an  uncle,  or  an  aunt,  wheth- 
er paternal  or  maternal,  is  also  in 
the  third  degree.  A  paternal  un- 
cle, called  palnius,  is  a  father's 
brother ;  a  maternal  uncle,  called 
avunculus^  is  a  mother's  broth- 
er ;  a  paternal  aunt,  called  amita^ 
is  a  father's  sister  :  and  a  mater- 
nal aimt,  called  matertera^  is  a 
mother's  sister.  And  each  of 
these  persons  is  called  in  Greek 
^liotf  or  ^«'«  promiscuously. 


QUARTUS  GRADUS. 


i  II.  aaarto  gradu  supra  aba-  §    2.    A  great-great-grand-fa- 

vus  abavia:   infra  abnepos   ab-  ther,  or  a  great-greal-grand-mo- 

neptis :  ex  transverso  fratris  so-  ther,  is  in  the  fourth  degree  m 

rorisque  nepos  neptisve  :  et  con-  the  right  line  ascending ;  and  a 

venientJir  patruus  raagnus,  amita  great  greal-grand-son,  or  a  great- 

maaaa,  id  est,  avi  frater  ets3ror:  great-grand-daughter,  is  m   the 

ite-n  avunculus  magnus  et  ma-  fourth  degree  m  the  right  line 
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teflera  magna,  id  est,  avi®  frater  descending.  Also,  in  the  trans- 
et  soror:  consohrinus,  consobri-  verse  or  collateral  line,  the  grand- 
na,  id  est,  qui  quaeve  ex  soror; bus  son,  or  the  grand  duughler,  of  a 
aut  fratribus  procreaiiliir.  Sd  brother  or  a  sibier,  is  in  the  fourth 
quidemrect^consobrinoseos  pro-  degree;  so  is  a  great  uncle,  or 
prife  dici  putant,  qui  ex  duabus  great  aunt,  paternal  or  maternal 
sororibus  progenerantur,  quasi  and  c  usins  gerraan,  {consobrini). 
consororinos :  eos  ver5,  qui  ex  But  some  have  been  rightly  of 
duobus  fratribus  progenerantur,  opinion,  that  the  children  of  sis- 
proprife  fratres  patrueies  vocari:  ters,  are  properly  con^otnm,  qua- 
si autem  ex  duobus  fratr.bus  fil-  si  consororini ;  that  the  children 
is  nascuntur,  sorores  patrueies  of  brothers  are  properly  brothers 
appellari.  At  eos,  qui  ex  fratre  patruel^  if  males  ;  and  sisters 
et  sorore  progeueranter,  amiti-  patrueU  if  ftmales  and  that, 
nos  proprie  didi  putant.  Amitfle  when  there  are  children  of  a 
tuse  filii  consobriuum  te  appel-  brother  and  children  of  a  sister, 
lant,  tu  illos  amitinos.  they  are  properly  amiiini ;  but 

the  sons  of  your  aunt  by  the  fa- 
ther's side  call  you  eonsobrinus 
and  you  call  tfaem  amitini. 


QUINTUS   GRADUS. 

}  III.  Quinto  gradu  supra  ata-  §  3.  A  great-grand-father^s 
vus,  atavia  :  infra  atnepos,  atnep-  grand-father,  or  a  great-grnnd-fa- 
tis :  ex  transverso,  fratris  sororis-  ther's  grand-mother,  is  in  the  fifth 
que  pronepos  proueptis  :  et  con-  degree  in  the  line  ascending,  and 
venient^rpropatruus,  proamita,  id  a  great  grandson,  or  a  great- 
est, proavi  frater  et  soror :  et  pro-  grand-daughter,  of  a  grandson  or 
avunculus  et  promatertera,  id  est,  a  grand  daughter  is  in  the  fifth 
proavi  frater  ct  soror :  item  fra-  degree  in  the  line  descending, 
tris  patruelisyvel  sororis  patruelis,  In  the  transverse  or  collateral 
consobrini  et  consobrinie,  amitini  line,  a  great-grandson,  or  great- 
et  amiiine  films,  (ilia:  propior  gratid-daughter,  of  a  brother  or 
sobrino,  propior  sobrina ;  hi  sunt  sister,  is  also  in  the  fifth  degree  ; 
patrui  magni,  amits  magns,  and  consequently  so  is  a  great- 
avunculi  nuigni,  matertere  mag-  grand-father's  brother  or  sister,  or 
na  filius,  fiiia.  a  great-grand-mothcr's  brother  or 

sister.  "  The  son  or  daughter  al- 
so of  a  cousm  german  is  in  the 
fifth  degree :  and  so  is  the  sor^  or 
daughter  of  a  great-uncle  or 
great  aunt,  paternal  or  maternal ; 
and  such  son,  or  daughter  is  call- 
ed propior  sobrino  and  propior 
sobrina. 
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SEXTUS  GRADUS. 


J IV.  Sexto  gradii  supra  trita-  §  4.  A  great  grand-father's 
vus  tritavia;  infra  trinepos,  tri-  great-grond-fiuher,  or  a  great- 
neptis  •  ex  transverse  fratris  sor-  grand  lather's  great-grand  moth- 
orisque  abnepos  abneptis :  et  er,  is  in  the  sixth  degree  in  the 
convenient^r  abpatruus  abamita,  line  ascending ;  and  the  great- 
id  est,  abavi  fraier  et  soror :  aba-  grandson,  or  great-grand-daugh- 
vunculus,  abmatertera,  id  est,  ab-  ter  of  a  great-grandson,  or  a 
aviae  frater  et  soror :  ilfem  propa-  great-grand-daughter,  is  likewise 
trui,  proaraitae  proavunculi,  pro-  in  the  sixth  degree  in  the  line  de- 
materterse  filius,  filia:  it^m  pro-  scending.  And,  in  the  transverse 
pius  sobrino  sohrinave  fihus,  fil-  or  collateral  line,  a  groat-great- 
ia  :  item  consobrini  consobrinsB  grandson,  or  a  great-greal-grand 
uepos,  neptis :  itfem  sobrini,  so-  daughter,  of  a  l»rother  or  sister, 
brinsB  ;  id  est,  qui  quceve  ex  frat-  is  also  in  the  sixth  degree  :  and 
ribus  vel  sororibus  patruclibus,  consequently  a  great  great-giand- 
vel  consobrinis,  vel  amitinis,  pro-  father's  brolhc^r  or  sister,  and  a 
generantur,  great-great-grand  mother's  broth- 

er or  sister,  is  in  the  sixth  degree. 
And  the  son  or  daugliter  of  a 
great-great-uncle,  or  grentgreat- 
aunt,  paternal  or  maternal,  is  al- 
so in  the  sixth  degree ;  and  so 
also  is  the  son  or  daughter  of  the 
son  or  daughter  of  a  great  uncle 
or  great-aunt,  paternal  or  mater- 
nal.  The  grandson  also,  or  the 
grand-daughter,  of  a  cousin  ger- 
man  is  in  the  sixth  degree  ;  and, 
in  the  siime  degrees  between 
themselves,  we  reckon  the  sobrini 
and  the  sobrintB ;  that  is,  the 
sons  and  daughters  of  cousins 
german  in  general,  whether  such 
cousins  german  are  so  related  by 
two  brothers,  or  by  two  sisters, 
or  by  a  brother  and  a  sister. 


DE  REUQUIS  GKADIBUS. 

i  V.  Hacteniis  ostendisse  suffi-  §  5.  It  suffices  to  have  shown 

ciat  quemadmodiim  gradus  cog-  thus  far,  how  degrees  of  cogna- 

nationis    numerentur  :    naraque  tion  are  enumerated  :  and,  Irom 

ex  his  palam  est  intelligere,  que-  the  examples  given,  the  more  re. 

noadmodilim    ulteriores     quoque  mote  degrees  may  be  computed . 
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gradiis     numerare     debeamus:  for   every  person  generated  al- 

quipp^  semper  generata  persona  ways  adds  one  degree ;  so  that 

graduin  adjicit ;  ut  long^  facilius  it  is  much  easier  to  determine,  in 

sit   respondere,    quoto    quisque  what  degree  any  person  is  rela- 

gradu   sit,  quam  propria  cogna-  ted  to  another,  than  to  denote 

tionis  appellatione  quemquamde-  such  person  by  u  proper  Term  of 

notare.  cog-nation, 

DE  GRADIBUS  AGNATIONIS. 

§  VI.  Agnationis  quoque  gra-  §  6.  The  degrees  of  agnation 
dus  eodum  modo  numerantur.       are  reckoned  in  the  same  manner 

DE  GRADUUM  DESCRIPTIONE. 

$  VII.  Sed,  cam  magis  Veritas  §  7.  But  as  truth  is  fixed  in  the 
oculata  fide,  quam  per  aures  ani-  mind  much  better  by  the  eye, 
mis  hominum,  infigatur,  ide6  ne-  than  by  the  ear,  we  have  thought 
cessarium  duximus,  post  narra-  it  necessary  to  subjom,  to  the  ac- 
tionem graduum,  eos  etiam  pras-  count  already  given,  a  tablet  with 
senti  libro  inscribi,  quatenus  pos-  the  degrees  of  cognation  inscrib- 
sint  et  auribus  et  oculorum  in-  ed  upon  it ;  that  the  student, 
spectione  adolesccntes  perfectissi-  both  by  hearing  and  seeing,  may 
mam  graduum  doctrinam  adipisci.  attain    a    perfect   knowledge  of 

them. 


TITULUS  SEPTIMUS 


DE  SERVILI  COGNATIONE. 


D.  xxxviii.  T.  2.  0.  vi.  T.  4. 

ILLUD  ccrtum  est,  ad  serviles        It  is   certain,  that  the  part  of 

cognationes  illam  partem  edicti,  the  edict,  in  which  the  possession 

qua    proximitatis  nomine  bono-  of  goods  is  promised,'  according 

rum  possessio  promittitiir,    nbn  to  the  right  of  proximity,  does 

f)ertinere:  nam  nee  ull^  antiqua  not  relate  to  servile  cognation; 

ege  talis  cognatio  computabatur.  which  hath  not  been  regarded  by 

Sed  nostra  constitutione,   quam  any  ancient  law.    But,  by  our 

pro  jure  patronatds  fecimus,  (quod  own  constitution,  concerning  the 

jus  usque  ad  nostra  tempera  sa-  right  of  patronage,  which  right 

tis  obscurum  atque  nube  plenum,  was  heretofore  obscure,  and  every 

et  undique  confusum  fuerat,)  et  way  confused,  we  have  ordained 

hoc  humanitate  suggerente  con-  (humanity  so  suggpsting)  that,  if 
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cessimus,  ut,  si  quis,  in  servili    a  slave  sf\all  have  a  child,  or  chil- 
constitutus  consoriio,  liberum  vel    dren,  either  by  a  free-woman,  or 
iiberos  habuerit,  sivfe  ex  liberi    by  a  bond-woman,  with  whom 
sive  ex  servihs  conditionis  nmli-    he  lives  in  contubemio,  and,  on 
ere,  vel  contra,  serva  muliere  ex    the    contrary,  that,   if   a  bond- 
iibero  vel  servo  habuerit  liberos    woman  shall   have  a  child,  or 
cujuscunque  sexus,  et,  ad  liberta-    children,  of  either  sex  by  a  free- 
tern  Ins  prevenientibus,  ii,  qui  ex    man,  or  by  a  slave,  with  whom 
servili  ventre  nati  sunt,  liberta-    she  so  lives,  and  such  father  and 
tern  meruermt,  vel,  dum  mulieres    mother  are  afterwards  enfranchise 
libera  erant,  ipsi  in  servitute  eos    ed,  the  children  shall  succeed  to 
nabuennt,  et  postea  ad  libertatera    their  father  or   mother,  without 
pervenennt,  ut  hi  omnes  ad  sue-    regarding  the  right  of  patronage, 
cessionem  patns  vel  matris  veni-    We  have  not  only  called  these 
ant,  patronatus  jure  in  hac  parte    children  to  succeed   to  their  pa- 
sopito.     Hos  etenim  liberos  non    rents,  but  also  mutually  to  each 
soiam  m  suorum  parentum  sue-    other,  whether   they  are  sole  in 
cessionem,  sed  etiam  alterum  m    succf*ssion,  as  having  all   been 
alterms    successionem    mutuani,    born  in  servitude  and  afterwards 
vocavimus;   ex  ilU  lege  speciali-    maiuimitted,   or    whether    they 
tereos  vocantes,  siv^soli  mveni-    succeed   with   others,  who  were 
antur,  qui  m  servitute  nati  et  pos-    conceived  after  the  enfranchise- 
tea  manumissi  sunt;    siv^   nn^    mentof  their  parents;  and  wheth- 
cum  aliis,  qui  post  libertatera  pa-    er  they  are  all  by  the  same  fath- 
rentum  concepti  sunt ;  Jivh  ex    er  and   mother,  or  by  a  different 
eodera   patre,  siv^  ex  Btmn  ma-    father,  or  mother  ;  and,  that  chil- 
tre,  sive  ex  alns  nuptiis ;  ad  sim-    dren  born   in  slavery,  but  manu- 
iliiudinem  eoriMn,  qui  ex  justis    mitted,  should  succeed  in    the 
nuptns  procreati  sunt.  same  manner,  as  the  issue  of  pa- 

rents legally  married. 

COLLATIO  ORDINUM  ET  GRADUUM. 

i  I.  Repetitis  itaque  omnibus,        §  1.  From  what  hath  been  said, 

qua  jam  tradidimus,  apparet  non    it  appears  that  those,  who  are  in 

semper  eos,  qui  parem  gradum    an  equal  degree  of  co^wa/ton,  are 

cog-natioms  obtment,  paritfer  vo-    not  always  called  equally  to  the 

can :  eoque  amplius,  no  eum  qui-    succession  ;  and  farther,  that  even 

dem,  qui  proximiore  sit  cognatus,    the  nearest  of  kin,  is  not  constaht- 

semper  potiorem  esse.  Cumenim    ly  to  be  preferred.      For    inas- 

prima  causa  sit  suorum  heeredum,    much  as  the  first  place  is  given 

et  eorum,  quas  inter  suos  haeredes    to  proper  heirs,  and  to  those  who 

enumeraviraus,    apparet,   prone-    are  numbered  with  proper  heirs, 

polera    vel   abnepotem   defuncti    it  is  apparent,   that   the    great- 

potiorem  esse,  quam  fratrem,  aut    grand-son,  or  great-great-crrnnd- 

patrem,   aut    matrem    defuncti :    son,  is  preferred  to  the  brotTjer  or 

cum  ahoqui  pater  quidem  et  ma-    even  the  father  or  mother  of  the 

ter  (ut  supra  quoque  tradidimus)    deceased  :  although  a  father  and 

29 
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}>rimum  fin^adam  cognationis  ob-  mother,  (as  we  hare  before  ob- 
tineanti  irater  verb  secundum,  served,)  obtain  the  first  decree  of 
pronepos  autem  tertio  gradu  sit  relation,  a  brother  the  second,  a 
cognationis,  et  abnepos  quarto :  great-grand-son  the  third,  and  a 
nee  interest,  in  potestate  morien-  great-great-grand-son  the  fourth ; 
tis  fuerit,  an  non,  quod  vel  eman-  neither  does  it  make  any  differ- 
cipatus,  vel  ex'emancipato,  ant  ence,  whether  such  grand-chil- 
fomineo  sexu,  propagatus  est.  dren  were  under  the  power  of 
Amotis  quoque  suis  hsBredibus,  the  deceased,  at  the  time  of  his 
et  quos  inter  suos  hasredes  vocari  death,  or  out  of  his  power ;  either 
diximus,  agne^tus,  qui  integ^rum  by  being  themselves  emancipated, 
jus  habet  agnationis,  etiamsi  Ion-  or  by  being  the  children  of  those 
gissimo  gradu  sit,  plerumque  po-  who  were  so ;  neither  can  it  be 
tior  habetur,  quam  proximior  cog-  objected,  that  they  are  descended 
natus  :  nam  patrui  nepos  vel  pro-  by  the  female  line.  But,  when 
nepos  avunculo  vel  materterse  there  are  no  proper  heirs,  nor 
praefertiir.  Toties  igitar  dicimus,  any  of  those,  who  are  permitted 
aut  potiorem  haberi  eum,  qui  to  rank  with  them,  then  an  cLg- 
proximiorem  gradum  cognationis  nate^  who  hath  the  full  ri^ht  of 
obtinet,  aut  parit^r  vocari  eos,  qui  agnation  in  him,  althoughlie  be 
cognati  sunt ;  quoties  neque  suo-  in  the  n^ost  distant  degree,  is 
rum  h8eredam,quique  inter  suos  generally  preferred  to  a  cognate^ 
haeredes  sunt,  neque  agnationis  who  is  in  the  nearest  degree  i 
jure  aliquis  prseferri  debeat,  se-  thus  the  grand-son  or  great-grand- 
cundilm  ea,  quae  tradidimus :  ex-  son  of  a  paternal  uncle  is  prefer- 
ceptis  fratre  et  sorore  emancipa-  red  to  a  maternal  uncle  or  aunt, 
tis,  qui  ad  successionem  fratrum  Hence,  when  there  are  no  proper 
vel  sororum  vocantur ;  qui,  etsi  heirs,  nor  any,  who  are  number* 
capite  diminuti  sunt,  tamen  prae-  ed  with  them,  nor  any,  who  ought 
feruntur  ca&teris  ulterioris  gradus  to  be  preferred  by  the  right  of 
agnatis.  agnation^  (as  we  have    before 

noted,)  then  the  nearest  in  degree 
of  cognation^  is  called  to  the  suc- 
cession ;  and  if  there  be  many  in 
the  same  degree,  they  are  all  call- 
ed equally.  But  a  brother  and 
sister,  although  emancipated,  are 
yet  called  to  the  succession  of 
brothers  and  sisters  -  for,  although 
they  have  sufierea  diminution, 
they  are  nevertheless  preferred  ta 
all  agnates  of  a  more  remote 
degree. 
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TITULUS  OCTAVUS. 

DE  SUCCESSIONB  LIBERTORUM. 

D.  xxxviii.   T.  2. 
QUI  OTOCEDUNT.    DE  LEGE  DUODECIM  TABULARUM. 

NUNC  de  libertoruin  bonis  vi-  Let  us  now  treat  of  the  siic- 
deamus.  Oltm  itaque  licebat  li-  cession  of  freed-men.  A  freed- 
berto  patronum  suum  impun^  man  might  formerly,  with  impu- 
testamento  prsBterire :  nam  ita  nity,  omit  in  his  testament  any 
demnm  lex  duodecim  tabularum  mention  of  his  patron :  for  the 
ad  hsreditatem  liberti  vocabat  law  of  the  twelve  tables  called 
patronum,  si  intestatus  mortuus  the  patron  to  the  inheritance,  ou- 
tset libertus,  hasrede  suo  nuUo  ly  when  the  freed-man  died  intes- 
relicto.  Itaque,  intestato  mortno  tate  without />r(>p6r  heirs  ;  there- 
liberto,  si  is  suum  hieredem  reli-  fore,  though  he  had  died  intes- 
qukset,  patrono  nihil  in  bonis  tate,  yet,  if  he  had  left  a  proper 
ejus  juris  erat.  Et,  siquid^m  ex  heir,  the  patron  would  have  re- 
naturalibus  liberis  aliquem  suum  ceived  no  benefit :  and  indeed, 
bsredem  reliquisset,  nulla  vide-  when  the  natural  and  legitimate 
batur  querela ;  si  verb  adoptivus  children  of  the  deceased  oecame 
filius  fuisset,  apert^  iniquum  erat,  his  heirs,  there  seemed  no  cause 
.  nihil  juris  patrono  superesse.  of   complaint ;  but,    when    the 

freed-man  left  only  an  adopted 
son,  it  was  manifestly  injurious, 
that  the  patron  should  have  no 
claim. 


DE  JURE  PRffiTORIO. 

i  I.  Qua  de  causft,  postea,  prs-  1 1.  The  law  was  therefore  af* 

toris  edicto  hsec  juris  iniquitas  ter wards  amended  by  the  edict  of 

^emendata  est.    Sive  enim  iacie-  the  preetor  :  for  every  freed-man, 

bat  testamentum  libertus,  jubeba-  who  made  his    testament,    was 

tur  ita  testari,  ut  patrono  partem  commanded  sa  to  dispose  of  his 

dimidiam  bonorum  suorum  relin-  effects,  as  to  leave  a  moiety  to 

queret ;  et,  si  aut  nihil  aut  minus  his  patron :  and,  if  the  testator 

parte  dimidist  reliquerat,  dabatur  left  nothing,  or  less  than  a  moiety, 

patrono,  contra  tabulas  testamen-  then  the  posssession  of  half  was 

ti,  partis  dimidie  bonorum  poe-  given  to  the  patron  contra  tabu- 

sessio :    siv^  intestatus  morieba-  las,  i.  e.  contrary  to  the  disposi- 

tur,  sao  h«rede  reiicto  filio  adop-  tion  of  the  testament.    And,  if  a 
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tivo,  dabatar  aeque  patrono  con-  freed-man  died  intestate,  leaving 
tra  hunc  siium  hsredem  partis  an  adopted  son  his  heir,  the  pos- 
dimidiae  bonorum  j)Ossessio.  Pro-  session  of  a  moiety  was  given  to 
desse  autem  liberto  solebant,  ad  the  patron  notwitlistundinu::  yet, 
excludendiim  patronum,  natu-  not  only  the  natural  and  lawful 
rales  liberi,  non  soliim  quos  in  children  of  a  freed-man,  whom 
potestate  mortis  tempore  habeat,  he  had  under  his  power  at  the 
sed  etiam  emancipati,  et  in  adop-  time  of  his  death,  excluded  the 
tionem  dati,  si  niodo  ex  aliqu^  patron,  but  those  children  also, 
parte  scripti  hseredes  erant,  aut  who  were  emancipated,  and  giv- 
pra»teriti  contra  tabulas  bonorum  en  in  adoption,  if  they  were  writ- 
possessionem  ex  edicto  praetorio  ten  heirs  for  any  part,  or  even, 
petierant.  Namexhaeredati  nullo  although  they  were  omitled,  if 
modo  repellebant  patronum.  they  Imd  requested  the  possession 

CONTRA  TABULAS,  by  virtuc  of 
the  praetorian  edict.  But  disin- 
herited children  by  no  means  r^ 
pelled  the  patron. 


DE  LEGE  PAPIA. 

§11.    Posteaverb  lege  Papia  §2.  But  afterwards  the  rights 

adauctasunt  jura patronorum,  qui  of  patrons,   who    had    wealthy 

locupletiores   libertos    habebant.  freed-men  were  enlarged  by  the 

Cautum    enim  est,  ut  ex  bonis  Papian  law :    which    provides 

ejus,  qui  sestertium  centum  mill-  that  he  shall  have  a  man's  share 

ium  patrimonium   reliquerat,  et  out  of  the  effects  of  his  freed-man, 

pauciores  quam  tres  liberos  habe-  whther  dying  testate  or  intestate, 

bat,  siv^  is  testamento  facto,  siv5  who  hath  left  a  patrimony  of  an 

intestatus    mortuus  erat,    virilis  hundred  thousand  sestertii  and 

pars    patron  deberetur.      Itaque,  fewer  than   three  children :    so 

cum  unum  quidem   filium   fili-  that,  when  a  freed-man   hath  left 

amve  hseredem  reliquerat  liber*  only  one  son  or  daughter,  a  moie- 

tus,  perinde  pars  dimidia  debeba-  ty  is  due  to  the  patron,  as  if  the 

tur  patrono,  ac  si  is  sin6  uUo  filio  deceased  had  died  testate  without 

filiave  intestatus  decessisset :  cum  either  son  or    daughter.      But, 

verb  duos  duasve  heeredes  reli-  when,  there  are  two  heirs,  male 

querat,  tertia  pars  debebatur  pa-  or  female,  a  third  part  only  is  due 

trono ;  si  tres  reliqtierat,  repelle-  to  the  patron ;  and,  when  there 

batur  patronus.  are  three,  the  patron  is  wholly 

*  excluded. 


DE  CONSTITUTIONE  JUSTINIANL 

i  III.  Sed  nostra  constitution  }  3.  But  our  constitution,  (pub- 
(quam  pro  omni  natione  grseca  lished  in  a  compendious  form,  in 
lingua  compendioso  tractatu  ha-   the  Greek  language^  for  the  ben- 
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bito  composuimus,)  ita  hnjusmo-  efit  of  all  nations,]  ordained,  that 
di  causam  definivit  ^  ut,  siqui-  if  a  f reed-man,  or  freed-woman, 
d^m  libertus  vel  liberta  minores  die  possessed  of  less  than  an 
centenariis  sint,  id  est,  minus  hundred  aureij  (for  thus  have 
centum  aureis  habearit  substanti-  we  intrepreted  the  sum  mention- 
am,  (sic  enim  legis  Papia)  sum-  ed  in  the  Papain  law,  counting 
mam  interpretati  sumus,  ut  pro  one  aureus  for  a  thousand  ses- 
mille  sesteriiis  unus  aureus  com-  tertii^)  the  patron  shall  not  be 
putetur,)  nullum  locum  habeant  entitled  to  any  share  in  a  testate 
patronus  in  eorum  successione,  succession.  But,  where  a  freed- 
si  tamen  testaraentum  feceriiit ;  man,  or  women,  dies  intestate, 
sin  autem  intestati  decesserint,  and  without  children,  we  have 
nullo  liberorum  relicto,  tunc  pat-  reserved  the  right  of  patronage 
ronatiks  jus,  quod  erat  ex  leo^e  entire,  as  it  formerly  was,  ac- 
quodecim  tabularum,  integrum,  cording  to  the  law  of  the  twelve 
reservavit.  Cum  verd  majores  tables.  But,  if  a  freed  person 
centenariis  sint,  si  hae redes  vel  die  worth  more  than  an  hund- 
bonorum  possessores  liberos  ha-  red  aurei,  and  leave  one  child  or 
beant,  sive  unum,  sive  plures,  many,  of  either  sex  or  any  de- 
cujuscunque  sexus  vel  gradQs,  gree,  as  the  heirfi  and  possessors 
ad  eos  successiones  parentum  of  his  goods,  we  have  permitted, 
deduximus,  patronis  omnibus  that  such  child  or  children  shall 
modis  cum  suSl  progenie  semotis.  succeed  their  parent  to  the  en- 
Sin  autem  sin^liberis  decesserint,  tire  exclusion  of  the  patron  and 
siquidem  intestati,  ad  omnem  his  heirs:  and  if  any  fre(pl-pcr- 
hflBteditatem  patronos  patronas-  sons  die  without  children  and  in- 
que  vocavimus.  Si  vero  testa-  testate,  we  have  called  their  pat- 
men  tum  quidem  fecerint,  patron-  rons  or  patronesses  to  their 
OS  autem  aut  patronas  prseterie-  whole  inheritances.  And  if  any 
rint,  cum  nuUos  liberos  haberent,  freed  person,  worth  more  than 
vel  babentes  ros  exhasredaverint,  an  hundred  aurei,  hath  made  a 
vel  mater  sive  avus  maternus  testament,  omitted  his  patron, 
eos  prseterierint,  ita  quod  non  and  left  no  children,  or  hath 
possint  argui  inofficiosa  eorum  disinherited  them  ;  or  if  a  moth- 
testamenta,  tunc  ex  nostra  con-  er,or  maternal  grand-father,being 
stitutione  per  bonorum  posses-  freed-persons,  nave  omitted  to 
sionem  contra  tabulas,  non  dim-  mention  their  children  in  their 
idiam,  ut  antea,  sed  tertiam  par-  wills,  so  that  such  wills  cannot 
tern  bonorum  liberti  consequan-  be  proved  to  be  inofficious,  then 
tur  ;  vel  quod  deest  eis,  ex  con-  by  virtue  of  our  constitution,  the 
stitutione  nostra  repleatur,  si  patron  shall  succeed,  not  to  a 
quando  minus  tertia  parte  bono-  moiety  as  formerly  but  to  the 
rum  suorum  libertus  vel  liberta  third  part  of  the  estate  of  the  de- 
eis  reliquerit :  ita  sin  6  onere,  ut  ceased,  by  possession  contra  tab^ 
nee  liberis  liberti  libertaave  ex  e&  ulas :  and,  when  firQed-persons^ 
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parte  te^ata  vel  fideicommissa  leave  less  than  the  third  part  of 
prsBStentur,  sed  ad  cohseredes  eo-  their  effects  to  their  patrons,  our 
rum  hoc  onus  redundet:  multis  constitution  ordains,  that  the  de- 
aliis  casibus  k  nobis  in  prsefata  ficiencyshallbe  supplied;  nor  shall 
constitutione  cougregatis,  quos  this  third  part,  be  subject  to  trusts 
necessarios  esse  ad  hujusmodi  or  legacies  even  for  the  benefit  of 
dispositionem  juris  perspeximus :  the  children  of  :the  deceased;  for 
ut  tam  patroni  patronaeque  quam  the  co-heirs  only  of  the  patron 
liberi  eorum,  nee  non  qui  ex  shall  bear  this  burden.  In  the 
transverso  latere  veniunt  usque  before  mentioned  coustitutioni 
ad  quintum  gradum,  ad  succes-  we  have  collected  many  more 
sionem  libertorum  libertarumve  cases,  necessary  in  relation  to  the 
vocentur,  sicdt  ex  e&  constitu-  right  of  patronage ;  that  patrons 
tione  intelligendum  est.  Et,  si  and  patronesses,  their  children 
ejusdem  patroni  vel  patrone,  vel  and  collateral  relations,  as  far  as 
duo  rum  duarumque  pluriumve,  the  fifth  degree,  might  be  called 
liberi  sint  qui  proximior  est,  ad  to  the  succession  of  their  freed- 
liberti  vel  libertSB  vocetur  sue-  men  ana  freed-women ;  as  will 
cessioinem ;  et  in  capita,  non  in  appear  more  fully  from  the  or- 
stirpes,  dividatur  successio  ;  eo-  dinance  itself.  And,  if  there  be 
dera  mode  et  in  iis,  qui  ex  trans-  many  children  of  one,  two  or 
verso  latere  veniunt,  servando.  more  patrons  or  patronesses,jthe 
Pen^  enim  consonantia  jura  in-  nearest  in  degree,  is  called  to  the 
genuitatis  et  libertinitatis  in  sue-  succession  of  his  freed  man  or 
cessioH^bus  fecimus.  freed-woman ;   and,  when  there 

are  many  in  equal  degree,  the 
estate  must  be  divided  in  capita 
and  not  in  stirpes :  the  same  or« 
der  is  decreed  to  be  [observed 
among  the  collaterals  of  patrons 
and  patronesses :  for  we  have 
rendered  the  laws  of  succession 
almost  the  same  both  as  to  inffen- 
ui  and  lUfertinu 


QUIBUS   UBERTTNIS  SUCCEDITUR. 

}  lY.  Sed  heec  de  iis  libertinis  }  4.  What  we  have  said  re- 

hodie  dicenda  sunt,  quia  in  civ-  lates  to  modem  freed-men  who 

itatem    Romanam  pervenerunt,  are  all  citizens  of  Rome  ;  for 

cum  nee  sint  alii  liberti,  simul  et  there  is  now,  no  other,  the  Ded- 

Dedititiis  et  Latinis  sublatis  cum  ititii  and  Latini  being  abolished: 

Latinorum    successiones   nulls  the  latter  of  whom  never  enjoyed 

penitds  erant ;  quia,  lic^t   ut  lib-  any  right  of  succession;  for  al- 

eri  vitam  suam  peragebant,  atta-  though  they  led  the!lives  of  freed- 

mto  ipso  ultimo  spiritu  simul  men,  yet,  with  their  last  breath- 

animam  atque  libertatem  amitte-  they  lost  both  their  lives  an  liber- 
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bant :  et,  quasi  sevorutn,  ita  bo-  ties :  for  their  possessions,  like 
na  eorum  jure  quodammodo  pe-  the  gfoods  of  slaves,  were  detain- 
culii  ex  lege  JuniaNorbana  man-  ed  by  their  luumiiDiUor.  who  pos- 
umissores  detinebant.  Posiea  sessed  tfirm,  as  a  pecuUunij  by 
verb  senatus-consiilto  Largiano  virtue  of  the  law  Junia  Nor^ 
cautumfuerat,  utliberi  manumis-  btia.  It  was  afterwards  provid- 
soris,  noa  nominatitn  exhseredati  ed  by  the  senatus-consnltum 
facti,  extraneis  haeredibus  eorum  Largianum,  that  the  children 
in  bonis  Latinorum  praeponeren-  of  a  manumittor,  not  disinherited 
tar.  Quibus  etiam  supervenit  by  name,  should  be  preferred  to 
Divi  Trajani  edictum,  quod  eun-  any  strangers,  whom  a  manumit- 
dem  hominem,  si  invito  vel  igno-  tor  might  constitute  his  heirs ; 
rante  patrono,  ad  civitalem  Ro-  then  followed  the  edict  of  Tra- 
manam  venire  ex  beneficio  prin-  jan^  by  which  if  a  slave  either 
cipis  festinarat,  faciebat  quidem  against  the  will  or  without  the 
vivum  civem,  Latinum  verb  mo-  knowledge  of  his  patron  should 
rientem.  Sed  nostra  constitu-  obtain  the  freedom  of  Rome  by 
tione,  propter  hujusmodi  condi-  favor  of  the  emperor,  such  slave 
tionum  vices  et  alias  difiicultates,  should  continue  free,  while  liv- 
cum  ipsis  Latinis  etiam  legem  ing,  but,  at  his  death,  should  be 
Juniam,  et  senatus-consultum  regarded  only  as  a  Latin.  But 
Largianum,  et  edictura  DiviTra-  we,  being  averse  to  these  chang- 
jani,  in  perpetuum  deleri  censui-  es  of  condition,  and  dissatisfied 
mus,  ut  omnes  liberi  civitate  Bo-  with  the  difficulties  attending 
mana  fruantur ;  et  mirabili  mo-  them,  have  thought  proper,  by 
do  quibusdam  adjectionibus  ipsas  our  constitution,  for  ever  to 
vias,  quee  in  Latinitatem  duce-  abolish,  together  with  the  Latins f 
bant  ad  civitatem  Romanam  ca-  the  law  Juniay  the  senatus-can- 
piendam  transposuimus.  sultum   Largianum^    and    the 

edict  of  Trajan;  so  that  all 
freed-men  may  become  freed-men 
of  Rome.  And  we  have  happily 
contrived  by  some  additions,  that 
the  n:anner  of  conferring  the 
freedom  of  Latins  should  now 
become  the  manner  of  conferring 
the  freedom  of  Rome. 
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TITULUS  NONUS. 
DE  ASSIGNATIONE  LIBERTORUM. 

D.  xxxviii.  T.  4. 

AN  ASSIGNARI  POSSIT,  ET  QUIS  ASSIGNATIONIS   EFFECTUS- 

IN  siiram^,  (quod  ad  bona  li-  Respecting  the  possession    of 

bertorum  attinet,)  admonendisu-  freed-men,   we   must    remember 

mus,  censuissesenatum,  utquam-  the  decree  of  the  senate  ;  where- 

vis  ad  omnes  patroni  liberos,  qui  by,  although   the  goods  of  freed- 

ejusdem  gradus  sunt,  cequaliat^r  men   belong  equally  to  all  the 

bona  libertorara  pertineant;  ta-  children  of  the  patron,  who  are 

men  licere  parent],  uni  ex  liberis  in  the  same  degree,  yet  it  is  law- 

assignare  libertum,'ut  post  mor-  ful  for  a  parent  to  assign  a  freed- 

t3m  ejus  solus  is  patronus  habea-  man  to  any  one  of  his  children, 

tur,  cui  assignatus  est ;  et  coeteri  so  that,  after  the  death  of  the  pa- 

liberi  qui  ipsi  quoque  ad  eadem  rent,  the  child,  to  whom  the  freed- 

bona,  nulU  assignatione  interve-  man  was  assigned,  is  solely  to  be 

niente,  parit^r  admitterentur,  ni^  esteemed   his   patron :    and    the 

hil  juris  in  his   bonis  habeant;  other  children,  who  would  have 

sed  ita  demum  pristinum  jus  re-  been  equally  admitted   liad   not 

cipiant,  si  is,  cui  assignatus  est,  this  been  the  case,  are  wholly  ex- 

decesserit,  nulis  liberis  relictis.  eluded ;    but,    if    the    assignee 

should  die  without  issue,  the  ex- 
cluded children  regain  their  form* 
er  right. 


DE  SEXU  ASSIGNATI,  ET  DE  SEXU  GRADUQUE  EJUS,    CUI  AS- 

SIGNATUR. 

,  §  I.  Nee  tantiim  libertum,  sed        §  1.    Freed-persons   of  either 

etiam  libertam,  et  non  tantiim  fil-  sex  are  assignable ;  not  only  to  a 

io  nepotive,  sed  etiam  filiee  nep-  son  or  grandson,  but  to  a  daugh- 

tive,  assignare  permittitur.  ter  or  grand-daughter. 

DE  LIBERIS  m  POTESTATE   VEL  EMANCIPATIS. 


§  II.  Datur  autem  heec  assig- 
nandi  facultas  ei,  qui  duos  plu- 
resve  liberos  in  potestate  habebit, 
ut  eis,  quos  in  potestate  habet,  as- 
signare libertum  libertamve  liceat. 
Und^  quaerebatur,  sieum,  cui  as- 
signavit,  postea  emancipaverit, 
num  evanescat  assignatio  7    Sed 


§  2.  The  power  of  assigning 
freed-persons  is  given  to  him, 
who  hath  two  or  more  children 
unemancipated,  so  that  a  father 
may  assign  a  freed-man  or  freed- 
woman  to  children  retained  un- 
der his  power :  hence  it  became 
a  question,  if  a  fiather   should 
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placuitevanescere :  quod  et  Juli-   assign  a  freed-man  to  hlPson  and 
aao  et  aliis  plerisque  visum  est.      aftemards  emancipnte  that  son, 

whether  the  assignment  would 
not  be  null?  which  hath  been 
determined  in  the  affirmative; 
and  so  thought  Julian  and  man7 
others. 


QUIfiUS  MODIS  AUT  VERBIS   ASSIGNATIO  FIT :  ET  DE   SENA- 

TUS-CONSULTO. 


§  III.  Nee  interest,  an  testa- 
mento  qiiis  assignet,  an  sinfe  tes- 
tamento ;  sed  etiam  quibuscun- 
que  verbis  patron  is  hoc  permiiti- 
tur  facere,  ex  ipso  SC.  qiiod 
Claudianus  temporibus  factum 
est,  Sebellio  Rufo  et  Asterio 
Scapula  Consulibns. 


§  3.  It  is  the  same,  whether 
the  assignment  of  a  freed-man  be 
made  by  testament,  or  not:  for 
patrons  may  assign  verbally; 
under  the  senatus-consuliunif 
passed  in  the  reign  of  Claudian 
in  the  consuhite  of  Sabellius 
Rufus  and  Asterius  Scapula. 


TITULUS  DECIMUS. 


DE  BONORUM  POSSESSIONIBUS. 


D.  xxxvii.    T.  1. 


CUR  INTRODUCTiE   BONORUM  POSSESSIONES ;   ET   QUIS   SIT 

EARUM  EFFECTUS. 

JUS  bonornm  posscssionis  in-  Therightof  succeeding  by  the 

troductum  est  k    praeiore,  emen-  possession  of  goods,  was  intro- 

dandi  veteris  juris  gratis:    nee  dnced  by  the  prcelor  in  amond- 

solura  in  inlestatorum  hseredita-  ment  of  the  ancient  law;  which 

tibus  vetus  jns  eo  modo  prcetor  he  corrected  ns  it  regarded  not 

emendavit,  sicut  supra    dictum  only  the  inherilancts  of  uites- 

est;  sed  in  eorum  qiioqne,  qui  lates,  (as  before  observed.)  but  of 

testamento      facto      decesserint.  those  also  who  die  testate  ;  for,  a 

Nam,  si  alienns  posthuinns  hoeres  posthumous  stranger  beinginstitu- 

fuerit  instiiutus,  qnatnvis  hseredi.  ed  heir,nlihoufi:h  ho  could  not  en- 

tatem  jure  civili  adire  non  popot-  terupon   the   inheritance   by  the 

erat,   cu.n  instituiio  non  valebat,  civil  Iuw,iuasmuch  as  his  institu- 

honorario  tamen  jure,  bonorum  tion  would  not  bevalid.yetby  the 

possessor  efficiehatur  ;    videlicet  (prastorian  or)   honorary  law,  ha 

cum  Ik  prflBtore  adjuTabatur.    Sed  might  be  made  the   possessor 
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et  k  nostra  constitutione  hodie   of  the  goods,  when  he  had  le- 
rectfe  haeres  inslituitur,    quasi  et   ceived  the  assistance  of  the  prse- 
jure  civili  non  incognitiis.    Ali-    tor.    Such  stranger  may  at  this 
quandd  tamen,  neque  emendandi    time,  by  onr  constiiiiiion,  be  le- 
neque  irupugnandi  veteris  juris,    gnlly  instituted  beir  as  a  person 
sed    majis    co:.firmandi    gratis,    not  unknown  to  the  civil   law. 
praetor  poilicetur  bonorum  pos-    But  the  prcetor  sometimes  bestows 
sessionem ;  nam  illisquoque,  qui,    tiie  possession  of  goods,  intendmg 
rect^  testamento  facto,  liaeredes    neither  to  amend  nor  impugn  the 
inst  tuti  sunt,  dat  secundum  ta-    old  law,  but  to  confirm  it :  for  he 
bulns        bonorum      possession-    gives  possession  secnndam  tabu- 
em.       Item    ab    intestato    suos    lets  to  those,  who  are  appointed 
beeredes,  et    agnatos,   ad    bono-    heirs  by  regular  testament.    He 
mm  possessionem  vocat ;  sed  et    also  calls  proper  heirs  and  ag- 
remote  quoque  bonorum  posses-   nates  to  the  possession  of  the 
sione  ad  eos  pertinet  haereditas    goods  of  intestates  ;  and  yet  the 
jure  civili.    ftuos  autem  solus    inheritance  would  be  their  own 
prastor  vocat    ad    hsreditatem,    by  the  civil  laWj  although  the 
haeredes  quidem  ipso  jure  non  fi-    praetor  did  not  interpose  nis  au- 
unt ;  nam  prsBtor  hceredes  face-    thority.      Bui  those,  whom  the 
re  non  potest;  per  legem  enim    praetor  calls  to  an    inheritance 
tantdra,  vel  similem  juris  consti-    merely  by  virtue  of  his  office,  do 
tionem,  hseredes  fiunt,  vel   per    not  become  legal   heirs;    inas- 
senatus-consulta  et  consthutiones    much  as  the  praetor  cannot  make 
principales  ;  sed,  cum  eis  praptor    an  heir ;  for  heirs  are  made  only 
dat  bonorum  possessionem,  loco    by  law,  or  by  what  has  the  effect 
haeredum  constituuntur,   et  vo-    of  a  law,  as  a  decree  of  the  sen- 
cantur  bonorem  posscssores.   Ad-    ate,  or  an  imperial  constitution, 
hue  autem    et  alios   complures    But,  when  the  praetor  gives  any 
gradus  praetor  fecit  in  bonorum    person  the  possession  of  goods, 
possession ibus    dandis,  dum    id    they  stand  in  the  place  of  heirs, 
agebat,  ne  qnis  sin^  successore    and  are  called  the  possessors  of 
moreretur.  Nam,angustisi$misfin-    the  goods.     He  hath  also  devised 
ibus  constilutnm  per  legem  duo-    many  other  orders  of  persons,  to 
decim  tabularum,  jus  percipiend-    whom  the  possession  of  goods 
arum    hacreditatem     praetor    ex    can  be  granted,  so  that  no  man 
bono  et  aequo  dilatavit.  may  die  without  a    successor: 

and,  by  the  rules  of  justice  and 
equUy,  he  hath  enlarged  the  right 
of  taking  inheritances,  which 
was  bounded  within  very  narrow 
limits  by  the  laws  of  the  twelve 
tablet. 
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DE  SPECIEBUS  ORDIXARIIS.    JUS  VETUS. 

§  L  Sunt  autfem  bonorum  pos-  §  1.  The  possessions  of  goods 
sessiones  ex  testarnento  quidem  or  p  setorian  testamentary  sue- 
has;  prima, quae  prasteritisliberis  cessions,  are  these.  First,  that 
datnr  vocaturque  contra  tabulas:  which  is  given  to  children,  not 
secunda,  qunm  omnibus  jure  mentioned  in  the  testament ;  this 
scriptis  haeredibus  praetor  poll  ice-  is  called  possession  contrary  to 
tur  ;  ide6que  vocatnr  secundum  the  testament.  The  second,  that 
tabulas.  Et,  cum  de  testatis  pri-  which  the  praetor  promises  to  all 
us  locutus  est,  ad  intestatos  tran-  written  heirs,  and  is  therefore 
situm  fecit:  et  primo  loco  suis  called  possession  according;  to  the 
haeredibus,  et  iis,  qui  ex  edicto  testament.  These  being  fixed  he 
prsetoris  inter  suos  haeredes  con-  goes  to  intestacies  ;  and  first  he 
numerantur,  dat  bonorum  posses-  gives  the  possession  called  unde 
sionem,  qus  vocatur  unde  liberi.  liberi,  to  the  proper  heirs,  or  to 
Secundo,  legitimis  haeredibus.  those,  who  by  the  praetorian  edict 
Tertio,  decem  personis,  quas  ex-  are  numbered  among  the  proper 
traneo  manumissori  prasferebat.  heirs  :  secondly,  to  the  legitimate 
Sunt  autem  decem  personae  hae  ;  (legal)  heirs :  thirdly,  to  ten  per- 
pater,  mater,  avus,  avia,  tam  pa-  sons,  in  preference  to  a  stranger, 
terni  quam  materni ;  item  tiiius,  who  was  the  manumittor,  viz.  to 
filia;  nepos,  neptis,  tam  ex  filio,  a  father,  a  mother,  or  a  grand- 
quam  ex  fiiia;  frater  sororve,  father  or  grand-mother,  paternal 
consanguinei  vel  uterini.  dnar-  or  maternal ;  to  a  son,  a  drmghter, 
to,  cognatis  proximis.  duinto  or  to  a  grand-son  or  grand-duugh- 
tanquam  ex  familia.  Sexto,  pat-  ter,  as  well  by  a  daughter  as  by 
rono  patronaeque,  liberisque  eo-  a  son ;  to  a  brother  or  sister, 
rumet parentibus.  Septimo, viro  either  consanguine  or  uterine: 
et  nxori.  Octavo,  cognatis  man-  fourthly,  to  the  nearest  cognates : 
umissoris.  fifthly,  to  those  who  are,  as  it 

were,  of  the  family  :  sixthly,  to 
the  patron  or  patroness,  and  to 
their  children,  and  their  parents: 
seventhly,  to  an  husband  and 
wife :  eighthly,  to  the  cognates 
of  a  manumittor  or  patron. 


JUS  NOVUM. 


i  II.  Sed  eas  quidem  prastoria  §  2.    The  prastor's   authority 

iatroduxit  jurisdictio:    k  nobis  hath    introduced    these  siicces- 

tam^Q  nihil  incuriosum  praeter-  sions  ;    as  to  ourselves,  having 

missum  est ;    sed,  nostris  consti-  passed  over  nothing  negligentlyy 

tutionlboi    omnia    corrigenteSi  we  have  admitted  by  our  ooniti- 
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contra  tabulas  quidem  et  secnn-  tutions  the  possession  of  goods 

dumtabulas  bonorum  possessio-  contra  tabulas  and  secundum  tab- 

nes  admissimus,  utpote  necessa-  ulas,  as  necessary  ;   and  also  the 

rias  conslitntas:   nee  non  ab  in-  possessions    ab  intestate,  called 

tesiato,  unde  liberi,  el  unde  louit-  nnde  liberi  arjd   nnde  legitimi ; 

imi,  bonorum  possessiones.   Quae  but  we  have  briefly  shown,  that 

autem  in  prsetoris  edicto  quinto  the  possession,  called  unde  decern 

loco  posita  fuerat,  id   est,  unde  personre,  which  was  ranked  by 

decern  personae,  earn  pio  proposi-  the  praetors  edict  in  the  tilth  or- 

to  et  compendioso  sermone  super-  der,  was  unnecessary :  for,  where- 

vacuam  ostendimus.     Cumenim  as  that   possession   preferred  ten 

praefata  bonorum   possessio    de-  kinds  of  persons  to  a  stranger, 

cem  personam  prajponebat  extran-  being  the  manumittor,  our  con- 

eo  manumissori  nostra  constitu-  stitution  on  that    subject,   hath 

tio,  quam  de  emancipatione  libe-  permitted  all  parents  to  manumit 

rorum  fecimus,  omnibus  parenti-  their  children,  under   the    pre- 

bus  eisdemque  manumissoribus,  sumption  of  a  fiduciary  contract; 

contracta    fiducia,    manumissio-  so  that  the  possession   unde  de- 

nem  facere  dedit ;  ut  ipsa  manu-  cem  personce  is  now  useless.  The 

inissio  eorura  hoc  in  se  habeat  afore-mentioned  fifth  possession 

privilegium,  et  supervacua  fiat  being  thus  abrogated,  we  have 

supradicta    bonorum    possessio.  now  made  that  the  fifth,  which 

Sublaia  igitur    praedicta  quinta  was  formerly  the  sixth,  by  \yhich 

bonorum  possessione  in  gridum  the  praetor  gives  the  succession  to 

ejus  sextam  antea  bonorum  pos-  the    nearest     cognates.       And, 

sessionem  induximus,  etquintam  whereas  formerly  the  possession 

fecimus,  quam  praetor  proximis  tanquam  ex  famili&,  was  in  the 

cognatis  pollicetur.    Cumque  an-  seventh  place,  and  the  possession 

teafuerat  septimo  loco  bonorum  unde  patroni  patronsBque,  liberi 

possessio,  tanquam  ex  familia,  el  el  parentes  eorum,  was  in  the 

octavo,  unde  patroni  patronaeque,  eighth,  we  have  now  annulled 

liberi  et  parentes  eorum,  utram-  them  both  by  our  ordinance  con- 

que  per  constitutionem  nostram,  cerning  the  right  of  patronage, 

quam  de  jure  patronatOs  fecimus,  And  having  brought  the  succes- 

penitiisevacuavimus.  Cumenim,  sions  of  the  libertini  to  a  simili- 

ad  similitudinem  successionis  in-  tude  with  those  of  the  ing^nui, 

genuorum,  libertinorum  succes-  (except,  that  we  have  limited  the 

siones  posuerimus,  quas  usque  former  to  the  fifth  degiee,  so  that 

ad  quinlum  gradum  lantummodb  there  may  still  remain  some  dif- 

coarctavimus,  ut  sit  aliqua  inter  ference  between  them)  we  think, 

ingenuos  et  libertinos  diffcTentia,  that  the  possessions  contra  tabu- 

sulBcit  eis  tam  contra  tabulas  bo-  las,  unde  legitimi,  and  un?e  <iOff. 

nonim  possessio,  quam  unde  le-  nati  may  suffice,  by  which  ail 

gitirai,  et  unde  cognati,  ex  quibus  persons    may    vindicate     their 

possunt  sua  jura  vindicare,  omni  rights ;    the  niceties  and  mextri- 
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•scrupulositate  et  inextricabili   cr-  cable  errors  of  those  tw^  kinds 

rore    istarum  dnarum  bonorum  of  possessions,  tanquam  ex  fa-- 

possessionum    resoluto.      Aliam  milia  and  unde  patronif  being 

vero  bonorum  possessionem,  quae  removed.     The  other  possession 

ande  vir  et  uxor  appellaiur,  et  of   goods,   calif d   vir    et  vxoTy 

nono  loco  inter  veteres  bonorum  which    held    the    ninth     place 

possessioiies  posita  fnerat,  et  in  among  the  ancient  possessions, 

sua  vi^ore  servavimus,  et  altiore  we  have  preserved  in  full  force 

loco,  id  est,  sexto,  earn  posuimns :  and  have  placed  in  an  higher,  ta 

decima  qiioque  veteri   bonorum  wit,  the  sixth  degree.     Tlie  tenth 

pos3cssione,  quae  erat  unde  cog''  of  the  ancient  possessions,  called 

nati  manumissoris,  propter  cau-  unde  cognati  manumissorisj  be- 

sas  enuraeratas  merit5  sublata,  in^  deservedly  obolished  for  cau- 

ut  ex  tantummodd  bonorum  pos-  ses    already  enumerated,    there 

sessiones  ordinaries  permancant,  now  remain  in  force  only  six  or- 

suo  vigore  poilentes.  dinary  possessions  of  goods.. 


SPECIES  EXTRAORDINARIA. 

i  III.   Septima    eas    secuta,       }  3.  To  these  a  seventh  pos- 

quam  optima    ratione  pra'tores  session  hath  been  added,  which 

introduxerunt:  novissim^  enim  the  prstors   have  very  properly 

promittitur  edicto  iis  etiam  bono-  introduced  ;   for,  by  a  late  edicts 

rum  possessio,  quibus,  ut  detur,  this  possession  is  promised  to  all 

lege  yei  senatus-consnito  vel  con-  those,  to  whom  it  is  appointed  by 

stitutione    comprehensum     est :  any  law,  senatus  consultum,  or 

quam  neque  bonorum  possession-  constitution :  and  the  praetor  hath 

ibus,  qua3  ab  intestato  veniunt,  not  positively  numbered  this  pos- 

neque  iis,  quae   ex    testamento  session  of  goods  either  with  the 

sunt,  praetor  stabili  jure  connum-  possessions  of  the  goods  of  intes- 

€raverit ;  sed  quasi  ultimum  et  tate  or  testate  persons,  but  hath 

extraordinarium  auxilium  (prout  given  it,  according  to  the  exi* 

res  exigit)  accommodavit,    scili-  gence  of  the  case,  as  the  last  and 

c^t  iis,  qui  ex  legibus,  senatus-  extraordinary  resource  of  those^ 

consultis,         constitutionibusve  who  are  called  to  the  successions 

principum,  ex  novo  jure,  vel  ex  of  testates  or  intestates,  by  any 

lestamento,  vel  ab  intestato  yen-  particular  law,  decree  of  the  sen- 

iunt  ate,  or  new  constitution. 


DE  SUCCESSORIO  EDICTO. 

{  lY.  Cum  igitur  plures  spe-      {4  The  pnetor,  having  introdih 
€168  succeasionem  prstor  intro-    c^  in  their  order  many  kinds  of 
easque  per  ordinem  dis-   successions,  and  as  persons  of 
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posuisset,  et  in  unaquaque  specie  different  degrees  are  often  found 
successionis  sspe  plures  extent  in  one  species  of  succession,  he 
dispari  ^radu  personae,  ne  actio-  thought  tit  to  limit  a  certain  time 
nes  creditorum  differentur,  sed  for  demandinc^  the  possession  of 
haberent,  qiios  convenirent,  et  ne  goods,  that  the  actions  of  credit- 
facilfe  in  possessionem  boiiorum  ors  may  not  be  delayed  for  want 
defuncti  mitterentiir,  et  eo  modo  of  a  proper  person  against  whom 
sibi  consulerent,  ideo  petendsB  to  bring  them,  and  that  thecred- 
bonorum  possessioni  certumtem-  ilors  may  not  possess  themselves 
pus  prsefmivit.  Liberis  iuique  et  of  the  effects  of  the  deceased  too 
parentibns,  tamnaturalibusquam  easily,  and  consult  solely  their 
adoptivis,  in  petenda  bonorum  own  advan(a£:e  :  therefore  to  pa- 
possessione  anni  spatium,  ceteris  rents  and  children,  whether  nat- 
autem  (agnatis  vel  cognatis)  cen-  ural  or  adopted,  he  hath  allowed 
turn  dierum,  dedit.  one  year,  within  which,  they  may 

either  accept  or  refuse  the  posses- 
sion. To  all  other  persons,  ag- 
nates  or  cognates,  he  allows  on- 
ly an  hundred  days. 

DE  JURE  ACCRESCENDI  ET  ITERUM  DE  SUCCESSORIO  EDICTO. 

{  y.  Et  si  intra  hoc  tempus  §  6.  And,  if  a  person  entitled, 

aliquis    bonorum    possessionem  do  not  claim  possession  within 

non  petierit,  ejusdem  gradus  per-  the  time  limited,  his  right  of  pos- 

sonis  accrescit ;  vel,  si  uuUus  sit,  session  accrues  first  to  those  in 

deinceps  caeteris  bonorum  posses-  the  same  degree  with  himself; 

sionem    pcrind^  ex  successorio  and,  in  default  of  those,  the  prs* 

edicto  pollicetur,  ac  si  is,  qui  pre-  tor  by  successcry  edict  gives  the 

cedebat,  ez  eo  numero  non  esset.  possession  to  the  next  degree,  as 

Si  quis  itaque  delatam  sibi  bono-  if  he,  who  preceded,  had  no  right, 

rum  possessionem   repudiaverit,  If  a  man  refuse  the  possession  of 

non,  quousque  tempus  bonorum  goods,  Vhen  it  is  open  to  him, 

possessioni  prasfinitum  ezcesserit,  there  is  no  necessity  to  wait,  un- 

ezpectatur ;  sed  statim  csteri  ex  til  the  time  limited  is  expired, 

eodem  edicto  admittuntur.  but  the  next  in  succession,  may 

be  instantly  admitted  under  that 

edict. 


EXPLICATIO  DICn  TEMPORIS. 

}  VI.  In  petend^  autem  bono-  h  6.  In  applications  for  the  pos- 
rum  possessione  dies  utiles  siri-  session  of  goods,  we  count  all  the 
gull  coQsiderantur.  days,  which  are  utiles ;  i.  e.  those 

days,  on  which  the  party,  having 
knowledge  that  the  inheritance 
is  open  to  him,  might  apply  to 
the  judge. 
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QUOMODO  PETI  DEBET. 

J  VII.    St'd  ben&   anteriores  §  7.   Former  emperors,  Imve 

principes  et  luiic-caiisiE  provide-  wisely   provided,  Ihsit  no  person 

runt,  ne  qiiis  pro  petenda  bono-  need  demand  the   possession  of 

rum  possessione  ciiret;  sed,quo-  ^oods  in  solemn  form:  for,  if  a 

cnnqne  niodo   admiiientis  earn,  man  has  in  any  manner  signified 

indicium  osienderit,  intra  statuta  his  consent^to  accept  ihe  prcBto- 

tamen   lerapora,    plenum  habeat  rian  succession  within  the  pre- 

carum  beneficiuoL  scribed  time,  he  shall  enjoy  the 

benefit  of  it. 


TITULUS  UNDECIMUS. 


DE  AOdUlSITIONE  PER  ARROGATIONEM. 


CONTINUATIO. 


EST  et  alterius  generic  f)er 
tiniversitatem  successio ;  ques 
neque  lege  dnodecim  tabularnm, 
neque  prastoris  edicto,  sed  eo 
jure,  quod  consensu  receptum 
est,  introducta  est. 


There  is  also  an  universal  suc- 
cession of  another  kind,  intro- 
duced neither  by  the  laws  of  the 
twelve  tables,  tior  by  the  edict  of 
the  praetor,  but  by  the  law  foun- 
ded on  general  consent  and 
usage. 


QUiE  HOC  MODO  ACQUIRUNTUR.    JUS  VETUS. 


h  I.  Ecce  enim,  cum  pater-fa- 
milias  sese  in  arrogationem  dat, 
omnes  res  jus  corporales  et  incor- 
porales,  qusque  ei  debitse  sunt, 
arrogatori  antea  quidem  pleno 
jure  acquirebantur,  exceptis  iis, 
qus  per  capitis  diminutionem 
pereunt;  quales  sunt  operarum 
obligationes  et  jus  agnationis: 
usus  etenim  et  ususfructus,  lic^t 
hie  antea  connumerabantur ;  at- 


§  1.  For  example,  if  the  father 
of  a  family  gave  himself  in  ar- 
rogation,  his  property  corporeal 
or  incorporeal,  and  the  debts  due 
to  him,  were  formerly  acquired 
in  full  right  by  the  arrogator  ; 
those  things  only  excepted, 
which  perished  by  (ftminu^ton  or 
change  of  state;  as  the  duties  of 
freeed-men  to  their  patrons  and 
the  rights  of  agnation.    But  al- 
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tam&n  <capkis  diminutione  mini-  though  use  and  usufnict,.  were- 
ma  eos  tolli  prohibnit  nostra  con-  heretofore  numbered  among  those 
fltitutio.  rights  wliich  perished  by  diminu- 

tion, yet  our  constitution  hath 
prohibited  them  from  being  ta- 
ken away  by  the  less  dhninu- 
Hon. 


JUS  NOVUM. 

§  II.  Nunc  autem  nos  eandem  §  2.  But  we  have  now  h'mited 

acquisitionem,  quae  per  arroga-  the  acquisitions  from  arrogation,^ 

tionera   fiebat,   coarctavimus  ad  by  those  of  natural  parentage: 

similitudinem  natumlium  paren-  for  nothing  is  now  acquired  eith- 

tum.     Nihil  enim  alind,  nisi  tan-  er  by  natural  or  adoptive  parents^ 

tummodo  ususfrnctus,  tarn  natu-  but  the   bare  usufruct  of  those 

ralibus  parentibus  quam  adopti-  things,  which  their  children  pos- 

vis,  per  filios-familias  acquiritnr  sess  extrinsically  in  their  own 

in  lis  rebus, qua)  extrinsecus  fil-  right:  the  property  still  remain- 

lis  obveniunt,  dominio  eis  inte?-  ing  entire  (in  the  adopted  or  nat- 

ro  servato.     Mortuo  autem  filio  ural  child.)    But,  if  an  arrogated 

arrogalo    in    adoptive     familift,  son  die  under  power  of  his  arro- 

etiam  dominium  rerum  ejus  ad  gator,  then  even  the  property  of 

arrogatorem  pertransit ;  nisi  su-  the  effects  of  such  son  will  pass 

persint  ali«  personse,  qus^X  con-  to  the  arrogator  in   default  of 

stitutione  nostra  patrem  in  iis,  those ^rsons,  whom  we  have  by 

3Uffi  acquiri  non  possunt,  antece-  our  constitution  preferred  to  the 

ant.  father  in  the  succession  of  those 

thingfs,  which  could  not  be  ac- 
quired for  him. 


EFFECTUS  HUJUS  ACQUISITIONIS. 

h  III.  Sed  ex  diverse,  pro  eo  §  3.  On  the  other  hand  an  ar- 

quod  is  debuit,  qui  se  in  adoptio-  rogator  is  not  directly  bound  to 

nera  dedit,  ipso  quidem  jure  ar-  satisfy  the  debts  of  his  adopted 

rogator  non  tenetur,  sed  nomine  son  ;  but  he  may   be  sued  in  liis 

filii  convenitur  ;    et,  si   noluerit  son's  nnme;    and,  if  he  refuse  to 

eum  defendere,  permittitur  credi-  defend  his  son,  then  the  creditors, 

toribus,  per  competenies  nostros  by  order  of  the  proper   magis- 

magistratus,  bona,  quae  ejus  cum  trates,  may  seize  upon  and  legal- 

usufructu   futura  (uissent,  si  se  ly  sell  all  those  goods,  of  which 

alieno  juri  non  subjecisset,  possi-  the  usufruct,  as  well  as  the  prop- 

dere,  et  legitimo  modo  ea  dispo-  erty,  would    have  been  in  the 

nere.  debtor,  if  he  had  not  made  him- 
self subject  to  the  power  of  an- 
other. 
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TITDLUS  DUODECIMUS. 
DE  EO,  CUI  LIBERTATIS  CAUSA  BONA  ADDICUNTUR. 


CONTINUATIO. 

Accessit  novus  casus  succes-  A  new  species  of  successioa' 
sionis  ex  constitutione  Divi  Mar-  hath  taken  its  rise  from  the  coo« 
•ci.  Nam,  si  ii,  qui  libertatem  ac-  stitution  of  Marcus  Aurelius- 
ceperunt  k  domino  in  testamento,  For,  if  those  slaves,  to  whom 
•ex  quo  non  aditur  hsereditas,  ve-  freedom  hath  been  bequeathed, 
lint  bona  sibi  addici  iibertatum  are  desirous,  for  the  st^ke  of  ob- 
•conservandarum  causa,  audiun-  taining  it,  that  the  inheritancei 
tur.  which  hath  not  been   accepted 

by  the  written  heir,  should  be 
adjudged  for  their  benefit,  they 
shall  obtain  their  request 


RESCRIPTCM  D.  MARCL 

(  L  Et  ita  Divi  Marci  rescript  §  1.  And  to  the  same  effect  is  the 

to  ad  Pompilium  Rufum  conti-  rescript  of  the  emperor  Marcfis 

netur :  verba  rescripti  ita  se  ha-  to  Pompilius  Rufiis :  the  words 

bent.    Si  Virginio  Valenti,  qui  of  which  are  **  If  the  estate  of 

testamento  suo  libertatem  quibus-  Virginius  Valens,  who,  by  tes- 

dara  adscripsit,  nemine  successo-  tamenl  hath  bequeathed  to  cer- 

re  ab  intestato  existente,  in  ea  tain  persons  their  freedom,  must 

causa  bona  ejus  esse  cceperunt,  necessarily  be  sold,  and  there  is 

ut  vsnire  debeant,  is,  cujus  de  ea  no  successor  ab  inthstato,  then 

re  notio  est,  aditus  rationem  desi-  the  magistrate  who  has  the  cog- 

derii  tui  habebit,  ut  Iibertatum,  nizance  of  these  affairs,  shall  up- 

tarn  earum,  quae  directo,  quam  on  application  hear  the  merits  of 

earura,  qu®  per  speciem  fidei-  your  cause,  that,  for  the  sake  of 

commissi  reliciss  sunt,   tuenda-  preserving  the  liberty  of  those,  to 

rum  gratia   addicantur  tibi,    si  whom  it  was  given  either  direct- 

idonee  creditoribus  caveris  de  so-  ly  or  in  trust,  the  estate  of  the 

lido,  quod  cuiquedebetur,solven-  deceased   may   be    adjudged  to 

do.     Et  ii  qnidem,  quibus  direc-  you,  on  condition,  that  you  give 

ta  libertas  data  est,  perinde  liberi  good  security  to  satisfy  the  cred- 

erunt,  ac  si  hsereditas  adita  es-  iters.     And  all   those,  to  whom 

set :  ii  autem,  quos  hseres  manu-  freedom  was  c?irec//y  given,  shall 

mittere  rogatus  est,  a  te  libertatem  then  become  free,  as  if  the  inher- 

eonsequentur ;    ita  autem  ut  si  itance  had  been  entered  upon  by 

non  alia  conditioue  velis  tibi  bo-  the    written    heir ;    but    those 

na  addici,  quam  ut  ii  etiam,  qui  whom  the  heir  was  ordered  to 
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directo  libertatem  acceperant,  tui 
liberti  fiant :  nan?  huic  etiam  vol- 
untati  tuap,  si  ii,  quorum  de  sta- 
tu agitur,  consentiant,  auctorita- 
tem  nostram  accommodamus.  Et, 
ne  hujus  rescriplionis  nostrae  em- 
olumentutn  alia  ratione  irritum 
fiat,  si  fiscus  bona  agnoscere  vo- 
l^uerit,  et  ii,  qui  bonis  nostris  at- 
tendunt,  sciant,  comraodo  pecuni- 
ario  praeferendam  esse  libertatis 
causain,  et  ita  bona  cogenda,  ut 
libertas  eis  salva  sit,  qni  earn 
adipisci  potuerunt,  ac  si  ha^redi- 
tas  ex  testamento  adita  esset. 


manumit,  shall  obtain  their  free- 
dom from  you  only.  And,  if 
you  are  not  willing,  that  the 
goods  of  the  deceased  should  be 
adjudged  to  you  on  any  other 
condition,  than  that  even  they, 
who  received  their  liberty  direct- 
ly by  testament,  shall  also  become 
your  freed-men,  we  then  order, 
that  your  will  shall  be  complied 
with,  if  the  persons  agree  to  it, 
who  are  to  receive  their  freedom. 
And,  lest  the  use  and  emolument 
of  this  our  rescript  should  be 
frustrated  by  any  other  means, 
be  it  known  to  the  officers  of  our 
revenue,  that,  whenever  our  ex- 
chequer lays  claim  to  the  estate 
of  a  deceased  person,  the  cause  of 
liberty  is  to  be  preferred  to  any 
pecuniary  advantage;  and  the 
estate  shall  be  so  seized,  as  to  pre- 
serve the  freedom  of  those,  who 
could  otherwise  have  obtained 
it ;  and  this  in  as  full  a  manner, 
as  if  the  inheritance  had  been  en- 
tered upon  by  the  testamentary 
heir." 


UTILrrAS  RESCRIPTL 


§  II.  Hoc  rescripto  subventum 
est  et  libertatibns  et  defunctis,  ne 
bona  eorum  k  creditoribus  possi- 
deantur  et  vaeneant.  Ceri^,  si 
fuerint  hac  de  caus&  bona  addic- 
ta,  cessat  bonorum  venditio  ;  ex- 
btit  enim  defuncti  defensor  et 


§  2.  This  rescript  is  calcula- 
ted in  favor  of  liberty,  and  also 
for  the  benefit  of  deceased  per- 
sons, lest  their  effects  should  be 
seized  and  sold  by  their  credit- 
ors :  for  it  is  certain,  that,  when 
goods  are  adjudged  to  a  particu- 
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quidem  idbneus,  qui  de  solido    lar  man  for  the  preservation  of 
creditoribus  cavet.  liberty,  a  sale  by  creditors  caa 

never  lake  effect :  for  he,  to  whom 
the  goods  are  adjudged,  is  the 
protector  of  the  deceased,  and 
must  be  a  person,  who  can  give 
security  to  the  creditors. 


UBI  LOCUM  HABEAT. 


}  III.  In  primis  hoc  rescriptum 
toties  locum  habet,  quoties  testa- 
mento  libertates  deltas  sunt.  Q,uid 
erg6,  si  quis  intestatus  decedens 
codicillis  libertatesdederit,  neque 
adita  sit  ab  intestato  hsereditas? 
Favor  constitutionis  debebit  lo- 
cum habere  :  certfe,  si  testatus  de- 
cesserit  et  codicillis  dederit  liber- 
tatem,  competere  earn,  neniini 
dubium  est. 


§  3.  This  rescript  takes  place, 
whenever  freedom  is  conferred 
by  testament.  But,  what  if  a 
master  die  intestate,  having  be- 
queathed freedom  to  his  slaves  by 
codicil,  and  his  inheritance  be 
not  entered  upon  ?  We  answer, 
that  the  benefit  of  the  rescript 
shall  extend  to  this  case ;  most 
certainly,  if  a  master  die  Estate, 
and  by  codicil  bequeath  freedom, 
the  rescript  shall  be  in  force. 


§  IV.  Tunc  enim  constitutioni 
locum  esse  verba  ostendunt,  cum 
nemo  successor  ab  intestato  exis- 
tat :  ergd,  quamdiu  incertum  erit, 
utrum  existat,  an  non,  cessabit 
constitutio.  Si  verb  certum  esse 
coBperit,  neminem  cxistere ;  tunc 
erit  constitutioni  locus. 


§  4.  The  words  of  the  rescript 
show,  that  it  is  in  force,  when 
there  is  no  successor  ab  intesta- 
to. Therefore  while  it  remains 
doubtful,  whether  there  be  or  be 
not  a  successor,  the  constitution 
shall  not  take  place  ;  but  when 
it  is  certain  that  no  one  will  en- 
ter upon  the  succession,  it  shall 
then  have  its  effect. 


§  V.  Si  is,  qui  in  integrum  res- 
titui  potest,  abstinuerit  haeredi- 
tate,  an,  quamvis  potest  in  integ- 
rum restitui,  potest  admitti  con- 
stitutio, et  bonorum  addictio  fieri  ? 
Quid  erg6,  si  post  addictionem, 
libertatum,  conservandarum  cau- 
sk  factam,  in  integrum  sit  resti- 
tutus?     Utique  non  erit  dicen- 


§  5.  But,  if  one  who  has  arisfht 
to  be  restored  in  integrum  (as  a 
minor)  should  delay  to  take  upon 
him  the  inheritance,  shall  the 
constitution  then  take  place,  and 
an  adjudication  of  the  goods  pass 
(to  a  stranger  or  one  of  the  slaves?) 
And  again,  after  an  adjudication 
has  been  made  for  the  sake  of 
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dum,  revocari  libertates ;  quia  se-   liberty,  shall  the  heir  Be  restored 
mel  competierunt  in  integrum  7    We  answer,  that 

freedom  once  obtained,  shall  not 
afterwards  be  revoked. 


DE  LIBERTATES  DAT^E  NON  SUNT. 


}  YI.  Hfldc  constitutio  liberta- 
tum  tuendarum  caus&  introducta 
est ;  erg6,  si  libertates  nullae  siut 
datae,  cessat  constitutio.  duid 
ergd,  si  vivus  dederit  libertates 
vel  mortis  caus&,  et,  ne  de  lioc 
quseratur,  utrum  in  fraudem  cred- 
itorum,  an  non,  factum  sit,  idcir- 
CO  velint  sibi  bona  addici,  an  au- 
diendi  sunt?  Et  mae:is  est,  ut 
audiri  debeant,  etsi  deficiant  ver- 
ba constitutionis. 


{  6.  This  constitution  was 
made  for  the  protection  of  liber- 
ty :  and  therefore,  when  freedom 
is  not  given,  the  constitution  has 
no  effect.  Suppose  then,  a  mas- 
ter hath  given  freedom  to  his 
slaves  either  irUer  vivos^  or  mor- 
tis causoy  and  to  prevent  the 
creditors  from  complaining  of 
fraud,  they  should  petition,  that 
the  estate  of  the  deceased  may  be 
adjudged  to  them ;  are  they  to  be 
heard?  we  think  they  ought, 
although  the  letter  of  the  consti- 
tution IS  deficient. 


DE  SPECIEBUS  ADDITIS  A  JUSTINIANO. 

i  TIL  Sed,  cum  multas  divis-       §  7.  But  perceiving  that  the 

iones  ejusmodi  constitutioni  dees-  rescript  was  deficient  in  many 

86  perspeximus,  lata  est  k  nobis  respects,  we  enacted  a  very  full 

plenissima    constitut\g,   in    qu&  constitution,    containing    many 

multse  species  collatae  sunt,  qui-  cases,  which  amply  explain  the 

bus  jus  hujusmodi  successionis  rights  of  succession  ;  which  any 

plenissimum  est  effectum  ;   quas  person  who  reads  that  coostitu- 

ex  ipsius  lectione  constitutionis  tion,  may  understand. 
potest  quia  cognoscere. 
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TITULUS  DECIMUS-TERTIUS. 

DE  SUCCESSIONIBUS  SUBLATIS,  aVJE  FIEBANT  PER 

BONORUM  VENDITIONES,  ET  EX  SENATUS- 

CONSULTO  CLAUDIANO. 

C.  vii.    T.  24. 

ERANT  ante  prsBdictam  sue-  There  were  many  other  kinds 

<;essionem  olitn  et  alias  per  nni-  of  universal    succession    before ' 

▼ersitatem  successiones ;   qualis  that,  which  we  treated  of  in  the 

fuerat  honor  urn  emptio,  qu®  de  foregoing  title ;    as  the  bonorum 

bonis   debitoris    vendendis   per  emptio ;  which  was  introduced 

multas  ambages  fuerat  introduc-  with  many  intricacies  for  the  sale 

ta ;  et  tunc  locum  habebat,  quan-  of  debtor's  estates,  and  continued 

do  judicia  ordinaria  in  usu  fue-  aslong  as  the  ordinary  judgments 

rant ;    sed,  cum  extraordinariis  were  in  practice ;  but,  when  the 

jadiciis  posteritas  usa  est,  ideb  extraordinary   judgments    were 

eamipsisordinariisjudiciisetiam  used,  the  emptio  bonorum  and 

bonorum  venditiones  experave-  the  ordinary  judgments  ceased 

rant:  et  tantummodb  creditor!-  together.    Creditors  can  now  pos- 

bus  datur  officio  judicis  bona  pos-  sess  themselves  of  the  goods  of 

sidere,  et,  proM  utile  eis  visum  their  debtors  and  dispose  of  themi 

est,  ea  disponcre :  quod  ex  latio-  as  they  think  proper,  by  the  de- 

ribus  digestorum  libris  perfectius  cree  of  a  judge.    These  points 

apparebit.    Erat  et  ex  senatus-  are  treated  of  more  at  large  in  the 

€onsulto    Claudiano   miserabilis  books  of  our  digests.    There  was 

per  universitatemacquisitio,  cum  also,  by  virtue  of  the  Claudian 

libera  mulier,  servili  amore  bac-  decree,  another  universal  acqui- 

chata,  ipsam  libertatem  per  sena-  sition  called   miserabilis :     for 

tusconsultum  amittebat,  et  cum,  example,  if  a  free- woman  had 

libertate  substantiam.    Q^uod  in-  debased    herself   by  cohabiting 

dignum  nostris  temporibus  esse  with  a  slave,  she  lost  her  freedom 

existimantes,  et  h  nostr&  civitate  by  the  before  named  decree,  and, 

deleri,  et  non  inseri  nostris  diges-  together  with  her  freedom,  her 

tis  oonoessimus*  estate  and  substance.     But,  this 

was,  in  our  opinion,  unworthy 
of  our  reign,  and  ought  to  be  ex« 
punged;  hence,  we  have  not 
permitted  it  to  be  inserted  in  the 
digests. 
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844 


UB.  III.    TIT.  XIV. 


TITULUS  DECIMUS-aUARTUS. 


DE  OBLIGATIONIBUS. 


D.  xliv.    T.  7.    C.  iv.    T.  10. 


CONTINUATIO  ET  DEFINniO. 


NUNC  transeamus  ad  obliga-  Let  us  now  pass  to  obligations, 
tiones.  Obligatio  est  juris  vincu-  An  obligation  is  tbe  chain  of  the 
lum,  quo  necessitate  aslringimur    law,  by  which  we  are  necessarily 


alicujus  rei  solvendaD  secundum 
nostree  civitatis  jura. 


bound  to  make  some  payment, 
according  to  the  laws  of  our 
country. 


DIVISIO  PRIOR. 

i  I.  Omnium  autem  obli,2:ation-        §  1.  Obligations  are  primarily 

um  summa  divisio  in  duo  genera  divided  into  two  kinds,  civil  and 

deducitur ;    namque  aut  civiles  praetorian.      Civil    obligations, 

sunt  aut  prstoriffi.     Civiles  sunt,  are  such  as  are  constituted  by  the 

qu»  aut  legibus   constitutae,  aut  laws,  or  by  any  species  of  the 

certojurecivilicomprobataesunt.  civil   law.       Praetorian  obliga- 

PraetorisB  sunt,   quas   proBtor  ex  tions  are  such  as  the  praetor  hath 

su&  jnrisdictiohe  constituit;  quae  appointed  by  his  authority  ;   and 

etiam  honorariae  vocantur.  are  also  called  honorary. 


DIVISIO  POSTERIOR, 


h  II.  Sequens  divisio  in  quatu- 
or  species  dividitur.  Aut  enira 
ex  contractu  sunt,  aut  quasi  ex 
contractu,  aut  ex  maleficio,  aut 
quasi  ex  maleficio.  Prius  est, 
ut  de  lis  quae  ex  contractu  sunt, 
dispiciamus.  Harum  aeque  qua- 
tuor  sunt  species.  Aut  enim  re 
oontrahuntur,  aut  verbis,  aut  lite- 
lis,  aut  consensu  :  de  quibus  sin- 
gulis dispiciamus. 


§  2.  The  second  or  subsequent 
division  of  obligations  is  fourfold ; 
by  contract^  by  quasi-contract ; 
by  malefeasajicCj  and  by  qiiasi- 
fnalefeasance.  Let  us  first  treat 
of  those  which  arise  from  con- 
iracf;  which  are  also  four  fold  : 
for  obligations  are  contracted  by 
the  thing  itself,  by  parol,  by  writ- 
ing, or  by  consent  of  parties. 
Let  us  take  a  view  of  each  of 
these. 


J 
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TITULUS  DECIMUS-QUINTUS. 
aUlBUS  MODIS  RE  CONTRAHITUR  OBLIGATIO. 

D,xii.    T.  1.    D.xiii.    T.  6.  7.    Civ.    T.  1 .  23.  24.  34. 

DE  MUTUO. 

RE  contrahitur  obli^atio,  velu-        An  oblioration  may  be  founded 

ti  mutiii  datione.     Mutui  autera  on  the  tliing^iiself ;  as  by  the  de- 

datio  in  lis  rebus  consistit,  quae  livery  of  a  loan   or  muiuum  : 

pondere,nuniero,mensur&ve,con-  and   this  may   be  of  anything, 

stant ;    veluti  vino,  oleo,  frumen-  having  weight,  number,  or  meas- 

to,  pecunia  numerate,  aere,  argen-  ure,  as  wine,  oil,  corn,  coin,  brass, 

to,  auro,  quas  res,  aut  numeran-  silver,  or  gold  ;  which  being  thus 

do,  aut  metiendo,  aut  appenden-  delivered,  become  the  property  of 

do,  in  hoc  damns,  ut  accipientium  the  receiver  :  and  since  the  iden- 

fiant.     Et,  quonilini  nobis  non  tical  things  lent  cannot,  but  oth- 

eaedem  res  sed  aliae  ejusdem  na-  ers  of  the  same   nature  must  be 

turae  et  qualitatis  redduntur,  ind^  returned  in  lieu  of  them,  this  loan 

etiam  mutuum  appellatum  est;  is  therefore  called  a  muiuum; 

quia  ita  k  me  tibi  datur,  ut  ex  for  in  this  case  /  so  give,  that 

meo  tuum  fiat :  et  ex  eo  contractu  what  is  mine  may  become  yours : 

nascitur  actio,  quae  vocatur  certi  From  this  contract  arises  the  ac- 

condictio.  lion,  cerii  condiciio. 


DE  INDEBITO  SOLUTO. 

§  I.  Is  quoque,  qui  non  debi-  §  1.  He  also  to  whom  another 
turn,  accepit  ah  eo,  qui  per  erro-  hath  paid  hy  mistake  what  was 
rem  solvit,  re  obligatur;  datur-  not  duo,  is  hound  by  the  thing 
que  asrenli  contra  eum  propter  received,  so  that  an  action  of  con- 
repetitionem  condictitia  actio :  diction  lies  for  the  recovery  at 
nam  perind^  ei  condici  potest,  si  the  suit  of  him,  who  paid  or  de- 
apparel,  eum  dare  oporiere,  ac  livered  it  erroneously.  And  this 
si  mutuum  accepisset.  Undfe  action  may  be  brought  si  appa- 
pupillus,  si  ei  sin^  tutoris  aucto-  ret,  eum  dare  oportere  ;  as  if  the 
ritate  indebilum  per  errorem  da-  receiver  liad  accepted  it  as  a  mu- 
turn  est,  non  tenebitur  indebili  tuum.  Hence  a  pupil,  to  whom 
condictione,  non  magis quam  mu-  a  payment  hath  been  erroneously 
tui  datione.  Sed  haec  species  ob-  made  without  the  authority  of 
ligationis  non  videtur  ex  con-  his  tutor,  is  not  subject  to  the 
tracta  consistere ;  cum  is,  qui  condiciio  indebiti,  t\ny  more  than 
aolvendi  animo  dat,  magis  volue-  to  the  certi  condiciio.    And  yet 
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rit   negotium  distrahere,   quam   this  species  of  obligation  does  not 
contrahere.  seem  founded  in  contract ;  since 

he,  who  pays  in  contemplation  of 
debt,  appears  more  willing  to  dis- 
solve, than  to  make  a  contract. 


DE  COMMODATO. 

}  II.  Item  is,  cui  res  aliqua       }  2.  He  also,  to  whom  the  use 

utenda  datur,  id  est,  commodatur,  of  any  particular  thing  is  granted 

re  obligatur,  et  teneiar  commo-  or  commodated^  is  bound  by  the 

dati  actione.    Sed  is  ab  eo,  qui  delivery  of  the  thing,  and  is  sub- 

mutULim  accepit,    lons:e  distat :  ject  to  the  action  commedataria. 

namque  non  ita  res  datur,  ut  ejus  But  such  person  widely  diflfers 

fiat ;  et  ob  id  de  e-k  re  ipsa  restit-  from  him,  who  hath  received  a 

uendA  tenetur.      Et  is  quidem,  mutuum :   for  a  commodatumf 

qui  mutuum  accepit,  si  quolibet  or  thing  I6nt,  is  not  delivered,  to 

fortuito  casu  amiserit,  quod  ac-  the  intent  that  it  should  become 

cepit,  veluti  incendio,  ruina,  nau-  the  property  of  the  receiver ;  and 

fragio,  aut  latronum  hostiumve  therefore  he  is  bound  to  restore 

incursu,    nihilomini^s    obligatus  the    identical    thing    received, 

manet.    At  is,  qui  utendum  ac-  There  is  al^  another  difference; 

cepit,  san^  quidem  exactam  dili-  for  he  who  hath  accepted  a  mu- 

gentiam  custodiendae  rei  prsestare  tuum,  is  not  freed  from  his  obli- 

tenetur  :    nee  suffirit  ei,  tantam  gation,  if  by  any  accident,  as  the 

diligentlam  ndhibuisse,  quantam  lall  of  an  edifice,  fire,  shipwrecki 

suis  rebus  adhibere  solitus  est,  si  thieves,  or  the  incursions  of  an 

modb    alius    dihgentior   poterat  enemy,  he  hath  lost  what  he  re- 

eam  rem  ciistodire.    Sed  propter  ceived  :  hut  he,  who  hath  receiv- 

inajorem  vim,  majoresve  casus,  ed  a  commodattim^  or  a  thing 

non  tenetur,  si  modo  non  ipsius  lent  for  his  use  only,  is  indeed 

culp&  is  casus  intervenerit :  alio-  commanded  to  employ  his  utmost 

q\Xi  si  id,  quod  tibi  commodatum  diligence  in  keeping  and  preserv- 

est  domi,  percgr^    tecum   ferre  ing  it:     and  it  will  not  suffice, 

nialneris,  et  vel  incursu  hnstium  that  he  hath  taken  the  same  care 

praedonumve,  vel  naufragio,  am-  of  it,  which  he  was  accustomed 

iseris,  dubium  non  est,  quin  de  to  take  of  his  own  property,  if  it 

restituend^  ek  re  tenearis.    Com-  appear,  that  a  more  diligent  man 

modata  autem  res  tunc  propria  mi^ht  have  preserved  it ;   yet,  if 

intelligitur,  si  nulla  mercede  ac-  the  loss  was  occasioned  by  supe- 

cepta  vel  constitute,  res  tibi  uten-  rior  force,  or  some  extraordina* 

da  data  est :  alioqui,  mercede  in-  ry  accident,  and  not  by  any  fault, 

lerveniente,  locatus  tibi  usus  rei  be  is  then  not  obliged  to  make  it 
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videtur ;   gratuitum  enim  debet   good ;  but  if  a  man  choose  to  trav- 
esse  commodatum.  el  abroad,  with  that  which  hath 

been  lent    hitn    at    home,   and 
^'  should  lose  it  by  shipwreck,  or 

the  incursion  of  enemies,  or  rob- 
bers, it  is  not  doubted,  but  he  is 
bound  to  make  restitution,  or  pay 
an  equivalent.  A  thing  is  prop- 
erly said  to  be  lent  or  commodate 
ed^  when  one  man  permits  an- 
other to  enjoy  the  use  of  it,  and 
receives  nothing  by  way  of  hire : 
otherwise  the  thing  is  let,  and 
not  lent ;  for  a  commodatum^  or 
loan,  must  be  gratuitous. 

DE  DEPOSITO. 

}  III.  Prceterea  et  is,  apud  §  3.  A  person  entrusted  with  a 
quern  res  aliqua  deponitur,  re  deposit,  is  bound  by  the  delivery 
oblieatur,  teneturque  actione  de-  of  the  thing,  and  is  subject  to  an 
positi  ;  quia  et  ipse  de  e&  re,  action  of  deposit,  because  he  is 
quam  accepit,  restituenda  tenetur.  under  an  obligation  of  making 
Sed  is  ex  eo  solo  tenetur,  si  quid  restitution  of  that  very  thing, 
dolo  commiserit :  culpa;  autem  which  he  received.  But  a  de- 
nominc,  id  est,  desidia*  ac  negli-  positary  is  only  thus  answerable 
gentiae,  non  tenetur.  Itaque  se-  on  account  of  fraud  ;  for  where 
curus  est,  qui  parilim  dihgentfer  a  fault  only  can  be  proved  against 
custoditam  rem  furto  amlserit:  him,  such  as  negligence,  he  is 
quia,  qui  negligenti  amico  rem  under  no  obligation  ;  and  he  is 
custodiendam  tradit,  non  ei.  sed  therefore  secure,  if  the  thing  de- 
sus  facilitati,  id  itnputare  debet,    posited  be  stolen  from  him,  even 

although  it  were  carelessly  kept 
For  he,  who  commits  his  goods 
to  the  care  of  a  negligent  friend, 
should  impute  the  loss,  not  to  his 
friend,  but  to  his  own  want  of 
caution. 


DE  PIGNORE. 

i  IV.  Creditor  quoque,  qui  pig-  M.  A  creditor  also,  who  hath 

nns  accepit,  re  obligatur;   quia  received  a  pledge,  is  bound  by 

et  ipse,  de  e^  re,  quam  accepit,  the  deUvery  of  it ;  for  he  is  oblig- 

restituend^,  tenetur  actione  pig-  ed  to  restore  the  very  thing,  which 

neratiti^.    Sed,  quia  pignus  utri-  he  hath  received,  by  the  action 

usque  gratis  datur,  et  debitoris,  called  pigneratitia.    But,  inas- 

quo  magis  pecunia  ei  credatur,  much  as  a  pledge  is  given  for  the 

32 
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et  credatoris,  quo  niagis  ei  in  mutual  service  ofboth  debtor  and 
tuto  sit  creditum,  placuit  suffice-  creditor,  (of  the  debtor,  that  he 
re,  si,  ad  earn  rem  custodiendam,  may  borrow  more  readily,  and 
exactam  diligentiam  adhibeat;  of  the  creditor,  that  repayment' 
quam  si  praestiterit,  et  aliquo  for-  may  be  better  secured,)  it  will 
tuito  casu  rem  amiserit,  securum  suffice,  if  the  creditor  shall  ap- 
esse,  nee  impediri  creditum  pe-  pear  to  have  used  an  exact  dili- 
tere.  gence  in  keeping  the  thing  pledg- 

ed :  for  if  so,  and  the  pledge  be 
lost  by  mere  accident,  the  credit- 
or is  secure,  and  is  not  prohibited 
from  suing  his  debt. 


TITDLDS  DECIMUSSEXTUS. 

DE  VERBORUM  OBLIGATIONIBUS. 

D.  xlv.    T.  1.    C.viii.    T.  38. 

SUMMA. 

VERBIS  obligfatio  contrahitur  A  verbal  obligation  is  made  by 
ex  interrogatione  et  responsione,  question  and  answer,  when  we 
cum  quid  dari  fierive  nobis  stip-  stipulate,  that  any  thing  shall  be 
ulamur ;  ex  qu^  duse  proficiscun-  given  or  done  ;  hence  arise  two 
tur  actiones,  tam  condictio  certi,  actions,  viz.  the  condiciio  certi, 
si  certa  sit  stipulatio,  quam  ex  when  the  stipulation  is  certain  ; 
stipulatu,  si  incerta  sit :  quae  hoc  and  the  condictio  ex  stiptilatUf 
nomine  inde  uti tur,  quod  stipu-  when  it  is  uncertain.  This  obliga- 
lum  apud  veteres  firmum  appel-  <  tion  is  called  a  stipulation,  be- 
labatur,  forte  &  stipite  descendens.    cause  whatever  was  firm,  was 

termed  stipulum^  by  the  ancients ; 

probably  from  stipes^  the  trunk 

of  a  tree. 

DE  VERBIS  STIPULATIONUM. 

§  I.  In  hac  re  olium  talia  verba       §  I.  The  following  words  were 

tradita  f uerunt ;  Spondes  1  Spon-  formerly  used  in  all  verbal  obli- 

deo.  Promittis  7  Promito.  Fide-  gations. 

promittisl  Fide-promitto.  Fide-  Do  you  under-  Spondes  1  Spon 
jubes  ?  Fidejubeo.  Dabis  ?  Da-  take  ?  deo. 

bo.    Fades  ?    Faciani.    Utrum  Do  you  prom-  Promittis  1  Pro- 
autem  Latinft  an  Grsec^  vel  qua-  ise  ?  mitto. 
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libet  aliA,  linguft  stipulatio  concip-  Do  you  faithful-  Fide-prmnittis  ? 
iatur,  nihil  interest.;  scilicet,  si  ly  promise?  Pide-promitto. 
uterqiie  stipulantium  intellectnm  Do  you  pledge  Fidejubesl  Fi- 
ejus  linornsB  habeat:  nee  necesse        yourself'/  de-jnbeo, 

esteadetn  linguautrumqne  uti,sed  Will  you  deliv-  Dabisl  Dabo, 
sufficit  cori'xruentpr  ad  interroga-       er  ?  Paciesl  Faciam, 

ta  respondere.     Qiiinetiam  duo    Will  you    per- 
Gr»ci  Latina  lingua  contrahere        form  ] 

obligationera  possmit.  Sed  haec  And  it  is  not  material  whether  the 
solernnia  verba  olim  qiiidem  in  stipulation  be  co:;ceived  in  Latin, 
usufuerunt;  postea  auiera  Leo-  Greek,  or  any  other  language,  if 
nina  coristitutio  lata  est,  quae,  so-  the  parties  understand  it :  nor  is 
lemnitate  verborum  sublata,  sen-  it  necessary  that  the  same  Ian- 
sum  et  consonantum  intellectum  guage  should  be  used  by  each 
ab  utraque,  parte  solQm  deside-  person ;  for  it  is  sufficient,  if  a 
rat,  quibuscunque  tandem  verbis  pertinent  answer  be  made  to  each 
ezpressum  est.  question.    So  two  Greeks  may 

contract  in  Latin.  Anciently  in- 
deed it  was  necessary  to  use  those 
solemn  words  before  recited  ;  but 
the  constitution  of  the  emperor 
Leo  was  afterwards  enacted, 
which  takes  away  this  verbal 
solemnity,  and  requires  only  the 
apprehension  and  consent  of 
each  party,  expressed  in  any  form 
of  words. 


QUIBUS  MODIS  STIPULATIO  FIT.    DE  STIPULATIONE  PURA  VEL 

IN  DIEM. 

i  IL  Omnis  stipulatio  aut  in  §  2.  Every  stipulation  is  made 
diem,  aut  sub  conditione  fit.  Pu-  to  be  performed  simply^  or  at  a 
r^,  veluii  quinque  aureos  dare  day  certain^  or  conditionally, 
spondes  ?  idque  confestim  peti  Simply^  when  a  man  s  lys  do 
potest.  In  diem,  cum  adjecto  you  promise  to  pay  Jive  avrei  % 
die,  quo  jwcunia  solvatur,  stipu-  and,  in  this  case,  the  money  may 
latio  fit;  veluti,  decim  aurkos  be  instantly  demanded.  At  a 
primis  calendis  Martiis  dare  day  certain^  as  when  the  day  is 
spondes?  idautem,quod  indiem  mentioned  on  which  the  money 
stipulamur,  statim  quidem  debe-  is  to  be  paid  ;  thus,  do  you  prom- 
tux  \  sed  peti  prius,  quam  dies  ise  to  pay  me  Jive  avrei  on  the 
venerit,  non  potest;  acneeo  qui-  Jirst  of  March  ?  but  that  which 
dem  ipso  die,  in  quem  stipulatio  we  stipulate  to  pay  at  a  day  cer- 
facta  est,  peti  potest ;  quia  totus  tain,  though  it  become  immedi- 
is  dies  arbitrio  solventis  tribui  de-  ately  due,  cannot  be  demanded 
bet ;  neque  enim  certum  est,  eo  before  the  day  comes ;  nor  can  it 
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die,  in  quem  promissum  est,  da-  even  then  be  sued ;  for  the  whole 
turn  non  esse,  priusquam  is  dies  day  must  be  allowed  for  pay- 
piseterierit.  ment ;  because  it  can  never  be 

certain,  tliat  there  hath  been  a 
failure  of  payment  on  the  day 
promised,  until  that  day  be  ex- 
pired. 


DE  DIE  ADJECTO  PERIMENDiE  OBLIGATIONES  CAUSA. 

§  tll.  At,  si  ita  stipnleris,  de-  §  3.  But,  if  a  man  thus  stipu- 
eemAVREOs  annuos.qnoadvivam,  lates ;  viz.  do  you  promise  to 
dare  spondes  f  et  pur^  facto  ob-  give  mc  ten  avrei  aiinually  as 
ligatio  intelligitnr,  et  perpetua-  long  as  Ilivel  the  obligation  is 
tur:  quia  ad  tempus  non  potest  understood  to  be  made  simply, 
deberi ;  sed  h  seres  petendo  pacti  and  becomes  perpetuated  ;  for  it 
exceptione  submovebitur.  cannot  remain  due  for  a  given 

time  only :  but  should  the  heir 
demand  payment,  he  shall  be 
barred  by  an  exception  of  agree- 
ment. 


DE  CONDITIONE. 

i  lY.  Sub  conditione  stipula-  i  4.  A  stipulation  is  conditional 
tio  fit,  cum  in  aliquem  casum  when  an  obligation  isrcferred  to 
difiertur  obligatio,  ut,  si  aliquid  an  accident,  and  depends  upon 
factum  fuerit,  vel  non  fuerit,com-  some  thing  to  happen  or  not  to 
mittantur.  stipulntio  ;  veluti,  si  happen,  before  the  stipulation  can 
Titiiis  consul  /actus,  quinque  take  eflect ;  for  instance,  c/o  you 
AUKKOs  dare  spondes  J  Si  quis  promise  to  pay  me  Jive  avkei, 
ita  stipuleiur,  si  in  capitolium  i/Titiusbe  made  consul  1  or  do 
no7i  ascenderOj  dare  spondes  1  you  pomise  to  pay  me  Jive  au- 
perind^  erit,  ac  si  stipulatus  es-  hki,  if  I  do  not  ascend  the  capi- 
pet,  cum  moreretur,  sibidari.  £a  toll  which  last  stipulation  is  in 
conditionali  stipulatione  tantum  effect  the  same,  as  if  he  had  stip- 
spes  est  debitum  iri ;  eamque  ip-  ulated,  the  five  aurei  should  be 
8am  spem  in  hieredem  transmitti-  paid  to  him  at  the  time  of  his 
rous,  si  prius,  quam  conditio  ex-  death.  It  is  to  be  observed,  that, 
tety  mors  nobis  contigerit.  in  every  conditional  stipulation, 

there  is  only  a  hope,  that  the 
thing  stipulated  will  become  due  ; 
and  this  hope  a  roan  transmits  to 
his  heirs,  if  he  die  before  he 
event  of  the  condition. 


UB.  in.    TIT.  XVL 


2S1 


DE  LOCO. 


J  V.  Loca  etiam  inseri  stipnla- 
tioni  soleiit ;  veliui,  Carthagini 
dare  spondes?  quae  stipulatio, 
lic^t  pur^  fieri  videatur,  tam^n  re 
ipsa  habet  tempus  adjectiim,  quo 
proinissor  utatur  ad  peciiniarn 
Carthagini  dandain.  Et  ide6,  si 
quis  RomsB  ita  stipuletur,  hodie 
Carthagini  dare  spondes  ?  inu- 
tilis  erit  stipulatio,  cuin  impossi- 
bilis  sit  lepromissio. 


§  5,  Even  places  are  often  in- 
serted in  a  stipulation  ;  ns,  do 
yon  promise  to  give  we  s^ich  a 
particvlar  thing  at  Cafthage? 
and  tins  stipuintion,  although  it 
appear  to  be  made  simply,  yet  in 
reality  carries  with  it  a  space  of 
time,  which  the  obligor  may 
make  use  of  to  enable  himself  to 
pay  the  morjey  promised  at  Car- 
thage And  therefore,  if  a  man 
at  Home  should  stipulate  in  these 
words,  do  yon  promise  to  pay 
me  a  sum  of  money  this  day  at 
Carthage  ?  the  stipulation  would 
be  null,  because  the  performance 
of  it  would  be  impossible. 


DE  CONDITIONE  AD  TEMPUS  PRiESENS  VEL  PRiETERITUM 

RELATA. 

}  YI.  Conditiones,  qu83  ad  prs-  i  6.  Conditions,  which  relate 

sens  vel  prasteritnm  tempus  refe-  to  the  time  present  or  past,  either 

runtur,  aut  statim  infirmant  obli-  instantly  annul  or  enforce  an  ob- 

gaiionero,  aut  omninb  non  diffe-  ligation.     Thus,  do  you  promise 

runt;    veluti,  si    Titius  consul  t/*  Titius  hafh  beefi  a  consul T 

yuitfYel^  si  MoBvius  vivit,  dare  or  (/*  Maevius  be  now  living  1 

spondes  7  nam,  si  ea  ita  non  sunt,  If  these  are  not  facts,  the  stipula- 

nihil  valet  stipulatio  :   sin  antem  tion  is  void  ;    if  they  arc,  it  is 

ita  se  habent,  statim  valet,     duse  good  and  may  be  enforced  ;    for 

enim  per  rerum  naturam  sunt  events,  which  in  themselves  are 

certr*i,nonmoranturobligationem,  certain,  delay  not  the  perform- 

licet  apud  nos  incerta  sint.  ance  of  an  obligation,  although  to 

us  they  are  not  certain. 


QUiE  IN  STIPULATUM  DEDUCUNTUR. 

}  TIL  Non  soltim  res  in  stipu-  §  7.  Not  only  things,  but  acts, 

latum  deduci  possunt,  sed  etiam  may  be  the  subject  of  stipulation  f 

facta;    ut  si  stipulemur  aliquid  as  when  we  stipulate,  that  some- 

fieri,  vel  non  fieri.     Et  in  hujus-  thitig  shall,  or  shall  not  be  done, 

modi    stipulationibus    optimum  And,  in  these  stipulations,  it  will 

erit  poBuam  subjicere,  ne  quanti-  be  right  to  subjoin  a  penalty,  lest 

las  stipulationis  in  incerto  sit,  ac  the  value  of  the  stipulation  should 

sit  actori  probare,  quod  be  uncertain,  and  the  demandant 
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ejus  intersit.  Itaque,  si  quis,  ut  should  therefore  be  forced  to 
fiat  ah'qnid,  stipnletur,  ita  adjici  prove  how  far  he  is  interested  in, 
poena  bebet,  si  ita  factum  non  it.  Therefore,  if  a  man  stipulate, 
erit,  poenoB  nomine  decern  aureos  that  something  shall  be  doiie,  n 
dare  spondes?  Sed  si,  quaedam  penally  ought  to  be  thus  added  f 
fieri,  quffidam  non  fieri,  un&  e^-  do  you  promise  to  pay  me  ten  au- 
demque  conceptione  stipuletur  rei,  as  a  penalty,  if  the  act  stipu- 
quis,  clausula  hnjusmodi  erit  ad-  lated  is  not  performed  ?  But,  if 
jicienda:  si  adversus  ea  factum  it  be  agreed  in  the  same  obliga- 
erit,  sive  quid  ita  factum  non  fue-  tion,  that  some  things  shall  be 
rit,  tunc  poenae  nomine  decern  done,  and  that  others  shall  not  be 
aureos  dare  spondes  2  done,    then    ought  some    such 

clause,  as  the  following,  to  be  ad- 
ded ;  do  you  promise  to  pay  me 
ten  AUREi,  as  a  penalty,  if  any 
thing  be  done  contrary  to  agree- 
ment; or  if  any  thing  be  not 
,  done  according  to  our  agreemen. 


TITULUS  DECIMUS-SEPTIMUS. 


DE  DUOBDS  REIS  STIPULANDI  ET  PROMITTENDI. 


D.  xlv.  T.  2.    C  viii.  T.  40.     Nov.  99. 


QUIBUS  MODIS  DUO  REI  FIERI  POSSUNT. 

ET  stipulandi  et  promittendi  Two  or  more    persons    may 

duo  pluresve    rei   fieri  possunt.  stipulate,  and  two  or  more  may 

Stipulandi  ita,  si  post  omnium  become  obligors.      The    stipula- 

interrogationem  proramissor  res-  ting  parties  are  bound,  if,  after  all 

pondeat,  S[K>ndeo ;  ut  puta,  cum  questions  have  been  asked,  the 

duobus  separatim    stipnlantibus  obligor    answer,  I   promise  ;  as 

ita  promissor  respondeat,  utrique  when,  for  example,  the  obligor 

vestrum  dare  spondeo.    Nam,  si  thus  answers  two  persons  separ- 

prius  Titio  spoponderit,  deind^  ately  stipulating,  I  promisf  to  pay 

alio  interrogante  spondeat,  alia  each  of  you.     For,    if  he  first 

atque  alia  erit  obligatio,  nee  cred-  promise  Titius,  and  afterwards 
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fiuntur  duo  rei  stipulandi  esse,    promise  another, who  interrogates 
Duo  pluresve  rei  promittendi  ita    him,  there  will  then  be  two  obli- 
sunt,  Maevi,  decern  aureos  dare    Rations,  and  not  two  stipulators 
pondes?  et,  Sei,  eosdem  decern    to  one  oblioration.     Two  or  more 
aureos  dare  spondes?  responde-    become  obligors,    if,  after  they 
ant  siuguli  seperatim.  Spondeo.    have^been  thusinterrogatedjMAE- 
vius,  do  you   promise  to  pay  us 
ten  AUREi?  and  Sbius,  do  you 
promise  to  pay  us  the  same  ten 
AUREi  ?  they   each  of  them  an- 
swer separately,  I  do  promise. 


DE  EFFECTU  HUJUSMODI  STIPULATIONUM. 

i  I.  Ex  hujusmodi  obligationi-  }  1.  By  these  stipulations  and 
bus  et  stipulationibus  solidum  obligations  the  whole  sum  stipu- 
singulis  debetur,  et  promitfentes  lated  becomes  due  to  each  stip- 
singuli  in  solidum  tenentur.  In  ulator ;  and  each  obligor  is 
utraque  tamen  obligatione  una  bound  for  the  whole*  But  as 
res  vertitur ;  et  vel  alter  debitum  one  and  the  same  thing  is  due 
accipiendo,  vel  alter  solvendo,  by  each  obligation,  any  one 
omnium  perimit  obligationem,  et  stipulator  by  receiving  the  debt, 
omnes  liberat.  and  any  obligor  by  paying  it, 

discharges  the  obligation  of  the 
rest,  and  frees  all  parties. 


DE  STIPULATIONE  PUR  A ;  ET  DE  DIE  ET  CONDITIONR 

§  n.  Ex  duobus  reis  promit-  §  2.  Where  there  are  two  obli- 
tendi,  alius  pur^,  alius  in  diem,  gors,  the  one  may  bind  himself 
vel  sub  conditione,  obligari  po-  purely  and  simply,  and  the  oth- 
test;  nee  impedimento  erit  dies  er  may  oblige  himself  only  to 
aut  conditio,  quo  minhs  ab  eo,  make  payment  on  a  day  certain, 
qui  pure  obligatus  est,  petatur.        or  upon  condition  :  but  neither 

the  day  certain,  nor  the  condi- 
tion, will  secure  the  person,  who 
is  simply  bound,  from  being 
sued  for  the  payment  of  the 
whole. 
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TITULUS  DECIMUS-OCTAVUS.  ] 

DE  STIPULATIONIBUS  SERVORUML 

D.  xlv.  T.  3. 

AN  SERVUS  STIPULARI  POSSIT. 

SERVUS  ex  persona  domiui  A  slave  obtains  the  libert7  of 
jus  stipulandi  habet ;  sed  et  has-  stipulating  from  the  person  of  hi» 
reditas  in  plerisque  person®  de-  master ;  but  in  many  instances 
functi  vicem  sustinet :  ide5que,  the  inheritance  represents  the 
quod  servus  haereditarius  antfe  person  of  a  master  deceased : 
aditam  haereditatem  stipulatur,  and  therefore  whatever  an  here- 
acquirit  haereditati ;  ac  per  hoc  ditary  slave  stipulates  for,  before 
etiam  haeredi  postea  facto  acquir-  the  inheritance  is  entered  upon, 
itur.  he  acquires  it  for  the  inheritance ; 

and  of  coarse  for  him,  wha  af- 
terwards becomes  the  heir. 

CUI  ACQUIRAT.    DE  PERSONA,  GUI  STIPULATUR.    DE  STIPULA- 

TIONE  IMPERSONALI. 

§  I.  Sivfe  antem  domino,  sivfe  §  1.  A  slave,  let  him  stipulate 
sibi,  sivfe  conservo,  suo,  siv^  im-  how  he  will,  for  his  master,  for 
personalitfer  servus  stipuletur,ao-  himself,  for  a  fellow  slave,  or 
mino  acquirit.  Idem  juris  est  et  generally  without  naminjj  any 
in  liberis,  qui  in  poteslate  patris  person,  always  acquires  for  his 
sunt,  ex  quibus  causis  acquirere  master.  And  the  same  obtains 
possuut.  among  children,  who  are  under 

the  power  of  their  father,  in  re- 
gard to  those  things,  which  they 
can  acquire  for  him. 

DE  8TIPULATI0NE  FACTL 

§  II.  Sed,  cum  factum  in  stip-  {  2.  But,  when  a  fact  or  thing 
ulatione  continebitur,  omnimodb  to  be  done  is  contained  in  a  stip- 
persona  stipulantis  -,  velunti,  si  ulatipn,  the  person  of  the  stipu- 
servus  stipuletur,  ut  sibi  ire,  lator  is  solely  regarded  :  so  that, 
agere,  liceat ;  ipse  enim  tantdm  if  even  a  slave  stipulate,  that  he 
prohiberi  non  debet,  non  etiam  should  be  permitted  to  pas« 
dominus  ejus.  through  a  field,    and    to  drive 

beasts  or  a  carriage  through  it,  it 
is  not  the  master,  but  the  slave 
only,  who  is  to  be  permitted  to 
pass. 
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DE  SERVO  COMMUNL 


}  III.  Servus  communis  stipu- 
lando  unicuique  dominorum,pro- 
portione  dominii,  acquirit ;  nisi 
jiissu  iinius  eorum,  aut  nomina- 
tim  alicui  eoriim,  stipulatus  est; 
tunc  enim  soli  ei  acquiritur. 
Quod  servus  communis  stipula- 
tur,  si  alteri  ex  dominis  acquiri 
non  potest,  solidum  alteri  acqui- 
ritur ;  veluti  si  res,  quam  dari 
stipulatus  est,  unius  domiui  sit. 


§  3.  If  a  slave,  who  is  in  com- 
mon to  several  masters,  stipulate, 
he  acquires  a  share  for  each  nias- 
ter  according  to  the  proportion, 
which  each  has  in  the  property 
of  him.  But  if  such  slave 
should  stipulate  at  the  command 
of  any  particular  master,  or  in 
his  name,  the  thing  stipulated 
will  be  acquired  solely  for  that 
master.  And,  whatever  a  slave 
in  common  to  two  masters  stipu- 
lates for,  if  part  cannot  be  acquir- 
ed for  one  master,  tlie  whole  shall 
be  acquired  for  the  other;  as 
when  the  thing  stipulated  al- 
ready belongs  to  one  of  the  two. 


TITULUS  DECIMUS-NONUS. 


DE  DIVISIONE  STIPULATIONUM. 


STIPULATIONUM  ali® 
sunt  judiciales,  aliie  praetorifie, 
conventionales,  alio)  communes, 
tarn  prsetoriffi  quam  judiciales. 


DIVISIO. 

Some  stipulations  Mejudidcd 
others  prcBtorian^  others  convene 
tionalj  and  others  common; 
that  is,  hath  prcntorian  and  judi- 
ciaL 


DE  JUDICIALIBUS    STIPULATIONIBUS. 


•s 


,  }  I.  Judiciales  sunt  duntax- 
^t,  quae  ^  mero  judicis  officio  pro- 
ficiscuntur ;  veluti  de  dolo  cau- 
tio,  vel  de  persequendo  servo,  qui 
in  fuga  est,  restituendove  preiio. 


33 


§  1.  The  judicial  are  those, 
which  proceed  merely  from  the 
office  of  the  judge ;  as  when  se* 
curity  is  order^  to  be  ^iven 
against  fraud,  or  for  pursumg  a 
slave,  who  hath  fled,  or  for  pay- 
ing the  price  of  him, 
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DE  PILETORnS. 

}  11.  PsBtori®  sunt  quae  k  me-  §  2.  Pratorian  slipulations 
ro  prsBtoris  officio  proficiscuntur;  are  those,  which  proceed  from 
veluti  damni  infecti  vel  legato-  the  mere  office  of  praetor;*  as 
rum.  Praetorias  autem  stipnla-  when  security  is  ordered  pro 
tiones  sic  audiri  oportet.  ut  in  iis  damno  infecto  ;  for  damage 
^iam  contineantur  iBdilitiae  ;  likely  to  happen  ;  or  for  the  pay- 
Bam  et  hse  k  jurisdictione  praeto-  ment  of  legacies.  Under  fra* 
ris  venium.  torian  stipulations  are  compre- 

hended the  Editilian  ;  for  these 
proceed  from  the  jurisdiction  of 
the  praetor. 


DE  CONVENTIONALIBUS. 

§    III.    Conventionales    sunt,        §  3.  Conventional  stipulations 

quae  ex  conventione    utriusque  are   those,  which  are  made   by 

patris  cx)ncipiuntur ;  hoc  est,  ne-  the  agreement  of  parties ;    that 

que    jussu  judicis,    neque  jus-  is,  neither  by  order  of  a  judge  or 

su  praetoris,    sed  ex-conventione  praptor,  but    by  the  consent  of 

contrahentium ;  quarum  totidem  the  person   contracting ;  and  of 

sunt  genera,  quot,  (pen^  dixerim,)  these  stipulations    there  are  as 

rerum  contrahendarum.  many  kinds  as  of  things  to  be 

contracted  for. 


DE  COMMUNIBUS. 

§  lY.  Ck)mmunes  sunt,  veluti  i  4  Common  stipulations  are 
ram  salvam  fore  pupil  lo,  (nam  et  those,  which  are  ordered  for  the 
praetor  jubet  rem  salvem  fore  securityof  the  effects  of  the  pupil, 
pupillo  caverit,  et  interdi!im  ju-  (for  the  praetor  ordains  a  cau- 
dex,  si  aliater  haec  res  expediri  tion  to  be  given  on  this  account, 
non  potest,)  vel  de  rato  stipula-  and  sometimes  a  judge  decrees  it, 
tio.  when  there  is  an   absolute  ne- 

cessity,] or  for  the  ratification  of  a 
thing  done  in  another's  name. 
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TITULUS  VIGESIMUS. 


DE  INUTILIBUS  STIPULATIONIBUS. 


a  viii.    T.  39- 


DE  HIS,  QiE  SUNT   IN  COMMERCIO. 

OMNIS  res,  qu«  doniinio  nos-       Every   thing,  of  which    we 

tro  subjicitiir,  in    stipulationem  have    the     property,    may    be 

deduci  potest,  siv^  ea  mobilis  sit,  brought  into  stipulation,  whether 

8iv6  soli.  it  be  moveable  or  immoveable. 


DE  HIS,  QUiE  NON  EXISTUNT. 


}  !•  At  si  quis  rem,  quas  in  re- 
rum  naturl  non  est,  ant  esse  non 
potest,  dari  stipulatus  fuerit,  ve- 
luti  Stichum,  qui  mortuus  sit, 
quern  vivere  credebat,  aut  Hippo- 
centaurum,  qui  esse  non  possit, 
inutilis  erit  stipulatio. 


}  1.  But,  if  a  man  hath  stipu- 
lated that  a  thing  shall  be^ven, 
which  does  not,  or  cannot  exist, 
as  that  StichuSj  the  slave,  who 
is  dead,  but  is  thought  to  be  liv- 
ings or  that  a  Centaur,  who  can- 
not exist,  should  be  given  to  him, 
the  stipulation  is  of  no  force. 


DE  HIS,  QUiB  NON  SUNT  IN  COMMERCIOiE. 


§  iL  Idem  juris  est,  si  rem  sa- 
eram  aut  religiosam,  qiiam  hu- 
miini  juris  esse  credebat,  vel 
publicam,  qure  usibus  populi 
perpetuo  exposita  sit,  ut  (orurn, 
vel  theatrura,  vel  liberum  hora- 
inem.  quern  servum  esse  crede- 
bat, vel  cujus  commercium  non 
habuerit,  vel  rem  siiam  dari,  quis 
stipuletur:  nee  in  pendenti  erit 
stipulatio  ob  id,  quod  publica  res 
in  privatam  deduci,  et  ex  lil^ro 
servus  fieri  potest,  et  commer- 
cium adipisoi  stipulator  potest; 
sed  rotiniis  inn  lis  est.  Item 
contra,  lie^t  initio  utilit^r  res  in 
fltipulatum  deducta  sit,  si  tamen 
postea  in  aliquam  eorum  causam, 


§  2.  And  the  law  i^  the  snme 
if   a   thing  sacred,   which   was 
deemed  otherwise,  is  brought  in- 
to stipulation  ;  or  some  thmg  of 
constant  public  use,  as  a  forum 
or  a  theatre ;  or  a  free  person, 
thought  to  be   bond  ;    or  what 
cannot  be    acquired ;    or    some 
thing  which  is  already  his  own ; 
nor  shall  any  such   stipulation 
continue  in  suspense,   because  a 
thing  public  may  become  private, 
a  freeman  may  turn  slave,  a  stip- 
ulator may   become  capable  of 
acquiring,   or  because  what  now 
belongs   to  the    stipulator   may 
cease  to  be  his ;  but  every  such 
stipulation  shall  be  instantly  void. 
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de  quibus  supra  dictum  est,  siuh  And,  on  the  contrary,  although  a 
facto  promissoris  devenerit,  ex-  thing  may  properly  be  brought 
tinguitnr  stipulatio.  At  nee  sra-  into  stipulation  at  first,  yet,  if  it 
tem  ab  initio  talis  stipulatio  vale-  afterwards  fall  under  tlie  class  of 
bit,  Liicium  Titmm^  cum  servus  any  of  the  things  before  mention- 
erit^  dare  spondes  ?  et  similia  ;  ed  without  the  fault  of  the  obli- 
qu8B  enim  natura  sui  dominio  gor,  the  stipulation  is  extinguish- 
no  to  exempta  sunt,  in  obliga-  ed.  And  such  a  stipulation,  as 
tionem  deduci  nullo  modo  pos-  the  following  shall  never  be  val- 
sunt.  id  :  do  you  promise  to  give  me 

Lucius  Titius,  when  he  shall 
become  a  slave!  for  those 
things,  which  in  their  natures 
are  exempt  from  our  dominions 
are  by  no  means  to  be  brought 
into  obligation. 


DE  FACTO  VEL  DATIONE  ALTERIUS. 

{  III.  Si  quis  alinm  daturum  }  3.  If  a  man  promise,  that 
facturumve  qurd  promiserit,  non  another  shall  give  or  do  some 
obligabitur ;  veluti  si  spondeat,  thing,  such  promissor  shall  not 
Titium  quinqueaureos-daturnm:  be  bound;  as  if  a  man  should 
quod  si  eflFecturum  se,  ut  Titius  promise,  that  Titius  shall  pay 
daret,  spoponderit,  obligatur.  jive  aurei  :  but,  if  he  promise, 

that  he  will  cause  Titius  to  pay 
five  aurei,  hb  promise  shall  be 
binding. 


DE  EO,  IN  QtJEM  CONFERTUR  OBLIGATIO,  VEL  SOLUTIO. 

}  lY.  Si  ({uis  alii,quam  ei,  cu-  §  4.  If  a  man  stipulate  for  any 
jus  mri  subjectus  est,  stipuletur,  other,  than  for  him,  to  whom  he 
nihil  agit.  Plan^  solutio  etiam  is  subject,  it  is  void :  yet  a  pay- 
in  extraneam  personam  conferri  ment  of  a  thing  promised  may 
potest;  veluti,  si  quis  ita  stipu-  be  made  to  a  stranger ;  as  if  a 
letur,  mihi  aut  Seio  dare  spon-  man  should  stipulate,  do  you 
des  ?  ut  obligatio  quidem  stipula-  promise  to  fnake  payment  to  me, 
tori  acquiiatur,  solvi  tamen  Seio,  or  to  Seius?  for,  when  the  obli- 
etiam  invito  eo,  rect^  possit,  ut  gation  is  to  the  stipulator,  the 
liberatio  ipso  jure  contingat ;  sed  payment  may  well  be  made  to 
ille  adversus  Seium  habcat  man-  Seius,  though  against  his  will ; 
dati  actionem,  duod  si  quis  sibi  and  this  is  allowed  in  favor  of  the 
etalii,  cujusjuri  subjectus  non  debtor,  that  he  may  be  legally 
sit,  dari  decem  aureos  stipulatus  freed  from  his  debt :  and  the  stip« 
est,  valet  quidem  stipulatio.  Sed,  ulator,    if  there    be    occasion. 
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iitrum  totum  debeatur  stipnlatori, 
quod  in  slip!iIalior!i.m  drdprtnm 
est.  an  ve  ro pars  (]iii!i(li:i  du:  -m 
tuni  est.  S»'d,  pi.-icut,  iKm  n:i!<, 
quam  dimidiair  partem,  ei  iu  (lui- 
TL  El  verb,  qui  juri  tuo  suhjec- 
tusest,  si  stipulatussis,  tibi  acqni- 
ris;  quia  vox  tua  tanquam  hlii 
intelli^itur  in  his  rebus,  quas  tibi 
acquiri  possunt. 


may  linve  an  action  of  mandate 
ni'^'iii'^t  S'- if/p.  Tf  n  nn?i  slinnld 
s!!;  •,'t'.i-  liii'.t  ti'ii  \rKi-'i  sh:ill  l>t; 
I  'id  ?«'  hi'ij  .-ind  lo  another,  not 
iimlrr  Iils  power,  the  stipulation 
would  be  good  :  yet  it  hath  been 
a  doubt,  whether  in  this  case,  the 
whole  sum  would  be  due  to  the 
stipulator,  or  only  a  moiety;  and 
it  hath  been  resolved,  a  moiety 
only.  But,  if  you  stipulate  for 
another,  who  is  subject  to  your 

J)ower,  you  acquire  for  yourself: 
or  your  own  words  are  reputed 
^  your  son's,  and  your  son's  words 

are  reputed  yours,  as  so  to  all 
those  things,  which  you  may  ac- 
quire. 

DE  INTERROGATIONE  ET  RESPONSIONE. 

§  V.  Paeter^  inutilis  est  stipu-  §  5.  A  stipulation  is  void,  if 
Intio,  si  quia  ad  ea,  quae  interro-  the  party  interrogated  do  not  an- 
patus  fuerit,  non  respondeat ;  ve-  swer  pertinently  to  the  demand 
luti  si  quis  decem  aureus  k  te  da-  made  ;  as  when  a  person  stipu- 
ri  sibi  stipuletur,  tu  quinque  pro-  lates,  that  ten  aurei  shall  be  paid 
mittas,  vel  contra:  aut  si  ille  him,  and  you  answer  five;  or 
pur^  stipuletur,  tu  sub  conditione  vice  versa,  if  he  stipulate  for  five, 
promiltas,  vel  contrk:  si  niodo  and  you  answer,  I  prom?5C  ten. 
scilicet  id  exprimas;  id  est,  si  A  stipulation  is  also  void,  if  a 
cui  sub  conditione  vel  in  diem  man  stipulates  simply,  and  you 
stipulanti  turespondeas, />r<C5en-  promise  conditionally;  or  the 
ti  die  spondeo :  nam,  SI  hoc  so-  contrary;  that  is,  if,  when  a 
Ihm  respondeas,  Promitto,  brevi-  man  is  slipulatino:  conditionally 
ter  videris  in  eandem  diem  vel  or  at  a  day  certain,  you  answer 
conditionem  spopondisse  :  nequc  him  thus;  I  promise  you  pay- 
enim  necesse  est  in  respondendo,  mcnt  on  this  present  day.  But, 
eadem  omnia  repeti,  quae  stipu  la-  if  you  answer  only,  I  promise^ 
lor  expresserit.  you  seem  briefly  to  a^ree  to  his 

day  or  condition.  For  it  is  not 
necessary,  that  in  the  answer 
every  word  should  be  repeated, 
which  the  stpulator  expressed. 

DE  HIS,  QUI  SUNT,   VEL  UABENT,  IN  POTESTATE. 

5  VI.  Item  inutilis  eststipula-  §  6.  Astipulation  is  also  void, 

tio,  si  vel  ab  eo  siipuleris,qui  tuo  if  made  with  one   who  is  under 

juri  subjectus  est,  vel  si  is  ^  te  your   power,   or  if  he  stipulate 

stipuletur.     Sed  servus  quidem  with  you.      For  a  slave  is  mca- 
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non  solium  domino  suo  obligari 
non  potest,  sed  n^  quidem  iilli 
alii ;  filii  verb  familiarum  aliis 
obligari  possimt. 


pable  not  only  of  entering  into 
an  obligation  with  his  master, 
but  of  binding  himself  to  any 
other  person.  But  th'e  son  of  a 
family  can  enter  into  an  obliga- 
tion with  any  person,  (but  his 
father.) 


DE  MUTO  Et  SURDO. 


§  VII.  Mutum  neque  stipulari 
neque  promittere  posse,  palam 
est ;  quod  et  in  surdo*  receptum 
est ;  quia  et  is,  qui  stipulatur,  ver- 
ba promittentis,  et  is,  qui  proniit- 
tit,  verba  stipulantis,  audire  de- 
bet. Unde  apparet,  non  de  eo 
nos  loqui,  qui  tardius  exaudit, 
sed  de  eo,  qui  omninb  non  audit. 


§  7.  It  is  evident,  that  a  dumb 
man  can  neither  stipulate,  nor 
promise :  and  so  of  deaf  persons  ; 
for  he,  who  stipulates,  ought  to 
hear  the  words  of  the  obligor ; 
and  he,  who  promises,  the  words 
of  the  stipulator.  But  we  speak 
not  of  him,  who  hears  with  dif- 
ficultv,  but  of  him,  who  has  no 
hearing. 


DE    FURIOSO. 

§  VIII.  Furiosus  nullum  ne-  §  8.  A  madman  can  transact 
gotium  gerere,  potest,  quia  non  no  business,  because  he  under- 
intelligit,  quod  agit.  stands  not  what  he  does. 


DE  IMPUBERE. 


V  IX.  Pupil  Ins  omne  negotium 
Yc.cAc  <rent ;  iia  tamen  ut,  ubi  tu- 
b)]\s  aiicTorir.is  necessiiria  sit,  ad- 
hiljijiilur  liuor;  veluti,  si  ipse  oh- 
lii^etnr;  nam  aliuin  sihi  obligare 
eliam  sinb  tntoris  auctoritate  po- 
test. Sed,  quod  diximus  de  pu- 
pil I  is,  utique  de  iis  verum  est, 
qui  jam  habent  aliquem  intellect. 
um.  Nam  infans,  et  qui  infan- 
tioB  proximus  est,  non  mulltim  k 
furioso  distant ;  quia'hujusrnodi 
astatis  pnpilli,  nullum  habent  in- 
tellectuoL  Sed  in  proximis  in- 
fantiaB,  propter  utilitatem  eo- 
rum,  benignior  juris  interpretatio 
facta  est,  nt  idem  juris  hibeant, 
quod  pubertati   proximi.      Sedj 


§  9.  A  pupil  may  transact  any 
bnsincFS,  if  his  tutor  consent, 
where  his  authority  is  necessary  ; 
as  it  is,  when  the  pupil  would 
bind  himself:  but  a  pupil  can 
stipulate*  or  cause  others  to  be 
bound  to  him,  without  the  au- 
thority of  his  tutor.  This  must 
be  understood  of  pupils  wlio 
have  some  understanding ;  for  an 
infant,  or  one  next  to  an  infant, 
differs  but  little  from  a  person 
out  of  his  senses:  for  pupils  •f 
such  an  age  have  no  understand- 
ing :  but  the  law  is  construed 
more  favorably  to  those,  who  are 
but  little  removed  from  infancy, 
whenever  their  interest   is  con- 


LIB.  III.    TIT.  XX. 


261 


qui  in  potestate  parentis  est  im-    cerned  ;  for  they  are  then  allow- 
pnbes,  ne  auctore  quidem  patre    ed   the  same-  rights,  as  infants 


oWigatiir. 


snmC'  ngnis,  as 
npar  the  age  of  puberity.  But  a 
son,  nnder  age  of  l)ts  faiher, 
and  within  the  power  of  puperty, 
cannot  bind  himself,  even  al- 
though his  father  consent. 


DE  CONDITIONE  IMPOSSIBILL 


i  X.  Si  impossibiiis  conditio 
stipulationibus  adjiciatur,  nihil 
valet  slipulatio.  ImpossibiUs  au- 
tem  conditio  habetur,  cui  natnra 
impedtrnento  est,  quominus  exis- 
tat ;  veluti  si  quis  ita  dixerit,  si 
digilo  caelum  attigero,  dare  spon- 
des?  at,  si  ita  stipuletur,  si  dii^jto 
calum  non  attigero  darespondcs  ; 
pure  facta  obligatio  intelligitur, 
ideoqne  slatim  peti  potest. 


§  10.  If  an  impossible  condi- 
tion be  added  to  an  obligation , 
the  stipulation  is  null ;  and  that 
condition  is  reckoned  impossible, 
of  wliich  nature  forbids  the  event: 
as,  if  a  man  should  say,  do 
you  promise  if  I  touch  the  heav- 
ens with  iny  finger  1  but  suppose 
a  stipulation  to  be  thus  made  ; 
do  you  promise,  if  I  do  not  touch 
the  sky  with  my  finger?  such  a 
stipulation  would  be  understood 
to  cause  a  simple  obligation,  the 
performance  of  which  might  be 
instantly  demanded. 


DE  ABSENTIA. 

i  XL  Item  verborum  obliga-  §  11.  A  verbal  obligation,  made 
tio  inter  absentes  concepta,  inuti-  between  absent  persons,  is  also 
lis  est.  Sed,  cum  hoc  raateriam  void.  But,  when  this  doctrine  af- 
litium  contensiosis  hominibus  forded  matter  of  strife  to  conten* 
priestabat,  fortfe  j)Ost  tempus  tales  tious  men,  alledging  after  some 
allegationes  opponentibus,  et  non  time  elapsed,  that  either  they  or 
priesentes  fuisse  vel  se  vel  adver-  the  other  parties  were  not  pres- 
sarios  suos  contcndentibus,  ide6  ent,  we  issued  our  constitution, 
nostra  constitutio  propter  celerita-  addressed  as  a  rescript  to  the  ad- 
tem  dirimendarura  litium  intro-  vocates  of  Ccesarea^  which  effec- 
ducta  est,  quam  ad  Cassarienses  tually  provided  for  the  speedy  de- 
advocatos  scripsimus ;  per  quam  termination  of  such  suits :  and  by 
disposuimus,  tales  scripturas^quffi  this  we  have  ordained,  that  fiiU 
pr|^to  esse  partes  indicant,  omni-  credit  shall  be  given  to  those  writ- 
Ob  esse  credendas,  nisi  is,  qui  ta-  ten  acts  or  instruments,  which  de- 
libus  utitur  improbis  allegationi-  dare,  that  the  contracting  parties 
bus,  manifestissimus  probationi-  were  present ;  unless  the  party, 
bus,  vel  per  scripturam,  vel  per  who  alledges  abscence,  makes  it 
testes  idoneos,  approbaverit,  toto  evident   by  'the    most  manifest 
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eg  die,  quo  conficiebatur  i'.istru-  proofs  either  in  writing  or  by  wit- 
men  turn,  sese  vel  adversaria  en  su-  nesses,  that  either  he,  or  his  ad- 
um  in  aliis  locis  fuisse.  versary,  was  in  some  other  place, 

during  the  whole  day,  in  which 
the  instrument  was  made. 


DE    STIPULATIONE     POST  MORTEM,    VEL    PRIDIE    QUAM  AL- 
TER CONTRAHENTllJM  MORLVTUR- 

§  tXTlI.  Post  mortem  suam  dari  §  12.  A  man  could  formerly 
sibi  nemo  stipulari  poterat,  non  no  more  stipulate,  that  a  thing 
magis  quam  post  mortem  ejus,  a  should  be  given  him  after  his  own 
quo  stipulabatur.  Ac  nee  is,  qui  death,  than  after  the  death  of  the 
in  alicujus  potestate  est,  post  mor-  obligor.  Neither  could  any  per- 
tem  ejus  stipulari  poterat ;  quia  son  under  the  power  of  another 
patris  vel  domini  voce  loqui  vid-  stipulate,  that  any  thing  should 
eretur.  Sed  et,  si  quis  ita  stipu-  be  given  him  after  his  death,  be- 
letur,  pridie  quam  moriar,  vel,  cause  such  person  would  appear 
pridie^uammorieriSfdarespofi'  to  speak  the  words  of  his  lather 
(f^j?  inutiliseratstipulatio.  Sed,  or  master.  And,  if  a  man  had 
cum,  ut  jam  dictum,  est,  ex  con-  stipulated  in  this  manner,  do  you 
sensu  contrahentiumstipulaliones  promise  to  give  the  day  before  1 
valeant,  placuit  nobis,  etiam  in  die  ?  or  the  day  before  you  die! 
hunc  juris articulumnecessarium  the  stipulation  was  also  invalid, 
inducere  emendationem,  ut,  siv^  But  since  all  stipulations,  as  we 
post  mortem,  siv^  pridi^  quam  have  already  saia,  take  their  force 
moriatur  stipulator,  siv^  promis-  from  the  consent  of  the  contrac- 
sor,  stipulatio  concepta  sit,  stipu-  ting  parties,  we  have  thought  it 
latio  valeat.  proper  to  introduce  a  necessary 

emendation  in  this  respect,  so 
that,  whether  it  be  stipulated,  that 
a  thing  shall  be  given  after,  or 
immediately  before,  the  death  ei- 
ther of  the  stipulator  or  the  obli- 
ger,  the  stipulation  shall  be  good. 


DE  STIPULATIONE  PR^EPOLTERA. 

i  XIII.  Item,  si  quis  ita  stipu-  §  13.  Also,  if  a  man  had  thus 

latus  erat,  si  navis  eras  ex  Asia  stipulated,  do  you   promise   me 

venerit,  hodiedarespondes?  inu-  money  to-day  if  a  certain  Aip 

tills  erat  stipulatio,  quia  prjeposte-  should   arrive  to-morrow    from 

r^  concepta  est.    Sed,  cum  Leo  Asia?  it  would  have  been  invalid, 

inolytae  recordationis  in  dotibus  because  preposterously  conceived, 

eandem  stipulationem,  quae  prae-  But,  since  the  emperor  Leo,  of 
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postera  nuncnpatur,  non  esse  re- 
jiciendam  existimaverit,  nobis 
placnit  et  Imic  perfectum  robiir 
accommodare,  ut  non  soiClm  m 
dotibus,  sad  etiam  in  omnibus, 
valeat  hujusmodi  conceptio  stipu- 
li^tionis. 


of  renowned  membry,  was  of 
opinion,  that  such  stipniations 
ought  not  to  be  rejected  as  to 
marriacje  portions,  it  hath  pleas^ 
ed  us  also  to  give  a  fuller  force  to 
this  doctrine  by  ordaining,  that 
every  stipulation  of  like  import 
shall  hold  good  not  only  in  mar- 
riage portions,  but  likewise  in  all 
other  contracts. 


DE  STIPULATIONE  COLLTTA  IN  TEMPUS  MORTIS. 

§  XIV.  Ita  autem  stipulatio  §  14.  If  astipulation  had  been 
concepta,  veluti  si  Titius  dicat,  thus  conceived ;  do  you  promise^ 
cum  moriar,  dare  spondes  ?  vel  when  I  am  about  to  die  7  or 
cum  monertf^  ?  et  apud  veteres  when  you  are  about  to  die!  it 
utilis  era^,  et  nunc  valet.  was  good  by  the  ancient  law,  and 

is  so  now. 


§  XT.    Item  post  mortem  alle- 
rius  rect^  stipulamur. 


§  15.  We  may  also  legally 
stipulate,  (that  a  thing  shall  be 
given,)  after  the  death  of  a  third 
person. 


DE  PROMISSIONE  SCRIPTA  IN  INSTRUMENTO. 

§  XVI.  Si  scriptnm  in  instru-  §  16.  If  it  be  written  in  an  act 
mento  fuerit,  promisisse  aliqiiem,  or  instrument,  properly  attested, 
perindg  habetur,  atque  si  interro-  that  a  man  hath  entered  into  an 
gatione  prsecedente  responsum  obligation  by  promise,  it  will  be 
sit,  presumed,  that  the  promise  was 

in  answer  to  a  precedent  interro- 
gation. 


DE  PLURIBUS  REBUS  IN  STIPULATIONEM  DEDUCTIS. 

§  XVII.  duolies  pluresres  unA  §  17.  When  many  things  are 

•tipulationecomprehenduntur,  si-  comprehended  in  one  stipulation, 

qiiidem  promissor  simplicit^r  res-  a  man  binds  himself  to  all,  if  he 

pondeat  dare  spondeo^   propter  answer  simply  I  promise.    Bat, 

omnes  tenetur.    Si  ver5  unam  if  he  promise  to  give  one,  or 

ex  his,  vel  quasdam,  daturum  se  some  of  the  things  stipulated,  an 

spoponderit,  obligatio  in  iis,  pro  obligation  is  contracted  only  in 

qaibus  spoponderit,  contrahitur  :  respect  to  those.    For,  of  many 

ex  pluribus  enim  stipulationibus  stipulations,  it  may  happen,  that 

34 
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una  vel  qusedam  videntur  esse  on]y  one,  or  some  of  them  may 
perfectas ;  sinj^Iias  enim  res  be  made  perfect  by  a  separate  an- 
stipulari,  et  ad  singulas  respon-  swer;  and  strictly  we  ought  to 
dere,  debemus.  stipulate  for  every  thing  several- 

ly, and  to  answer  severally. 

DE  PCENA  ADJECTA  STIPULATION!,  aHidari 

i  XTIII.  Alter!  stipulari  (ut  §  18.  No  roan  can  stipulate  for 
suprk  dictum  est)  nemo  potest,  another,  as  we  have  already  ob* 
Invents  enim  sunt  hujusmodi  served ;  for  stipulations  and  obli- 
stipulationes  vel  obligationes  ad  gations  have  been  invented,  that 
hoc,  ut  unusquique  acquirat  sibi,  every  person  may  acquire  for  his 
quod  sua  interest ;  csBterum,  si  own  advantage ;  and,  if  this  be 
alii  detur,  nihil  interest  sti[)ulato-  given  to  another,  the  stipulator 
ris.  Plan^,  si  quis  velit  hoc  fa-  has  no  interest.  But,  if  a  man 
cere,  pcanam  stipulari  conveniet,  would  effectually  stipulate  for 
ut,  nisi  ita  factum  sit,  ut  est  com-  another,  he  should  bind  the  obli- 
prehensum,  committatur  pcen®  gor  to  perform  the  covenants  un- 
Btipulatio  etiam  ei,  cujus  nihil  in-  der  a  penalty  payable  to  him, 
terest.  Poenam  enim  cum  stipu-  who  otherwise  would  receive  no 
latur  quis,  non  illud  inspicitur,  advantage  from  the  obligation : 
quod  intersit  ejus,  sed  qu®  sit  for,  when  a  penalty  is  stipulated, 
quantitas  in  conditione  stipula-  the  interest  of  the  stipulator  is 
tionis.  Ergd,  si  quis  ita  stipule-  not  so  much  regarded,  as  the 
tur,  Titio  dari,  nihil  agit;  sed,  quantum  of  penalty.  Therefore, 
si  adjecerit  pcenam,  nisi  dederis^  if  a  man  should  stipulate,  that  a 
tot  aureofi  dare  spondes  ?  tunc  certain  thing  shall  be  given  to 
committitur  stipulatio.  Titius  it  will  not  avail ;  but,  if 

he  add  a  penalty  as,  do  you 
promise  to  give  me  so  many  au- 
REi,  if  you  do  not  give  the  thing 
stipulated  to  Titius  ?  the  penal- 
ty stipulated  is  put  in  jeopardy. 


SI  INTERSIT  EJUS,  QUI  ALH  STIPULATUR. 

h  XIX.  Sed  et,  si  quis  stipule-  §  19.  But,  if  any  man  should 

tur  alii,  cum  ejus  interesset,  pla-  stipulate  for  the  benefit  not  mere- 

cuit  stipulatienem  valere.  Nam,  ly  of  another,  but  of  himself  al- 

si  is,  qui  pupilli  tutelam  adminis-  so,  it  is  valid.    Thus  if  be,  who 

trarecceperat,  cesserit  administra-  hath  begun  to  administer  the  tu- 

tionem  conturori  suo,  et  stipule-  telage  of  a  pupil,  should  after-- 

tur  rem  pupilli  salvam  fore,  quo-  wards  give  up  the  administration 

niam  interest    stipulators    fieriy  to  his  co-tutor,and  stipulate  for  the 


LIB.  IIL    TIT.  XX. 


266 


quod  stipulatus  est ;  cum  oblig^a-  security  of  the  estate  of  his  pupil, 
tus  futiirus  sit  pupillo,  si  ninlfe  in  tliis  cose,  (inasmuch  as  such  a 
res  gesserit,  tenet  obligatio.  Er-  stipulation  is  for  the  interest  of 
go  et  si,  quis  procurator!  suo  da-  the  stipulator,  who  is  liable  for 
ri  stipulatus  sit,  habebet  vires  damages  to  the  pupil,  if  the  co-tu- 
stipulatio.  Et,  si  creditori  suo  tor  should  make  default,)  the  ob- 
quis  stipulatus  sit  quod  sua  in-  ligation  would  bind.  So  if  a 
terest,  ne  fort^  vel  pcena  commit-  man  stipulate,  that  a  thmg  shall 
tatur,  vel  praedia  distrahanlur,  be  given  to  his  proctor,  it  will 
qxwB  pignoridataerant,  valet  stip-  bind,  A  stipulation  made  by  a 
ulatio.  debtor  for  the  use  of  his  creditor 

is  good,  because  it  is  the  interest 
of  the  debtor,  either  that  the  pen- 
alty, upon  which  he  borrowed, 
should  not  be  exacted  from  him, 
or  that  his  goods,  which  are  pledg- 
ed should  not  be  sold. 


DE  PCENA  ADJECTA  PROMISSIONI  FACTI  ALIENL 

i  XX.  Vice  versa,  qui  alium  §  20.    On  the    contrary,   he 

feclurum  promisit,  videtur  in  e^  who  undertakes  for  the  perform 

«sse  causa,  ut  non  teneatur,  nisi  ance  of  another,  is  not  bound  un 

pGBnam  ipse^promiserit.  less  he  promises  under  a  penalty 


DE  RE  STIPULANTIS  FUTURA 

§  XXI.  Item  nemo  rem  suara  §  21.  No  man  can  legally  stip- 
futuram,  in  eWm  casum,  quo  sua  ulale,  that  a  thing  shall  be  given 
sit,  utilit^r  stipulatur.  him,  when  it  shall  become  his 

own. 


DE  DISSENSU. 


)XXn.  Si  de  alia  re  stipula- 
tor seuserit,  de  alli^  promissor, 
perinde  nulla  contrahitur  obliga- 
tio,  ac  si  ad  interrogatum,  res- 
ponsum  non  esset ;  veluti  si  ho- 
minem  Stichum  ^  te  quis  stipu- 
latus fuerit,  tu  de  Pamphilo  sen- 
seris,  quern  Stichum  vocari  cre- 


§  22.  If  the  stipulator  allude  to 
one  thing,  and  the  obligor  to  an- 
other, no  more  obligation  is  con- 
tracted, than  if  no  ansvvdr  bad 
been  made  to  the  interrogation : 
and  this  would  be  the  case,  if  a 
man  should  stipualte,  that  Sii* 
chus  should  be  given  to  him,  and 
the  obligor  should  intend  to  ^iva 
Pamphilus^  upon  a  persuasion 
that  Pamphilus  is  called  Stichus 
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DE  TURPI  CAUSA. 

J  XXIII.  Quod  turbi  ex  caus&       §  23.  A  promise  made  for  a  dis- 

promissum  est,  veluti  si  quis  ho-  honest  purpose,  as,  to  commit 

micidium  vel  sacrileo:inm  se  fee-  homicide    or    sacrilege,  is    not 

turum  promittat,  non  valet.  binding. 

DE  MORTE  CONTRAHENTIUM. 

i  XXIV.  Cum  duis  sub  aliquSi  §  24.  If  the  stipulator  should 
conditione  stipulatus  fuerit,  licet  die  pending  the  event  of  a  con- 
ante  conditionem  dcesserit,  postea  ditional  stipulation,  his  heir  may 
existente  conditione  h«res  ejus  sue  the  obligor,  if  the  event  af- 
agere  potest.  Idem  est  et  ex  terwards  happen.  And,  should 
promissoris  parte.  the  obligor  die  before  the  condi- 

tion   happens,  his  heir  may  be 
sued  by  the  stipulator. 


QUANDO  AGI  POTEST  EX  STIPULATION. 


}  XXY.  Clui  hoc  anno  aut  hoc 
mensc  dari  stipulatus  est,  nisi 
omnibus  partibus  anni  vel  men- 
sis  prffiteritis,  non  rect^  petet. 
Si  fundum  dari  stipuleris,  vel  ho- 
minem,  non  poteris  continud 
agere,  nisi  tantum  spatium  pree- 
terierit,  quo  traditio  fieri  possit. 


§  25.  Whoever  stipulates,  that 
a  thing  shall  be  given  to  him  this 
year  or  this  month,  cannot  legal- 
ly sue  the  obligor,  until  the  whole 
year  or  month,  is  elapsed.  And, 
if  you  stipulate,  for  a  piece  of 
ground,  or  a  slave,  yon  cannot 
instantly  use  the  obligor,  but 
must  wait,  until  a  space  of  time 
hath  past,  in  which  a  delivery 
might  reasonably  have  been  made* 


TITULUS  VIGESIMUS-PRIMUS. 


DE  FIDEJUSSORIBUS. 


D.  xlvi.  T.  1.     C.  viii.  T.  41.    Nov.  4. 

CUR  ACaPlUNTUR  FIDEJUSORES. 

PRO  eo,  qui  promittit  solent  Sometimes  others  bind  them- 
alii  obligarii  qui  fidejussores  ap-  selves  for  the  promissor.  Such 
pellantur ;  quos  hommes  ascipere   sureties  are    called  fidejusawrs 
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Solent,  dum  curant,  ut  diligentius   and  are  generally  required  by 
sibi  cautum  sit.  creditors  for  their  greater  security. 


IN  QUIBUS  OBUGxVTIONIBUS. 


i  I.  In  omnibus  autem  'obliga- 
tionibus  nssnmi  possunt;  id  est, 
siv^  re  sivfe  verbis,  sivfe  literis, 
sivfe  consensu,  contractsB  fuerint: 
ac  nee  illud  quidem  interest, 
utruin  civilis,  an  naturulis  sit  ob- 
ligaiio,  cui  adjiciiur  fidejussor; 
adeo  quidem,  ut  pro  servo  quo- 
que  obligetur,  sivfe  extraneus  sit, 
qui  fidejussorem  h  servo  accipiat, 
siv^  ipse  dominus,in  id,  quod  si- 
bi natural  iter  debet ur. 


i  1.  Fide-jussors  maybe  re- 
ceived in  all  obligations,  whether 
contracted  by  the  delivery  of  the 
thing  itself,  by  words,  by  wri- 
ting, or  the  mere  consent  of  par- 
ties :  nor  is  it  material,  whether 
the  obligation  be  civil  or  natural : 
for  a  man  may  intervene,  and 
oblige  himself,  as  a  fide-jussar  or 
surety,  even  on  the  behalf  of  a 
slave ;  and  this  may  be  done, 
whether  the  person,  who  accepts 
the  fide-jiissor^  be  a  stranger  or 
the  master  of  the  slave,  when  the 
thing  due  is  a  natural  debt  or  ob- 
ligation. 


D£  HiEREDE. 

§  II.  Fide-jussor  non  tantum  §  2.  A  fide-jussar  is  not  only 
ipse  obligatur,  sed  etiam  here-  bound  himself,  but  by  his  death 
dem  relinquit  obligatum.  transmits  the  obligatioa  to  his 

heir. 

SI  FIDEJUSSOR  PRiECEDAT  VEL  SEQUATUR  OBLIGATIONEM. 

i  III.  Fidejussor  et  prascedere  S  3-  A  fide-jussar  may  be  ac- 
obligationem  et  sequi  potest.  cepted,  either  before  or  after  an 

obligation  is  entered  into. 


DE  PLURIBUS  FIDEJUSSORIBUS. 

}  IV.  Si  plures  sint  fidejusso-  §  4.  Where  there  wrefide^is- 

res,  quotquot  erunt  numero,  sin-  soi's.  however  numerous,  each  is 

guli  m  solidumtenentur  ;  itaque  bound  for  the  whole  debt;  and 

liberum  est  creditori,  a  quo  velit,  the  creditor    may  choose,  from 

solidum  petere.     Sed  ex  epistoU  whom  he  will  demand  it.    But, 

Divi  Hadriani  compellitur  credi-  by  a  rescript  of   the    emperor 

tor  a  singulis,  qui  modo  solvendo  Adrain^  a  creditor  may  be  oblig- 

8unt  litis  contestatas  tempore,  par-  ed  to  demand    separately  from 

tes  petere  ;  ide^que,  si  quis  ex  fi-  every  fide  jussor,  who  is  solvent 

dejussoribus  eo  tempore  solvendo  at  the  time  of  the  suit,  his  share 
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non  sit,  hoc  csteros  onerat.  Sed,  of  the  debt  pro  rata  ;  and,  if  any 
si  ab  uno  fidejussore  creditor  to-  of  the  Jide-jussors^  at  the  time  of 
turn  consecutus  fuerit,  hujus  sol-  the  suit,  is  not  solvent,  the  bur- 
ius  detrimentum  erir,  si  is,  pro  den  falls  upon  the  rest.  But,  if 
quo  fidejnssit,  solvendo  non  sit:  a  creditor  obtain  his  whole  de- 
et  sibi  imputare  debet,  cum  potu-  mand  from  one  of  the  fidejUrS- 
erit  juvan  ex  epistola  Divi  Hadri-  sors^  the  whole  loss  shall  be  his, 
ani,  et  desiderare,  utpro  parte  in  if  the  principal  be  insolvent,  for 
se  detur  actio.  such  Jide-jnssor  must  blame  him- 

self, since  under  the  rescript  of 
the  emperor  Adrian^  he  might 
have  prayed,  that  no  action 
should  be  given  against  him,  for 
more  than  his  share  of  the  debt^ 
as  surety. 


IN  QUAM  SUMMAM  OBLIGTTUR  FIDE-JUSSOR. 

}  V.  Fidejussores  ita  obligari  §  6.  Fidejussors  ought  not  to 
non  possunt,  ut  plus  debeant,  be  bound  in  a  greater  sum,  than 
quam  debet  is,  pro  quo  obligan-  the  debtor  owes  ;  for  their  obliga- 
tur:  nam  eorum  obligatio  acces-  tion  is  an  accession  to  the  princi- 
sio  est  principalis  obligationis ;  pal  obligation  ;  and  an  accessary 
nee  plus  in  accessione  potest  es-  debt  cannot  be  greater  than  the 
se,  quam  in  principali  re  ;  at  ex  principal,  though  it  may  be  less, 
diverse,  ut  minus  debeant,  obliga-  Therefore,  if  the  principal  obli- 
ri  possunt.  Itaque,  si  reus  de-  gor  promises  ten  aurei,  ihejide' 
cem  aureos  promiserit,  fidejussor  jussor  may  be  bound  in  five  ;  but 
in  quinque  rect^  obligatur ;  con-  the  fide-jussor  cannot  be  bound 
tra  verb  obligari  non  potest,  in  ten,  when  the  principal  obligor 
Item,  si  ille  pur^  promiserit,  fide-  is  bound  only  in  five.  Also, 
jussor  sub  conditione  promittere  when  the  obligor  promises  sim- 
potest;  contra  verb  non  potest,  ply,  the  surety  may  promise 
Non  solium  autem  in  quantitate,  conditionally  ;  but,  if  the  surety 
sed  etiam  in  tempore,  minus  aut  is  bound  simply,  when  the  prin* 
plus  intelligitur  :  plus  enim  est  cipal  is  bound  conditionally,  the 
statim  aliquid  dare,  minus  est  obligation  is  void.  And  the 
post  tempus  dare.  ievms greater  and  less  take  place, 

not  only  in  quantity  but  also  in 
time  ;  for  an  obligation  to  deliv- 
er a  thing  instantly  is  greater 
than  to  deliver  it  after  a  time. 
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DE  ACTIONE  FIDEJUSSORIS. 

i  VI.  Si  quid  autem  fidejussor  §  6.  Usi fidejussor  hath  been 
pro  reo  solvent,  ejus  recuperandi  obliged  to  pay  money  for  his 
caus&  habet  cum  co  mandati  ju-  pAicipal,  he  may  have  an  action 
dicium.  of  mandate  to  recover  the  sum 

paid. 


SI  FIDE  SUSSOR  GRiECE  ACCIFIATUR. 

i  VII.  GraBce  etiam  fidejussor  §  7.  A  fidejussor  may  thus 
itaaccipitur,Tq#>i/yrif«t««^«v«ii, A«yai.  bind  himselfeven  in  Greek;  I 
Sed  et  SI  dixerit,  SiXu,  sivd  puHofiai^  answer  or  speak  solemnly  upon 
sed  et,  <p»;ttt,  pro  eo  erit,  ac  si  dix«  my  faith.  But,  the  expressions, 
erit,  x*Y»'  I  am  willing,  or  I  promise,  would 

answer  the  same  purpose. 


SI  scRiPTUM  srr,  aliquem  fidejussisse. 

i  VIII.  In  stipulationibus  fide-  i  8.  It  is  a  general  rule  in  all 
jussorum  sciendum  est,  hoc  ge-  fide-jussorial  stipulations,  that 
neralit^r  accipi,  ut  quodcunque  whatever  is  alled^ed  in  writing 
scriptum  sit  ^uasi  actum,  videatur  to  have  been  done,is  presumed  to 
etiam  actum.  Idebque  constat,  have  been  actually  done :  there- 
si  quis  scripserit  se  fidejussisse,  fore,  if  a  man  in  writing  confesses, 
videri  omnia  solemnit^r  acta.  that  he  hath  become  a  fide-jus* 

sor,  it  is  also  presumed,  that  the 
necessary  forms  were  observed. 


TITTLUS  VIGESIMUS-SECUNDUS. 


DE  LITERARUM  OBLIGATIONIBUS. 


C.  iv.  T.  30. 

OLIM  scriptural  fiebat  obliga-  A  species  of  written  obligation 

tio,  quae  nominibus  fieri  diciba-  anciently  prevailed,by  registering 

tur ;  qu»  nomina  hodie  non  sunt  the   names  of  the  contractors ; 

in  nsu.    Plan^,  si  quis  debere  se  these  were  call  nomina,  but  are 

scripserit,  quod  sibi  numeratum  not  now  in  use.    But,  if  a  man 

non  est,  de  pecunia  minimi  nu-  confesses  in  writing,  that  he  owes, 

meratft,  post   multum  temporis,  what  in  reality  he  never  receiv* 
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ex(^eptionem  opponere  non  po-  ed,  he  cannot  plead  as  an  excep* 
test^  hoc  enim  saepissime  consti-  tion  after  a  long  period,  that  the 
tutumest.  Sic  fit,  nt  et  hodie,  money  was  never  advanced :  and 
dnm  qiieri  non  potest,  scriptura  this  limitation  of  time  has  fre- 
oblijB^etur  ;  et  ex  e^  nascatur  con-  qnently  been  prescribed  by  the 
dictio,  cessante  scilicet  verboriHn  constitutions.  Hence,  at  this 
obli^atione.  Mnltum  autem  tem-  day,  a  man  is  bound  by  hie  writ- 
pus  in  hac  exceptione  antea  qui-  ten  note,  if  he  cannot  legally 
dera  ex  principalibus  constitutio-  bring  au  exception  ;  and  from 
nibus  usque  ad  quinquennium  this  written  contract  arises  an  ac- 
procedebat :  sed,  ne  creditores  diu-  tion  called  a  condition,  when  no 
tius  possint  suis  pecuniis  forsitan  verbal  obligation  can  be  proved, 
defraudari,  per  constitutionem  Formerly  the  imperitil  constitu- 
nostram  tempus  coarctum  est,  ut,  tions  allowed  a  space  of  time, 
ultra  bienii  metas,  hujusmodi  ex-  not  less  than  five  years,  in  which 
ceptio  minimo  extendatur.  any  man  might  bring  an  excep- 

tion, pecuniae  non  numerate,  i.  e. 
of  money  not  advanced.  But 
for  the  safety  of  creditors  we 
have  abridged  this  time,  and  or- 
dained, that  such  an  exception 
shall  not  lie  after  two  years. 


TITULUS  VIGESIMUSTERTIUS. 

DE  OBLIGATIONIBUS  EX  CONSENSU 

CONTINUATIO. 

CONSENSUfiuntobligationes  Obligations    or  contracts  are 

in  emptionib^is,  venditionibus,  lo-  made  by  consent  in  buying^  set- 

cationibus,  conducttonibus,  socie-  ling,  letting,    hiring,   partner- 

tatibus,  mandatis :  ideo  autem  is-  ships  and  mandates.    An  obliga- 

lis  modis  obligatiodiciturconsen-  tion,  thus  entered  into  is  said  to 

su  contrahi,  quia  neque  scriptura,  be  contracted  by  consent ;    be- 

neque  prassenti^,  omnimodo  opus  cause  neither  writing  nor  the  pre- 

est :  ac  nee  dari  quicquam  neces-  sence  of  parties  is  absolutely  requi- 

86  est,  ut  substantiam  capiat  obli-  site.    Nor  is  delivery  necessary  to 

gratio ;  sed  sufficit,  eos,  qui  uego-  make  the  contract  take  etfoct  ; 

tia  gerunt,  consentira :  unde  inter  for  it    suffices,  that  the  parties 

abMDtes    quoque    talia   negotia  consent;    hence  these  contracts 
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contrahuntur,  veluti  per  episto- 
1am  vel  per  nutitium.  Item  in 
his  contractibus  alter  alteri  obli- 
gatur  in  id,  quod  aiterum  alteri 
ex  bono  et  squo  prsestare  oportet ; 
cum  alioqui  in  verborum  oblig:a- 
tionibus  alius  stipuietur,  alius 
promittat. 


may  be  entered  into  by  absent 
parlies,  by  letters,  or  messengers ; 
and  they  are  bound  to  each  other 
mutually  to  do  what  is  just  and 
right;  but  generally  in  verbal 
contracts  one  party  stipulates  and 
the  other  promises. 


TITULUS  VIGESIMUS-aUARTUS. 


DE  EMPTIONE  ET  VENDITIONE. 


D.  xviii.  &  xix.  T.  1.    C.  iv.  T.  38.  <k  40. 


DE  EMPTIONE  PURA.     DE  PRETII  COXVENTIONE,  ARRHIS,  ET 

SCRIPITJRA. 

EMPTIO  et  venditio  contra-  The  contract  of  buying  and 

hitur,  siniul  atqne  de  pretio  con-  sellinaf  is  perfected  as  soon  as  the 

venerit.  quamvis  nondum  preti-  price  is  n^reed  upon,  although  it 

urn  numeratum  sit,  ac  ne   arrha  be  not  paid,  nor  even  an  earnest 

quidem  data  fuerit;  nam,  quod  given  ;  for  earnest,  does  not  consli- 

arrhsB  nomine  dtitur,   urgnnien-  tnte  a  contract,  but  serves  only 

turn  es  emplionis  et  veiiditionis  as  proof  of  it.     And   this  is  the 

contraclae.      Sed  hoc  qnidem  de  law  respcctinsfbarirains  and  sales, 

emptionibus    et     vendiiionibns,  not  in   writing;    for  herein   we 

quae  s\nh  scriptura  consistunt,  oh-  have  made  no  innovation.     But, 

tinere  oportet ;  nam  nihil  a  nobis  where  there  is  a  written  contract, 

in  hujusmodiemdtionibus  et  ven-  we  have  ordained,  that  a  bargain 

ditionibus  innovatum  est.     In  iis  and  sale  shall  not  become  abso- 

autum,  quBB  scripiura  conficiun-  lute,   unless  tfje  instruments  of 

tur,  non  aliter    perfectam   esse  sale  are  written  by  the  contract- 

venditionem  et  eraptionem  con-  ing  parties,  or  at  least  signed  by 

stituimus,    nisi  et    instrumenta  them,  if  written   by  others  ;  and 

emptionis  fuerint  conscripta,  vel  if  drawn  by  a  public  notary,  un- 

manu  propria  contrahentium,  vel  less  executed  and  delivered  com- 

abalioquiden)Scripta,acontrahen-  pleie  in  all  their  parts  :  for,  if  any 

tibus  autem  subscripta;  et  si  per  thine  he  omitted,  there  is   loais 

tabeilionem  fiunt,  nisi  et  comple-  pcBniicriiicB — room     to     retract ; 

tiones  acceperint,  et  fuerint  parti-  and  either  the  buyer  or  seller  may 

35 
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bus  absolnta.    Donee  enim  ali-  recede   without  pennlty,    if   no 

qtjid  deest  ex  his,  et  poBiiitentiae  enniest  has  been  given.     But,  if 

Jociis  esr,   el  potest  emptor    vel  it  has,  then  the  iaiyer,  whether 

vend i  or  sind  poBna  recedere  ab  tlie  contract  was  written  or  un- 

emptioiie  et  venditione.      lia  ta-  written,  if  he  refuse  to  fulfil  it^ 

men   impune   recedere  concedi-  loses  his  earnest,  and  the  sellefi 

mus,  nisi  jam  arrharum   nomnie  if  he  refuse,  is  conipeMable  to  re- 

ahqnid  fuerit  datum ;  hoc  enim  store    double  the    value  of  the 

subsecuto,  siv^  in  scriptis,  siv6  enrnest,  although  no  as:reement 

sinfe  scriptis,  vendltio  celebrata  of  this  kind  was  expressly  made, 

est,  is,  qui  recusal  ad  impiere  con-  But  the  price  should  be  fixed; 

traciiim,  si  quidem  est  emptor,  for,  until  then,  there  can  be  no 

perdit  quod  dedit;  si  vero  veudi-  purchase, 
tur,  duplum  rcslituere  compell- 
itur;  licetsuper  arihis  nihil  ex- 
pressum  sit.  Pretium  autem 
constitui  oportet;  nam  nulla 
emptio  siu^  pretio  esse  potest. 


DE  PRETIO  CERTO,  VEL  INCERTO,  VEL  IN  ARBITRIUM  ALIEN- 

UM  COLLATO. 

§  I.  Sedetcertum  esse  pretium  §1.  The  price,  ought  to  be 

debet :  alioqui,   si   inter  aliquos  certain.     Ana  formerly,  when  it 

ita  convencrit,  ut,  quanti  Tuius  was    covenanted,  that  a  thin{( 

rem  seKStimaverit,  tanti  sit  empta,  should    he    sold,   at    whatever 

inter  veteres  satis  abnnd^ue  hoc  price  Titius  should  value  it^ 

duhitabalur,  constaretne  venditio,  the  ancient  lawyers  much  doubt- 

an  non.      Sod  nostra  decisio  ita  ed,   whrthor  such  a    sale    was 

hoc  consliiuit,    ut,    quoties  sic  good.    But   we  have    ordained, 

composita    sit  venditio,    qttanti  that  when  the  sale  is  so  made  as 

ille  (Bstimaverit,  sub  hac  condi-  thjxt  the  price  shall  be  fixed  by  a 

tione  staret  contractus,  ut  siqui-  third  person,  it  shall  be  valid  un- 

dem  ille,  qui  nominatus  est,  pre-  der  that  condition  ;  so  that,  if  the 

tium  definierit,  tunc  omnimodo  nominee,  or  arbitrator,  determine 

secundum  ejus  aestimationem  et  the  price,  it  ou^ht  to  be  paid  ac- 

pretium  persolvatur,  et  res  tra-  cordingly,  the  ihmg  sold,  deliver- 

datur,  et  venditio    ad  effeclum  ed,  and  the  sale  perfected  ;  other- 

perducatur ;  emptore  quidem  ex  wise  the  buyer  may  have  an  ac- 

empto  actione,  venditore  ex  ven-  tion  ex    empto,    for  the    thingf 

dito  agente.    Sin  autem  ille,  qui  bought ;  and  the  seller  an  action 

nominatus  est,   vel  noluerii,  vel  ex  venditio^  for  the  thinsT  sold, 

non   potuerit,  pretium    definire,  But,  if  the  arbitrator  either  re- 

tunc  pro  nihilo  esse  venditionem,  fuse,  or  is  unable  to  determine 

quasi  nullo  pretio  statuto.  duod  the  price,  the  sale  is  null.    And, 
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jns,  cum  in  venditionibiis  nobis  as  we  have  so  enncted  in  relation 

placiierit,  non  est  absurdum  et  in  to  sales,  it  is  not  improper  that 

locationibns  et  in  conductionibus  the  same  law  should  prevail,  in 

trahere.  letting  and  hireing. 


m  QUIBUS    PRETIUM  CONSISTAT.     DIFFERENTIA   EMPTIONIS 

ET  FERMUTATIONIS. 


§  IT.  Item  pretium  in  nume-  §  2.  The  price  of  an  article 

rat4  pecuni^    consistere  debet;  boug:ht,  should  be  cash,  or  money 

nam  in  cseteris  rebus,  an  pretium  told;  for  it  huth  been  much  doubt* 

esse  posset,  valdfe    quserebatur  ;  ed,   whether  the  price  of  goods 

veluti,  an  homo  aut  fundus,  aut  can  be  said  to  be  paid,  if  any  thing 

toga,  alterius   rei    pretuim    esse  be  siven  for  them  hut  mon^y  ;  as, 

possit.     Et  Sabinus  et   Cassius  whether  a  slave,  a  piece  of  groimd 

etiam  in  alia  re  putabant  pretium  or  a  robe,  can  bepaid  as  the  price 

posse  consistere ;  unde  iUud,  quod  ofaihinjr.     The  lawyers  Sabi- 

vuigodicebatur,  permutatiorie  re-  nus  and  Cassius  thouoht,  that  a 

rum  emptionem  et  venditionem  price  might  consist  of  any  thing, 

trahi ;  eamqiie  speciem  emptio-  and  from  hence  it  has  been  com- 

nis  et  venditionis  vetustissimam  monly  said,  that  emptio-vendiiio, 

esse,       Aagumentoque    utebalur  or  buying  and  selling,  iscontract- 

Grsco  poeti  Homero,qni  aliquam  ed  by  (barter)  commutation  ;  and 

partem  exercilQs  Achivorum  vi-  that  this  species  of  buying  and 

num  sibi  comparasse  ait,  permu-  selling  is  the  most  ancient.     The 

taris  quibusdam  rebus,  his  verbis,  advocates  for  this  side  of  the  ques- 
tion quote  Homer,  who  relates  in 

Jftitfi'ax  Jr,uvoio7TaQisaaavoirovaYtioai.  the  followiug  linCS,  that  a  part  of 

,  aii«.  *'\i.«)«»  <.,atc«  the  Grecian  army  bouglit  wine  hj 


Jilloi  ftav  /aXxo) 

JiXlot  d»  qitoig^  aX?.oi  3'  avxoiai  fiotaair^ 

AiXoi  d*  avdiiajrodtaai. 

Hoc  est. 

Naves  autem  e  Lemno  appule< 
runt  vinum  vehentes : 

Illinc  vinum  emebaut  Achivi 
comantes  caput. 

Alii  quidem  sere,  alii  autem 
ferro  nigro, 

Ah'i  pellibus,  alii  ipsis  bobus, 

Alii  etiam  mancipiis. 

Uliad  VU. 


giving  other  things  in  exchange 
for  it. 

Wine  the    rest  purchased  at 

their  proper  cost. 
And  well  the  plenteous  freight 

supplied  the  host: 
Each  in  excfiangc  proportion'd 

treasures  gave. 
Some  brass  or  iron^  some  an 

ox  or  slave.  Pope. 

But  the  lawyers  of  a  different 
sect  maintained  that  commuta- 
tion was  one  thing,  and  empiuh 
venditio  another;  for  otherwise 
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Divers®  scholas  anctores  contra 
sentiebatit;  aliiidque  esse  extisti- 
mabaiit  permniaiionem  reriim, 
aliud  epmtionein  et  venditionem ; 
alioqni  non  posse  rem  expediri, 
permutatis  rebus,  quae  videatur 
res  vaenlsse,  et  quae  pretii  nomine 
data  esse;  nam,  utramque  videri 
et  vsenisse  et  pretii  nomine  dalani 
65586,  rationem  non  pati.  Sed 
Proculi  senteniia,  dicentis,  per- 
mntiUionem  propriam  esse  spe- 
cim  contrartOs  k  venditione  se- 
paratam,  meritb  prcBvalnit;  cum 
et  aliis  Homericis  versibns  adju- 
vabatur,  et  validioribusrationibus 
argumentabatnr :  quod  et  anteri- 
ores  Divi  Principes  admiserunt, 
et  in  nostris  Digestis  latius  sig- 
nificatur. 


said  they,  in  the  commntation  of 
any  two  things  it  can  never  ap- 
pear, which  has  been  sold,  and 
which  has  been  given,  as  the 
price  of  the  thin^  sold  ;  and  it  is 
contrary  to  reason,  that  each 
should  appear  to  have  been  sold, 
and  that  each  also  should  appear 
to  have  been  given,  as  the  price 
of  the  other.  The  opinion  of 
Proculus,  who  maintained,  that 
commutation  is  a  species  of  con- 
tract, separate  from  vendition, 
hath  deservedly  prsvailed :  for  he 
is  supported  by  other  verses  from 
Homer,  and  has  enforced  his  op- 
inion with  strong  arguments; 
and  this  is  the  doctrine,  which 
our  predecessors,  the  emperors 
Dioclesian  and  Maximian,  have 
admitted,  as  appears  more  at  large 
in  our  Digests. 


DE  PERICULO  ET  COMMODO  REI  VENDITiE. 

§  III.    Cum  autem  emptio  et  §  3.  When  emption  and  ven- 

vcnditio  contracta  sit,  (quod  effici  dition  are  once  contracted,  (which 

diximus  simul  atque  de   pretio  is  so  soon  as  the  price  is  agreed 

convenerit,  cumsin^scripturares  on,  when  the  covenant  is  not  in 

agilur,)  periculum  rei  venditae  sta-  writing,)  the  buyer  Ijecomes  liable 

tim  ad  emptorera  perlinet,  tamen-  to  the  risque  of  the  thinff  sold,  al- 

si  adhuc  ea    res  emptori  tradila  though   it  be  not  yet  delivered, 

non  sit.     Itaque,  si  homo  mortu-  Therefore,  if  a  slave  should  die, 

us  sit,  vel  aliqu^  parte   corporis  or  be  hurt,  or  if  a  building,  or 

loBsus  fuerit,  aut  aedes  tota;,  vel  al-  part  of  it  should  be  consumed  by 

iquA  ex  parte,  incendio  consump-  fire,  or  if  lands  sold,  or  any  part 

t8B  fuerint,  aut  fundus  vi  fluminis  of  them,  should  be  washed  away 

totus  vel  aliqua  ex  parte  ablatus  by  a  torrent,  or  damaged  by  an 

sit,  sivfe  etiam  inundatione  aquae,  inundation,  or  by  a  storm,  which 

aut    arboribus    turbine    dejectis,  may  destroy  the  trees,  the   loss 

longe  minor  aut  deterior  esse  cob-  must  be  sustained  by  the  buyer, 

perit,  emptoris  damnum  est ;  cui-  who  must  pay  the  price  agreed  on, 

necesse  est,  licet  rem  non  fuerit  although  he  never  had  possession 

nactus,   pretium  solvere.    Quic-  of  the  thing  ;  for  whatever  the  ac- 

quid  enim  sm^  dolo  et  culpa  ven-  cident  be,  if  it  happen  neither  by 

ditioris  accidit,  in  eo  venditor  se  the  fraud,  nor  fault  of  the  seller. 
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cnrus  est :  sed  et,  si  post  emptio-  he  is  secure.  On  the  other  hand 
nam  fundo  aliquidperalluvionem  if,  after  sale,  the  lands  should  be 
accesserit,  ad  empiioris  commo^  increased  by  alluvion,  this  in- 
dum  pertinet ;  namet  commodntn  crease  becomes  the  gain  of  the 
ejus  esse  debet,  cujus  periculutn  buyer ;  for  it  is  iust,  that  he  should 
est.  duod  si  fugerit  homo,  qui  receive  the  profit,  who  must  have 
vsniit,  aut  surreptus  fuerit,  ita  ut  sustained  the  loss.  But,  if  a  slave 
neque  dolus,  neque  culpa  vendi-  who  is  sold,  should  run  away  or 
toris  intervenerit,  aniraadverten-  be  stolen,  and  no  fraud  or  negli- 
diira  eril,  an  custodian  ejus  usque  gence  can  be  imputed  to  the  seller, 
ad  traditionem  venditor  suscepe-  it  must  be  inquired,  whether  the 
rit  san^  enim  si  susceperit,  ad  ip-  seller  undertook  the  safe  custody 
sius  periculum  is  casus  pertinet  ;  of  the  slave,  until  delivery  should 
si  non  susceperit,  securus  est.  be  made  ;  if  he  did,  he  is  answer- 
Idem  el  in  caeteris  animalibus  cae-  able,  if  not,  he  is  secure.  The 
terisque  rebus  intelligimus.  Uti-  same  law  takes  place  in  regard  to 
que  tamen  vindicationem  rei  et  all  other  animals  and  things.  But, 
condictionem  exhibere  debebit  the  seller  should  make  over  his 
emptori ;  quia  san^,  qui  nondutu  right  of  vindication  and  condiction 
rem  emptori  tradidit,  adhuc  ipse  to  the  buyer ;  for  he,  who  has 
dominus  est.  Idem  etiam  est  de  not  delivered  the  thing  sold,  is  still 
fiirti  ct  de  damni  injurise  actione.    considered  as  the  proprietor  of  it. 

Actions  also  of  theft,  or  damage 
done,  must  be  transferred  by  the 
seller  to  the  buyer,  (when  the 
thing  sold  is  stolen,  or  damaged 
before  delivery.) 


DE  EMPTIONE  CQXDITIOXALL 

i  rV.  Emptio  tam  sub  conditi-  §  4.  A  sale  may  be  contracted 
one  quam  pur^  contrahi  potest :  conditionally,  as  well  as  purely  : 
sub  conditione,  veluli,  si  Stichus  as  when  the  seller  agrees  ;  if 
intra  cerium  diem  iibi  placuerit,  within  a  certain  time  you  shall 
erit  tibi  emptu3  aureis  tot.  approve  of  the  slave  Stichus, 

he  shall  be  yours  for  so  many 

AUREI. 


DE  EMPTIONE  REI,  QUiE  NON  EST  IN  COMMERCIO. 

§  V.  Loca  sacra,  vel  religiosa,  §  5.  Whoever  knowingly  pur- 
item  publica,  (veluti  forum,  basil-  chases  a  sacred,  religious,  or  pub- 
icam,  (frustra  quis  sciens  emit;  lie  place,  such  as  a  Forum,  or 
qua3  tamen,  si  profanis  vel  priva-  Court  of  justice,  it  is  void.  But, 
tis  deceptus  k  venditore  quis  em-  if  he  purchased  them  as  profane 
erit,  habebit  actionem  ex  empto,  or  private,  being  imposed  upon  by- 
quod  non  habere  ei  liceat,ut  con-  the  seller,  then  such  purchaser, 
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seqiiatnr,  qnod  sua  interest,  eiim  not  being  able  to  obtain  posses- 
deceptniri  non  esse.  Idem  juris  sion,  may  have  an  action  e:reinp- 
est,  si  homiuem  liberum  pro  ser-  to  ajjainst  the  seller,  and  recover 
vo  emerit.  damage  for  the  deceit.    The  law 

is  the  same,  if  any  person  should 
mistakenly  buy  a  freeman  instead 
of  a  slave. 


TITULUS   VIGESIMUS-aUINTUS. 
DE  LOCATIONE  ET  CONDUCTIONE. 
D.  xix.  T.  2.    0.  iv.  T.  65.     C.  ii.  T.  70. 

COLLATO    EMPTIONIS  ET   LOCATIONIS.    DE  MERCEDIS  CON- 

VENTIONE. 

LOCATIO  et  conductio  prox-  Location  and  conduction,  i.  e. 
ima  est  emptioni  et  venditioni,  letting  and  hirinpr,  are  nearly  alli- 
iisdemque  juris  regiilis  consistit.  ed  to  emption  ixnd  ve^tdition^i.  e. 
Nam  ut  emptio  et  venditio  ita  buying  and  selling;  and  are 
contrahitnr,  si  de  pretio  convene-  governed  by  the  same  rules  ;  for 
rit,  sic  et  locatio  et  conductio  ita  as  the  latter  takes  place  so  soon 
contrahi  intelligitur,  si  merces  as  the  price  is  as^reed  upon,  so 
constituta  sit :  et  competit  locato-  ihe  fiDrmer  are  contracted,  when 
ri  quidem  locati  actio,  conductor!  the  hire  is  onre  fixed  by  the  par- 
vero  conducts  ties.    The  locator^  or  person  who 

lets,  is  entitled  if  ao^^rieved,  to  an 
actio  locati^  and  the  conductor 
or  hirer  may  have  his  actio  con- 
ductij  against  the  locator. 

• 

'DE  MERCEDE  COLL  ATA  IN  ARBITRTUM  ALIENUM. 

i  I.  Et,  qnoB  supra  diximus,  si  §  I.  What  has  been  said  before 

alieno  arbitrio  pretium  perrnis-  respecting  sales,  when  the  price 

sum  fuerit,  eadem  el  de  locatione  is  referred  to  a  third  person,  may 

et  de  condnctione  dicta  esse  in-  also    b^  understood  of  location 

telligimns  si  alieno  arbitrio  mer-  and  conduction^  when  the  hire  is 

ces    permissa    fuerit.      Qu^  de  left  to  arbitration.     Therefore,  if 

caus&,  si  fulloni  poliendo  curan-  a  man  send  his  clothes  to  a  fuller 

dave,  aut  sarcinatori  sarcienda,  to  be  scoured,  or  a  taylor  to  be 

▼estimenta   quia   dederit,    nulla  mended,  and  do  not  previously 


LIB.  in.    TIT.  XXV.  277 

statem  rnercede  constitiitOf  sed  agree  upon  any  price,  in  this 
posiea  tanium  daturus,  quantum  case  location  and  condtiction  are 
inter  eos  convenerit,  non  propria  not  understood  to  be  properly 
local io  et  conductio  contruhi  in-  contracted  ;  but  an  action  on 
tellis^iiur;  sed  po  nomine  actio  the  cnse  may  be  brought  by 
prcBscripiis  verbis  datur.  either    party,   prtB3cripti3    ver- 

biSf  i.  e.  in    words  adapted  to 
the  circumstances. 


IN  QUIBUS  REBUS  MERGES  CONSISTAT. 

§  II.  Pr»terea,  sicOit  vulgoquse-  }  2.  As  it  was  formerly  a  ques- 
rebatur,  an  permutatis  rebus  erap-  tion,  whether  epmtion  and  vendi- 
^io  et  venditio  contraheretur,  ita  tion  could  be  contracted  by  ex- 
quflsri  solebat  de  locatione  et  con-  change,  so  it  hath  also  been  doubt- 
ductione,  si  forih  rem  aliquam  ed,  whether  location  and  conduc* 
utendam  siv^  fruendam  tibi  ali-  Hon  takes  place  when  one  man 
qiiis  dederit,  et  invic^m  k  te  lends  another  a  particular  thing 
utendam  siv^  fruendam  aliam  for  his  use ;  and  receives  in  re- 
rem  acceperit.  Et  placuit,  non  turn  some  other  thuig,  of  which 
esse  locationem  et  conductionem,  he  is  also  permitted  to  have  the 
sed  proprium  genus  contractQs;  use,  and  it  has  been  determined, 
veluti,  si,  cum  unum  bovem  quis  that  this  exchange  does  not  con- 
haberit,et  vicinustjusitem  unum  stitute  Zoca/ion  and  conduction^ 
placuerit  inter  eos,  ut  per  denos  but  a  distinct  species  of  contract:  * 
dies  invic^m  bovescommodarent,  for  example,  if  two  neighbors 
ut  opus  facerent,  et  apud  alterum  have  each  of  them  an  ox,  and 
alterius  bos  |)erierit ;  neque  loca-  each  agrees  to  lend  his  ox  to  the 
ti,  neque  couducti,  neque  com-  other  alternately  for  ten  days  to 
inodati  competit  actio :  quia  non  labor,  and  the  ox  of  the  one 
fuit  commodaium  gratuitum :  ve-  should  die  in  possession  of  the 
riUm  prsBScriptis  verbis  agendum  other,  in  this  case,  he,  who  has 
est.  «  lost  his  ox,  can  neither  bring  the 

action  locati^  nor  conducti,  nor 
even  the  action  commodati',  for 
the  ox  was  not  lent  gratuitously: 
but  he  may  sue  prcescriptis  rcr- 
bis;  i.  e.  by  an  action  upon  the 
case. 


DEEMPHYTEUSL 

§  III.  Aded  antem  aliquam  fa-  }  3.  Buying  and  selling,  and 

miliaritatem  inter  se  videntur  ha-  letting  and  hireing,  are  so  near- 

bere  emptio  et  venditio,  item  lo-  ly  connected,  that  in  some  cases, 

catio  et  conductio,  ut  in  quibus-  it  has  been  difficult  to   distin- 

damcausis  quaeri  soleat,  utrum  guish  the  one  from  the  other  ; 
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^tnptio  et  venditio  contrahatiir,  as  when  lands  have  been  demised 
an  locatio  et  ciuiductio  ;  ut  ecce  for  ever,  upon  condition,  that,  if  a 
<ie  prcediis,  quae  perpetud  quibus-  certain  yearly  rent,  be  paid  to  the 
dam  fruenda  tradunlur,  id  est,ut,  proprietor,  it  shall  not  be  in  liis 
quamdin  pensio  sivfe  reditus  pro  power  to  take  these  lands  from  the 
his  domino  praestetur,  neque  ipsi  tenant  or  his  heirs,  or  from  any 
conductori,  neque  hseredi  ejus,  other  person,  to  whom  such  ten- 
cuive  conductor  haeresve  ejus  id  ant  or  his  heirs  shall  have  sold 
praedium  vendiderit,  ant  donave-  or  granted  or  given  them  as  a 
rit,autdotis  nominedederit,aliove  marriage  portion,  or  otherwise, 
quocunque  modo  alienaverit,  au  But  when  this  contract,  concern- 
ferre  liceat.  Sed  talis  contractus  ing  which  the  ancient  lawyers 
quia  inter  veteres  dubitabatur,  et  a  had  great  doubts,  was  by  some  re- 
quibusdam  locatio,  k  quibusdam  garded  as  an  emption  and  vendi» 
venditio  existimabatur,  lex  Zen-  tion,  and  by  others  as  a  locatioq 
oniaua  lata  est,  quje  emphyteu-  and  conduction, the  ^cwonianlaw 
seos  contractQs  propriam  statuit  was  enacted,  which  settled  the 
naturam,  neque  ad  locationem,  proper  nature  of  an  empAy^ew^w, 
neque  ad  venditionem  inclinan-  making  it  to  be  neither  the  one 
tem,  sed  suis  pactionibus  fulci-  nor  the  other,  but  a  contract  sup- 
endam ;  et,si  quidem  aliquid  pac-  ported  by  its  own  peculiar  cove- 
tum  fuerit,  hoc  ita  obtinere,  ac  si  nants  ;  and  ordaining,  that  what- 
naturalis  esset  contractus  :  sin  au-  ever  is  agreed  upon  by  the  par- 
temnihildepcriculorei  fuerit  pac-  ties  shall  take  place,  as  a  con- 
tum,  tunc,  siquidem  totius  rei  in-  tract:  and  when  there  is  no  cov- 
teritus  accesserit,  ad  dominum  enant,  which  declares,  upon 
super  hoc  reduiidare  periculuin  ;  whom  the  loss  of  the  lands  shall 
sin  autem  pariicularis,  ad  einphy-  fall,  that  then,  if  the  whole  estate 
tenticarnm  hujusmodi  damnum  happen  to  be  destroyed  by  a  tor- 
venire  ;  quo  jure  utimur.  rent,  an  earthquake,  or  any  other 

means,  the  proprietor  must  be 
the  sufferer;  but,  if  a  part  only 
be  destroyed,  that  the  loss  shall 
then  be  born  by  the  tenant ;  and 
this  is  the  law  in  use. 


DE  FORMA  ALICUI  FACIENDA  AB  ARTIFICE. 

,§  IV.    Item  qnaeritur,  si  cum  §  4.    Also,  if  Titius^  should 

aurifice  Titius  convenerit,  ul  is  promise  a  goldsmith  ten  aurei  to 

ex  auro  suo  certi  ponderis  certae-  make  a  certain  number  of  rings, 

que  formae  annulos  ei  faceret,  et  of  a  particular  size  and  weight, 

acciperet,  (verbi   gratia,)   decem  and  find  the  gold  ;  it  hath  beeu 

aureos,  utruin  emptio  et  venditio,  a  question,  whether  such  a  con- 

an  locatio  et  conductio  contrahi  tract  would  he  a  buying  and  sel- 

videatur  ?    Gassius  ait,   materise  ling,  or  a  letting  and  hiring.  Gas- 
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qaidem  emptionem  et  vendition-  sitis  was  of    opinion,    that  it 

em  contrahi,  oper©  auteni  loca-  would  be  a  buying  and  selling 

tionem  et    conductioneiu  :    sed  in   regard  to   the  matter,  and  a 

placuii,   tantum    emptionein    et  letting  and   hirinjr  in   regard  to 

vendilionem  contrahi.     (iuod  si  the  work  ;  but  it  is  now  seilled, 

sunm     aurum    Titius    dederit,  that,  it   would  or.iy  limount  to 

niercedc    pro    opera    constitute,  emption   and  vendition.     But,  if 

dubium  non  est,  quin  localio  et  TUius ahould  give  his  own  gold, 


couductio  sit. 


and  iigree  to  pay  only  for  the 
workmanship,  this  would  cer- 
tainly be  u  location  and  conduc- 
tion. 


QUID  PRjESTARE  debet  CONDUCTOR. 


§V.  Conductor  omnia  secun- 
diim  legem  conductionis  facers 
debet;  et,  si  quid  in  lege  prseter- 
missum  jfuerat,  id  ex  bono  et 
sequo  prsestare.  Q^ui  pro  usu 
aut  vestimentorum,  aut  argenti, 
aut  jumenii,  uiercedem  aut  dedit 
aut  promisit,  ab  eo  custodia  talis 
desideratum  qualem  dilisrentissi- 
mius  pater  familias  suis  rebus  ad- 
hibet ;  quam  si  praestiterit,  et  ali- 
quo  casu  fortuito  earn  rem  amise- 
rit,  de  restituenda  ea  re  uou  tene- 
bitur. 


§  5.  The  hirer  is  not  only 
obliged  to  observe  strictly  the 
covenants  of  the  conduction,  but 
is  also  bound  to  perform  whatev- 
er hath  been  omitted  to  be  insert- 
ed,  but  ouvht  reasonably  to  be 
done.  And  whoever  hath  given 
or  promised  hire  for  the  use  of 
clothe:;,  silver,  horses,  ^c.  is 
bound  to  take  the  same  care  of 
them,  as  the  most  diligent  master 
of  a  family  would  take  of  his 
own  property.  But,  if  the  hirer 
do  this,  and  yet  lose  the  things 
hired  by  some  fortuitous  events 
he  shall  not  be  answerable  for 
the  loss. 


DE  MORTE  CONDUCTORIS. 

§  YI.  Mortuo  conductore  intra  }  6.  If  the  hirer  die  before  the 
tcmpora  conductionis,  hseres  ejus  time  of  hiring  be  expired,  his 
eodetn  jure  in  conductione  sue-  heir  succeeds  to  his  right,  and  is 
cedit.  entitled  to  the  thing  hired,  for  the^ 

remainder  of  tlie  term. 
36 
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TITULUS  VIGESIMUSSEXTUS. 

DE  SOCIETATB. 

D.  xvil  T.  2.    0.  iv.  T.  3T. 

DIVISIO  A  MATERIA. 

SOCIETATEM  coire  solemus       It  is  common  for  persons  to 

aut    totorum    bonorum,    quam  enter  either  into  a  general  ])an- 

Grssci  specialiter  aroirwyiar  appel-^  nership,  or  n^hat  the  Greeks  call 

lant ;  aut  unius  alicujus  negotia-  a  communion  of  goods ;  or  into 

tionis,  veluti  mancipiorum  ven-i  a  particular  partnership,  respect- 

dendorum    emendoruraque,   aut  ing  some  single  species  of  com- 

olei,  aut  vini,  aut  frumenti  emen-  merce,  as  that  of  buying  and  sell- 

di  vendendique.  ing  slaves,  oil,  wine,  or  com. 

DE  PARTBBUS  LUCRI  ET  DAMNL 

i  I.  Et  qnidem,  si  nihil  de  par-  }  ).  If  m  express  agreement 
tibus  lucri  et  damni  nominatim  be  made  by  the  partners  concern- 
convenerit,  aequales  scilicet  par-  ing  their  shares  of  profit  and 
tes  et  in  lucro  et  in  damno  spec-  loss ;  the  lo$s  and  the  profit  roust 
tantur;  quod  si  expresses  fuerint  be  equally  divided.  But,  if  an 
partes,  ha  servari  debent.  Nee  express  agreement  be  made,  it 
enim  unquam  dubium  fuit,  quin  roust  be  observed;  for  it  was 
Taleat  conventio,  si  dao  inter  se  never  yet  doubted,  but  that  the 
pacti  sint,  ut  ad  unum  q^uidem  covenant  would  be  binding,  if 
dun  partes  et  lucri  et  demni  pez;-  two  persons  should  agree,  that 
tineant,  ad  alterum  tertia..  two  shares  of  the  profit  and  loss 

should  belong  to  one  partner,  and 
that  only  the  third  pan  of  both 
should  belong  to  the  other. 

DE  PARTffiUa  INiEQUALIBUS. 

'  }  II.  De  ill&  sane  conventione  §  2.  But  it  has  been  question- 

qusesitum  est,  si  Titius  et  Seius  ed,  if  Titius  and  Seitis  should 

inter  se  pacti  sint,  ut  ad  Titium  covenant,  that  Tilius  should  re- 

lucri  duflB  partes  pertineant,  dam-  ceive  two  parts  of  the  profit  and 

ni  tertia,  ad  Seium  duae  partes  bear  but  a  third  of  the  loss,  and 

damni,  lucri  tertia,  an  rata  de-  that  Se^tts  should  bear  two  parts 

beathaberi  conventio?  Q^uintus  of  the  loss,  and  receive  but  a 

Mutius  contra  naturam  societatis  third  of  ihe  profit,  whether  such 

uUem  pactionem  esse  ezstimavit|  an  agreenoient  would  be  binding  % 
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et  ob  id  non  esse  ratam  haben-  QuitUus  Muitus  deemed  sach  a 
dam :  Servius  Sulpuius  (cujiis  covenant  contrary  to  the  nature 
sententia  praevaluit)  contra  sen-  of  partnership,  and  therefore 
sit;  quia  siep^  (juorundam  ita  ouj^ht  not  to  be  ratified;  but 
pretiosa  est  opera  m  societate,  ut  Servius  Sulpitius^  whose  opin- 
eos  justum  sit  conditione  meliore  ion  hath  prevailed,  thought  oth- 
in  societatem  admitti.  Nam  et  erwise ;  because  the  labor  oi 
ita  posse  coiri  societatem  non  du-  some  is  so  valuable,  that  they 
bitatur,  ut  alter  pecuniam  con-  ought  to  be  admitted  into  partner- 
ferat,  alter  non  conferat,  et  tamen  ship  upon  advantageous  condi- 
lucrum  inter  eos  commune  sit ;  tions  ;  for  no  man  doubts,  but 
quia  saep^  opera  alicujus  pro  pe-  that  a  partnership  may  be,  where- 
cunia  valet.  Et  ade6  contra  in  one  only  finds  money ;  inas- 
Quinti  Mutii  sententiam  obtinuit,  much  as  it  often  happens,  that 
ut  iliud  quoque  constiterit  posse  the  work,  and  labor  of  the  other, 
convenire,  Ut  quis  lucri  partem  isof  equal  value.  And  also,  con- 
ferat, de  damno  non  teneatur ;  trary  to  the  opinion  of  MutiuSf 
quod  etipsum  Servius  convenien-  it  hath  obtained  as  law,  that  a 
t^r  sibi  fieri  existimavit.  Quod  partner  may  by  agreement  take  a 
tamen  ita  intelligi  oportet,  ut,  si  share  of  the  profit,  and  not  be  ao- 
in  ali&  re  lucrum,  in  ali&dam-  countable  for  any  part  of  the  loss; 
num  illatum  sit,  compensatione  for  Servius  thought,  that,  this 
fact4,  solium  quod  superest,  intel-  likewise  might  bedoneeouitably : 
ligatur  lucro  esse.  but  it  must  be  so  unaerstood, 

that,  if  profit  accrue  from  one 
species  of  things,  and  loss  from 
another,  only  what  remains,  after 
the  loss  is  compensated,  shall  be 
considered  as  profit. 

BE  PAR'iTBUS  EXPRESSIS  IN  UNA  CAUSA. 

{  Itl.  tllud  expeditum  est,  si  in       §  3.  It  is  also  a  settled  point, 

unft  causa  pars  fuerit  expressa,  that,  if  partners  expressly  men- 

Sveluti  in  solo  lucro,  vel  in  solo  tion  their  shares  in  ono  respect 

lamno,)  in  altera  vero  omissa,  in  only,  either  solely  as  to  gain,  or 

eo  quoque,  quod   prsetermissum  solely  as  to  loss,  their  shares  of 

est,  eandem  partem  servari.  that  which  is  omitted,  shall  be 

regulated  by  what  is  expressed. 

QUIBUS  MODIS  SOCIETAS  SOLVITUR.    DE  RENUNCIATIONR 

§  lY.  Manet  antem  societas  eo       §  4.  A  partnership  lasts  so  long 

usque,  donee  in  eodem  consensu  as  the  partners  persi^vere  in  their 

perseveraverint :  at,  cum  aliquis  consent  so  to  continue ;   and,  if 

renunciaverit   societaii,  solvitur  one  of  them  renounce,  the  pnrt- 

societas.    Sed  plane  si  quis  calli-  nership,  is  dissolved.'*** But,  if  a 

dh  in  hoe  renunciaverit  societati,  man  renounce  with  a  fraudulent 
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ut  obveoiens  aliquod  lucrum  so-   inteBt,  and  that  he  may  enjoy  the 

lus  habeat,  veluti,  si  totorum  bo-  sole  benefit  of  some  future  for- 
norutc  socius,  cnmabniiquo  hffi-  tune,  which  he  expects,  his  re- 
res  esset  relictus,  in  hoc  renun-  nunciation  will  uot  avail :  for,  if 
ciaverit  societati,  ut  haereditatem  a  partner  in  common,  on  beings 
solus  lucri  faceret,  cogitur  hoc  appointed  heir,  should  renounce 
lucrum  communicare.  Si  quid  his  partnership,  that  he  may  pos- 
verd  aliud  lucri  faciat,  quod  non  sess  the  inheritance  exclusively, 
captaverit,  ad  ipsum  solum  per-  he  would  nevertheless  be  com- 
tiuet.  Ei  verb,  cui  renunciatnm  petled  to  divide  equally  with  his 
est, quicquid  omninb  post  renun-  former  partners;  yet,  if  an  in- 
ciatem  societatem  acquiritur,  soli  heritance,  which  he  did  not  ex- 
conceditur.  peci,  should  by  accident  fall  to 

him  after  renunciation,  the  whole 
would  be  his  own :  but  those, 
from  whom  a  partner  hath  sep- 
arated himself  by  renouncin^r, 
possess  solely  for  themselves 
whatever  they  acquire,  after  the 
renunciation  of  that  partner. 


»  DE  MORTE. 

i  Y.  Solvitur  adhuc  societas  i  5.  A  partnership  is  also  dis- 
etiam  morte  socii ;  quia,  qui  so-  solved  by  the  death  of  one  of  the 
cietiUem  contrahit,  certam  per«  partners ;  for  he,  who  enters  into 
^nam  sibi  eligit.  Sed  et,  si  con-  partnership,  always  chooses  some 
sensu  plurium  societas  contracta  known  person  to  be  his  partner, 
sit,  morte  uuins  socii  solvitur.  And  if  a  partnership  be  entered 
etsi  plures  supersint ;  nisi  in  co-  into  by  the  consent  of  many,  it  is 
cund&  societate  alitor  convenerit.  dissolved  by  the  death  of  one,  al- 
though the  rest  survive ;  unless 
the  original  contract  be  otherwise. 


DE  FINE  NEGOTIL 

i  YI.  Item,  si  alicujus  rei  con-  §  6.  Also,  if  a  partnership  be 
tracta  societas  sit,  et  finis  negotio  entered  into  on  account  of  some 
unpositus  est,  finitur  societas.         particular  commerce,  when  that 

ceases,  the  partnership  is  ended 


DE  PUBLICATIONE. 

i  YII.  Publicatione  quoque  dis-  §  7.  Partnership  is  also  dissolv- 
trahi  societatem,  manifestum  est,  ed  by  the  public  sale  or  coofisca- 
scilicet  si  universa   bona  socii   cation  of  all  the  property  of  one 
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piblicentur ;  nana,  cum  in  ejus   of  the  partners  ;  for  when  anoth- 
locum  alius  succedat,  pro  mortuo   er  takes  his  place,  he  is  consider^ 
*»*betur.  ed  as  dead. 


DE  CESSIONE  BONORUM. 

i  Yni.  Item,  si  quis  ez  sociis  §  8.  Also,  when  a  man  in  part* 
inalo  debiti  prsegravatus  bonis  nership,  being  pressed  by  debts, 
suis  cesserit,  et  ideo  propter  pub-  racikes  a  cession  of  his  goods,  and 
licaet  privata  debita  substantia  they  are  sold  to  satisfy  either 
ejus  vasneat,  solvitur  societas.  public  or  private  demands,  the 
Sed  hoc  ca8u,si  adhuc  consenti-  partnership  is  dissolved.  But,  if 
ant  in  societatem,  nova  videtur  the  rest  should  still  desire  to  re* 
incipere  societas.  main  partners,  the  first  partner- 

ship would  not  continue,  but  & 
new  one  would  commence. 


DE  DOLO  ET  CULPA  A  SOCIO  PR^STANDIS. 


i  IX.  Socius  socio  utrum  eo 
nomine  tantum  teneatur  pro  so- 
cio actione,  si  quid  dolo  commis- 
erit,  sicut  is,  qui  deponi  apiid  se 
passns  est,  an  etiam  cut  pee,  id  est, 
desidia  atque  neglia;entia9  no- 
mine, qnaesitum  est?  PrsBvaliiit 
tamen,  etiam  cnlpe  nomine  tene- 
ri  eum.  Culpa  autem  non  nd 
exactissimain  dili^entiam  diri- 
genda  est ;  sufScit  enim  talem 
ditigentiam  communibus  rebns 
adhibere  socium,  qualem  suis  re- 
bus adhibere  solet.  Nam,  qui 
parOm  diligentnm  socium  sibi 
assumit,  ne  se  queri,  sibique  hoc 
imputare,  debet. 


§  9.  It  has  been  a  question,. 
whether  a  partner,  like  a  deposi  • 
tiry,  is  accountable  for  fraud  on-* 
ly,  or  also  for  negligence  ?  And 
it  now  prevails,  that  he  is  an-* 
swernble  for  all  the  damages, 
wiiich  happen  through  his  fault. 
But  though  he  fail  in  having 
used  the  most  exncl  diligence, 
such  a  failure,  is  not  regarded  as 
cvlpa  or  a  fault :  for  a  partner  is 
not  liable  to  answer  damnges,  if 
it  appear  that  he  has  used  the 
same  care  and  diligence  in  re- 
spect of  the  partnership  property 
as  he  has  usually  observed  in 
keeping  his  own.  Whoever 
chooses  a  negligent  man  for  his 
partner,  must  lay  the  blame  upon 
himself  only,  and  impute  his 
misfortune  to  his  own  ill  choice. 
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TITULUS  VIGBSlMUSSEPTIMUa 


DE  MANDATO. 


D.  xvii*  T.  1.    C.  iv.  T  35. 


DIVISIO  A  FINE. 

MANDATUM  contrahitur  A  mandate  is  of  &ve  kinds ; 
quinque  modis,  siv^  su^  tantiim  either  when  it  is  given  solely  for 
gratia  aliquis  tibi  mandet,  siv^  the  benefit  of  the  mandator ;  or 
SU&  et  Uikj  sivh  alien&  tantum,  jointly  for  his  benefit,  and  that  of 
siv^  SU&  et  aliens  sivfe  ink  et  al-  the  mandatary ;  or  solely  for  the 
ien^.  At,  si  tu^  tantum  gratis  benefit  of  a  third  person ;  or 
tibi  mandatum  sit,  supervacuum  jointly  for  the  benefit  of  the  man- 
est  mandatum ;  et  ob  id  nulla  ex  dator  and  a  third  person ;  or 
eo  obligatio,  nee  mandati  inter  jointly  for  the  benefit  of  the 
Tos  actio  nascitur.  mandatary  and  a  third  person. 

But,  if  a  mandate  be  given  sole- 
ly for  the  sake  of  the  mandatary, 
the  mandate  is  useless ;  for  no 
obligation  can  arise  from  it,  nor 
of  course  any  action. 

SI  MANDANTIS  GRATIA  MANDETUR. 

}  I.  Mandantis  tantum  gratia  i  1.  A  mandate  is  given  solely 

intervenit    mandatum,  veliiti  si  for  the  benefit  of  the  mandator, 

quis  tibi  mandet,  ut  negotia  ejus  when  he  requires  the  mandatary 

gereres,  vel  ut  fundum  eiemeres,  to  transact  his  business,  to  buy 

vel  ut  pro  eo  sponderes.  lands,  or  to  become  his  surety,    , 


SI  MANDANTIS  ET  MANDATARIL 

i  II.    Tu&  gratia  et  mandan*  }  2.  A  mandate  is  given  partly 

tis ;  veluti  si  mandet  tibi,  ut  pe-  for  the  benefit  of  the  mandator, 

cuniam  sub  usuris  crederes  ei,  and  partly  for  your  benefit  (the 

qui  in  rem  ipsius  mutuaretur;  mandatary,)  if  the  mandator  re- 

aut  si,  volente  te  agere  cum  po  quire  you  to  lend  money  upon 

ex  fidejussoria  caus&,  mandet  ti-  interest  to  one  who  would  borrow 

bi,    ut  cum  reo  agas   periculo  it  for  his  use ;  or  if,  when  you 
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mandantis ;  vel  ut  ipsius  pericalo  are  upon  the  point  of  suing  a  man 
stipuleris  ab  eo,  quern  tibi  deleget  on  account  of  a  fide-jussory  cau- 
in  id|  quod  tibi  debuerat.  tion,  or  suretyship,  he  should  au- 

thorise you  at  his  own  risque  to 
sue  the  principal  debtor ;  or  if  he 
should  impower  you  at  his  own 
hazard  to  stipulate  for  the  sunii 
which  he  owes  you,  from  some 
other  person,  whom  he  appoints. 

81  ALIENA  GRATIA. 

{ IIL  Alienft  tantum  caus&  in-       $  3.  A  mandate  is  for  the  sole 

tervenit  mandatum ;  Teluti  si  tibi  interest  of  a  third  person,  when 

aliquis  mandet,  ut  Titii  negotia  the  mandator  requires  the  man- 

gereres,  vel    ut    Titio  fundum  datary  to  perform  some  office,  to 

emeres,  Tel  ut  pro  Titio  spon-  buy  lands,  or  to  become  bail  for 

deres.  that  person. 

SI  MANDANTIS  ET  AUENA. 

i  IT.  Suft  et  alien& ;  veluti  si  $  4.  A  mandate  is  for  the  joint 
de  communibus  suis  et  Titii  ne-  benefit  of  the  mandator,  and  a 
gotiis  gerendis  tibi  mandet,  vel  third  person,  when  the  mandator 
ut  sibi  et  Titio  fundum  emeres,  requires  the  mandatary  to  trans- 
vel  ut  pro  eo  et  Titio  sponderes.     act  their  common  business,  to 

buy  lands  for  them  both,  or  to  be 

bound  for  them. 


81  MANDATARH  ET  ALIENA. 

}  Y.  Tu&  et  alien& ;  veluti  si  i  5.  A  mandate  is  in  favor  of 
tibi  mandet,  ut  Titio  sub  usuris;  the  mandatary  and  a  third  per« 
crederes  ;  quia,  si  sin^  usuris  pe-  son,  when  the  mandator  requires 
cuniam  crederes,  aliens  tantum  you  to  lend  money  to  THiitiSf 
gratis  Intercedit  mandatum.  upon  interest ;    but,  if  without 

interest,  it  can  onljr  be  in  favor 
of  him,  to  whom  it  is  lent. 

SI  MANDATAREL 

}  YI.  Tuft  tantilm  gratis  inter-  i  6.  A  mandate  is  given  solely 

venit  mandatum  ;    veluti  si  tibi  for  your  own  benefit,  if  the  man- 

mandet,  ut  pecunias  tuas  in  emp-  dator  require  you  rather  to  make 

tiones  potius  priediorum  colloces,  a  purchase  of  lands,  than  to  lend 

quam  fceneres ;    vel  ex  diverso,  upon  interest ;  or,  on  the  contra- 

ut  pecunias  tifas  fosneres  potius,  ry,  rather  to  lend  your  money 

quam  in  emptionea  prspdiorum  upon  interest,  than  to  buy  landa^ 
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coUoces.  Oq}us  generis  manda-  But  as  this  seems  rather  to  be 
turn  magis  consilium,  qiiani  man-  good  advice,  than  a  mandate^  it 
datum  est,  et  ob  id  non  est  obli-  is  not  obligatory  ;  for  no  aetioQ 
gatorium ;  quia  nemo  ex  consilio  of  mandatecan  be  brought  against 
mandati  obligatur,  etiam  si  non  a  man  on  account  of  advice^  al- 
expediat  ei,  cui  mandabatur,  cum  thouo^h  it  has  not  proved  benefi- 
liberum  cuique  sit  apiid  se  ex-  cial  to  him,  to  whom  it  was  giv- 
plorare,  an  sibi  expediat  consili-  en  ;  inasmuch  as  every  one  is  at 
um.  Itaque,  siotiosam  pecuniam  full  liberty  to  consult  his  own 
dorai  te  habentem  hortams  fuerit  reason,  whether  advice  given  be 
aliquis,  ut  rem  aliquam  emeres,  expedient  or  not.  Therefore,  if 
vel  eam  crederes,  quamvis  non  you  should  be  advised  to  employ 
expediat  earn  tibi  emisse,  vel  ere-  your  money,  which  now  lies 
didisse,  non  tamen  tibi  mandati  dead,  either  by  lending  it  at  in- 
tenetur.  Et  ade5  haec  ita  sunt,  terest,  or  in  making  a  purchase^ 
ut  quassitum  sit,  an  mandati  te-  and  you  shall  become  a  loser  by 
neatur,  qui  mandavit  tibi,  ut  pe-  following  this  advice,  the  adviser 
cuniam  Titio  foenerares.  Sed  would  not  be  liable  to  an  action, 
obtinuit  Sabini  sententia,  obliga-  And  this  is  so  true,  that  it  has 
toriu{)i  esse  in  hoc  casu  manda-  even  been  a  question,  whether  an 
tum ;  quia  non  alu^r  Titio  credi-  action  of  mandate  will  lie  against 
disses,  quam  si  tibi  mandatum  him,  who  hath  required  you  by 
esset.  mandate  to  lend  uioney  to  Titi" 

usj  who  is  insolvent.  But  the 
opinion  of  Sabinus  hath  obtain* 
ed,  and  a  mandate  in  this  case  is 
now  judged  to  be  obligatory  ;  for 
you  would  never  have  trusted 
TitiuSf  but  in  obedience  to  the 
mandate. 


DE  MANDATO  CONTRA  BONOS  MORES. 

§  VII.  lUud  quoque  mandatum  §  7.   A  mandate  contrary  to 

non  est  obligatorium,  quod  con-  good  manners  is  not  obligatory ; 

tra  bonos  mores  est ;    veluti  si  as  if  Titius  should  command 

Titius  de  furto,  ant  de  damno  you  to  commit  theft,  or  to  do  in- 

faciendo,  aut  de  injur.ili  faciend4  jury  to  a  third  person  ;   for,  al- 

mandet  tibi ;    licet  enim  poenam  though  you  should  be  punished 

istius  facti  nomine    prsestiteris,  in  consequence,  you  will  not  be 

non  tamen  uUam  habes  adversus  entitled    to    any  action  against 

Titium  actionem.  Titius. 


DE  EXECUTIONE  MANDATL 

}  YUL  Is,  qui  exequitur  man-  }  8.  He,  who  executes  a  man- 
datum,  non  debet  excedere  fines  date  ought  not  to  exceed  the 
mandati ;   ut  ecce,  si  quis  usque    bounds  of  it ;   for  example,  if  a 
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ad  centum  aureos  mandeverit  ti-  mandator  should  require  you  to 
bi,  ul  fundum  emeres,  vel  ut  pro  purchase  lands,  or  to  be  bound 
Titio  sponderes,  iieque  pluris  for  TUius,  to  the  amount  of  an 
emere  debes,  neque  in  amphorem  hundred  a?/m  ;  you  ought  not 
pecuniamfidejubere;  alioqui  non  to  buy  the  lands  at  an  "higher 
habebis  cum  eo  mandati  action-  price,  or  be  bound  for  a  greater 
em:  aded  quidem,  ut  Sabino  et  sum;  otherwise,  you  will  not  be 
Cassio  placuerit,  etiam  siusque  entitled  to  an  action  for  the  ex- 
ad  centum  aureos  cum  eo  a^ere  cess.  And  Cassius  and  Sabi- 
volueris,  inutiliter  te  acturum.  nus  were  even  of  opinion,  that, 
Sed  diversae  scholae  auctores  rec-  although  you  should  bring  an 
t^  usque  ad  centum  aureos  te  ac-  action  of  mandate  (or  no  more 
turum  existimant ;  quae  sententia  than  the  hundred  aurei,  you 
saii^  benignior  est.  Quod  si  could  not  recover  them.  But  it 
minoris  emeris,  habebis  scilicet  was  held  by  the  lawyers  of  a 
cum  eo  npandati  actionem  ;  quo-  different  school,  that  the  manda- 
niam,  qui  mandat,  ut  sibi  centum  tory  might  sue  the  mandator  for 
aureorum  fundus  emeretur,  is  the  hundred  aurei ;  and  this  ap- 
utique  raandasse  intelligitur,  ut  pears  to  be  the  more  equitable 
minoris,  si  possit,  emeretur.  opinion.   But,  if  you  buy  certain 

lands  at  a  less  price  than  that, 
which  the  mandator  has  allowed, 
you  will  undoubtedly  be  entitled 
to  an  action  of  mandate  :  for,  if 
he  hath  ordered,  that  an  estate 
should  be  purchased  for  an  hun- 
dred aurei^  he  will  certainly  bo 
understood,  that  it  should  if  pos* 
sible,  be  purchased  at  a  less  price. 


DE  REVOCATIONE  MANDATI. 

§  IX.  Recte  quoque  mandatum        §  9.  A  mandate,  properly  con- 

contractum,  si,  dum  adhuc  integ-  tractcd,  becomes  null,  if  revoked 

ra  res  sit,  revocatum  fuerit,  evan-  before  any  act  hath  been  done  m 

escit.  consequence  of  it. 


DE  MORTR 


i  X.  Item,  si  adhuc  integro  man- 
dato  mors  alter i us  interveniat  id 
est,  vel  ejus,  qui .  maudaverit,  vel 
illius,  qui  mandatum  snsceperit, 
solvitur  mandatum.  Sed  utilita- 
tis  caus&  receptum  est,  si  eo  mor- 
tuOf  qui  tibi  mandaverat,  tu,  ig- 
Borans  eum  decessisse,  executus 

87 


§  10.  A  mandate  also  becomes 
null,  if  either  the  mandatory  or 
the  mandatary  die,  while  it  con- 
tinues entire.  But  exp<dieuce 
has  settled,  that,  if  a  mandator 
die,  and  the  mandatary  not 
knowing  of  his  death,  should  af- 
terwards execute   the   mandate, 
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faeris  mandatum,  posse  te  agere  he  may  bring  hia  action  against 
niandat  i  actione ;  alioqui  jnsta  the  heirs  of  the  mandator: 
et  probahilis  iofnorantia  tibi  dam-  otherwise  an  unhlamnble  wiint 
nnm  afleret.  Kt  hiiic  simile  est,  of  kuowledife  would  he  prejiidi- 
quod  placnir,  si  debiiores,  mniui-  cial.  And,  in  a  similar  case,  it 
missio  dispensatore  Titii,  per  ij?-  halh  been  determined,  that,  if 
uorantiam  liberto  solverint,  liber-  the  debtors  of  Titius,  whose 
arieos;  cum  alioqui  strict^  juris  steward  has  been  manumitted, 
ratione  non  possent  liberari :  quia  without  their  knowledge,  should 
alii  solyissenti  quam  cui  solvere  pay  this  freed-man  what  was  due 
debuerint.  to  Titius,  they  would  be  cleared 

from  their  debt;  although,  by 
the  rigor  of  the  law,  it  would  be 
otherwise ;  since  they  had  made 
their  payment  to  another  than 
him  to  whom  it  ought  to  have 
been  made. 


DE  RENUNCUTIONE. 


i  XI.  Madatum  'non  sucipere 
cuilibet  liberum  est ;  susceptum 
autem  consummandum  est ;  aut 
quam  primum  renunciaridum,  ut 
per  semetipsum,  aut  per  ahum, 
eandem  rem  mandator  exequatur. 
Nam,  nisi  ita  renuncietur,  ut  in- 
tegra  causft  mandator!  reservetur 
eandem  remexplicandi,  nihiloini- 
nus  mandati  actio  locum  hal^t; 
nisi  justa  causa  iutercesserit  nut 
non  reuunciandi,  aut  iutempes- 
tiv^  renunciaudi. 


i  11.  Every  man  is  at  liberty 
to  refuse  a  mandate ;  but  once 
accepted,  it  must  be  performed, 
or  renounced,  as  soon  as  possible, 
that  the  mandator  may  transact 
the  business  himself,  or  by  an* 
lother.  For,  if  t])is  be  not  so 
done  that  tlie  mandator  can  have 
an  opportunity  of  transacting  the 
business  properly,  an  action  will 
lie  against  the  mandatary,  unless 
he  can  show  good  cause  for  his 
delay  in  not  making  a  timely  re* 
nunciuiiou. 


DE  DIE  ET  CONDITIONE. 

i  XII.  Mandatum  et  in  diem  i  12.  A  mandate  may  be  put 
differi,  et  subconditione  fieri,  po-  off  to  a  distant  day,  or  performed 
test.  conditionally,  (according  to  the 

contract.) 


DE  MERCEDE. 

i  Xni.   In  summft  sciendum  }  13.  In  fine,  it  must  be  ob- 

est,  mandatum,    nisi  gratuitum  served,  that,  a  mandate  not  gra- 

sit,  in  aliam  formam  negotii  ca-  tuitous,  becomes  another  species 

dere :  nam,  mercede  constitute,  of  contract :    for,  if  a  price  be 

incipil  locatio  et  conductio  esse,  agreed  upon,  the  contract  of  {e* 
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Et,  (ut  fi:eneraliter  dicamus,)  qui-  cation  and  conduction  coramen- 

bus  casibus,  sin^  tnercede  suscep-  ces.      And  in  general,  when  a 

to  officio,   mandati  siv6  depositi  trust  or  business  is  undertaken 

contrahitur  nes:otium,  iis  casihus  without  hire,  the  contract  regards 

interveniente  mercede   iocatio  et  either  a  mandate^  or  b.  deposit; 

conductio    intelhgitur    contrahi.  but,  when  there  is  an  agreeuient 

Et  ide5,  si  fulloni  polienda  cur-  for  hire,   it  constitutes  location 

andave  quis  dedcrit  vestimenta,  nuA  conduction.    Therefore,  if  a 

aut  sarcinatori  sarcieuda,  nulU  man  deliver  his  clothes  to  a  ful- 

mercede  constitute,  neque  prom-  ler  to  be  cleaned,  or  to  a  tailor 

issai  mandati  competit  actio.  to  be  mended,  and   there  is  no 

agreement  or  prouMte  made,  an 
action  of  mandate  will  lie. 


TTIULUS  VIGESIMUS  OCTAVUS. 

DE  OBLIQATONIBUS,  QMM  QUASI  EX  CONTRACTU 

NASCUNTUR. 

CONTINUATIO. 

POST  genera  contractu  menu-  Having    already  enumerated 

merata,  dispiciamus  etiam  de  iis  the  various  kinds  of  dii;ect  obli- 

obligationibus,  quae  quidem  nou  gations,   we  will   now   treat  of 

propria  nasci  ex  contractu  intelli-  those,  which  can  not  properly  be 

guntarj  sed  tamen,  quia  non  ex  said  to  arise  from  contract,  but 

raale6cio'  substautiam    capiunt,  yet,  as  they  take  not  their  origin 

quasi  ex  contractu  nasci  viden-  from  any  thing  criminal,  seem 

tar.    '  to  arise  from  an  implied,  or  a 

fua^i-contract. 

DE  NEGOTIORUM  GESTIONE. 

i  I.  Igttur,  cum  quis  negotia  i  1.    When  one  person  tran- 

absentis  gessert,  ultro   citroque  sacts    the  business  of   another, 

inter    eos    nascuntur    actiones,  who' is  absent,  they  reciprocally 

qusD     appellantur     negotiorum.  obtain  a  rig^ht  to  certain   actions, 

SeA  domino  qtiidem  rei  gests  nd-  called  action es  negotiorum  gesto- 

versus  eum,  qui  gessit,  directa  rum;  i.  e.  on   account  of  busi* 

competit  actio ;  negotiorum  au-  ness  done :    and  it  is  manifest, 

tem  gestori  contraria ;  quas   ex  that  these  can  arise  from  no  prop- 

nuUo  contractu    propria    nasci  er  or  regular  contract ;  for  they 

manifestum  est :  quippe  ita  nas-  take  place  only,  when  one  man 
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cuntnr   isfas    actiones,    si    sin^  assumes  the  care  of  the  affairs  of 

mandato  quisquc  alie.iis  ne^otiis  another  without  a  mandate  ;  and 

gerendis  se    obtnlerit;    ex    qn^  ihey  for  whom  business  is  tran- 

caus^  ii,   quorum   negotia  gesta  sacted,  are   ihus   bound  without 

fuerint,  etiam  i^noruntesobli^^an-  their   knowledge;    and    this   is 

Uir.     Idque  utihtatis  caiis^  recep-  permitted   for  the   pnblic  good, 

turn  est,  tie  absenlium,  qui  suhi-  because  the   business  of  persons 

tl.  festinatione   coacti,  luilli  de-  absent  in  a  foreitrn  country,  who 

mandata  negotiorum  suorum  ad-  have  not  entrusted  their  affairs  to 

ministralione,     pcregr^     profecti  any    particular    person,    would 

essent,     descrerentnr      negotia ;  otherwise   be  totally   neglected : 

quae  saii^  n«fno  curaturus  esser,  for  no  man  would  take  this  care 

si  de  eo,  qnod  quis   impendisset,  upon  himself,  if  he  could  not  af- 

nullam  habilnrus  esset  actionem,  terwards  bring  an  action  to  re- 

Sicul  autum  is,  qui   ulilil^r  ges-  cover  what   he  had '"-'expended, 

sit  negotia,  dominum  habet  obli-  But,  as  the   principal  is  bound  to 

gatum  negoliornm  geslorutn,   ita  reimburse  a  careful   agent,  so  is 

et  contra  iste  quoque  tenetur,  et  the  latter  bound  to  render  a  just 

administrationisreddat  rationetn;  account  of  his  administration   to 

quo  casu  ad   exactissimam   quis-  his  principal.     And  an  agent,  in 

que  diligentiam  compelliiur  red-  this  case,  is  obliged  to  use   the 

dere  rationem  :  necsu/ficit  talem  most  exact  diligence  ;  for  it  will 

diligentiam  adhibero,  qualein  suis  not  suffice,  that  he  has  taken  the 

rebus  adhibere  solet ;    si   modo  same   care   of  the  affairs  of  his 

alius,  diligentior  eo,   commodius  principal,  which  he  usually  took 

administraturus  esset  negotia.  of  his  own,  if  it  appear,  that  a 

more  diligent  man  could  have 
managed  to  more  advantage. 


DE  TUTELA. 


}  II.  Tutores  quoque,  qui  tute- 
lie  judiciotenentur,  non  propria  ex 
contractu  obligati  esse  intelligun- 
tur;  nullum  enim  negotium  in- 
ter tutorem  et  pupillum  contra- 
hitur.  Sed,  quia  san^  non  ex 
inaleficio  tenentur,  quasi  ex  con- 
tractu teneri  videntur ;  hoc  nu- 
tem  casu  mutus  sunt  actiones. 
Non  tantum  enim  pupillus  cum 
tutore  habet  tutelee  actionem ; 
sed  et  contra  tutor  cum  pupillo 
habet  contrariam  tutele,  si  vel 
impenderit  aliquid  in  rem  pupil- 
li,   vel   pro  eo  fuerit  obligatus, 


§  2.  A  tuiar^  although  subject 
to  an  action  of  tutelage^  is  not 
considered  as  bound  by  contract ; 
for  between  a  tutor  and  hi&  pupil 
there  is  none.  But  as  tutors  are 
not  subject  to  an  action  of  mal- 
feasance, they  are  understood  to 
be  bound  by  an  implied,  or  quasi- 
contract ;  and  hence  the  right  of 
action  is  reciprocal ;  the  pupil 
may  bring  an  action  of  tutelage 
against  his  tutor,  and  a  tutor, 
who  has  expended  his  own  mon- 
ey in  the  affairs  of  his  pupil,  or 
has  been  bound   for  him,  or  has 
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aiit  rem  suam  creditoribus  ejus    mortcfaged  liis  own  possessions 
obligaverit.  to  the  creditors,  is  intilled  to  the 

action  called  contraria  hitelv^. 


DE  REI  COMMUNION E. 


J  III.  Item,  si  inter  aliqnos  com- 
n)unis  res  sit  sin^  societate,  veluti 
quod  pariter  eis  legatn  donatave 
esset,  et  alter  eorum  alteri  ideb 
teneatnr  communi  dividundo  ju- 
dicio,  quod  solus  fructus  ex  eft  re 
perceperit,  aut  quod  socius  ejus 
solus  in  earn  rem  necessnrias  im- 
pensas  fecerit,  non  intelligitur  ex 
contractu  proprie  obligatus  esse  ; 
quippe  nihil  inter  secontraxerunt: 
sed,quiaex  maleficio  non  tenetur, 
quasi  ex  contractu  Icneri  videtur. 


§  3.  When  property  is  in  com- 
mon amon^  persons  not  partners, 
as  when  the  same  field,  or  part  of 
an  inheritance,  is  devised,  or  giv- 
en generally  between  two  ;  the 
one  may  be  called  to  answer  the 
other  by  the  action  comtntini  div- 
idundo^  either  for  having  taken 
to  his  use  the  whole  prepuce  of 
the  ground  ;  or  because  the  other 
hath  been  at  the  sole  expense  of 
keeping  it  in  good  order.  But 
neither  can  properly  be  said  to  be 
bound  by  contract,  as  they  made 
no  agreement  between  them- 
selves ;  but,  not  being  criminally 
liable,  they  are  considered  as 
bound  by  a  guo^i-contract. 


DE  HiEREDITATIS  COMMUNIONE. 

h  IT.  Idem  juris  est  de  eo,  qui  $  4.  And  the  same  law  prevails 
cohsredi  familise  erciscundsB  ju-  as  to  him,  who  is  bound  to  his 
dicio  ex  his  causis  obligatus  est.      co-heir  under  the  action /amt'/ice 

eriscundcBf  for  the  partition  of  an 
universal  inheritance. 


DE  ADDITIONE  HiERE  ITATia 

}  V.  Hfieres'quoqueflegatornm  }  5.  An  heir  for  the  same  rea- 

nomine  non  propri^  ex  contractu  son  cannot  properly  be  said  to  be 

obligatus  inteiligitur;nequeenim  bound  by  contract  to  a  legatee^ 

cum  haerede,  neque  cum  defunc-  who  cannot  be  supposed  to  have 

to  ullumnegotiumlegatariusges-  entered  into  any  compact  either 

sisse  propria  dici  potest ;   et  ta-  with  the  heir,  or  the  deceased : 

men,  quia  ex  maleficio  non  est  but,  as  the  heir  cannot  be  prose- 

obligatus,  quasi  ex  contractu  de-  cuted  by  an  action  of  fnal-fe€h 

bere  intelligitur.  sance^  he  is  considered  as  liable 

to  a  quasi  contract. 


292  LIB.  m.    TIT.  XXTIII. 

DE  SOLUnONE  INDEBITL 

§  VI.  Item  is,  cui  quis  per  er-  }  6.  He,  to  whom  another,  has 
rorem  non  debitum  solvit,  quasi  paid  by  mistake  what  was  not 
ex  contractu  debere  videiur;  due,  appears  to  be  mdebted  by 
aded  enim  non  intelligitur  pro-  qnasi-coxMraci ;  for  he  is  certain- 
pri^<§x  contractu  oblipitus  esse ;  ly  not  bound  by  an  express ajjree- 
ut,  si  ceriiorem  rationem  sequa-  mcnt :  and,  strictly  s|)eakmg,  lie 
rour,  magis  (ut  supra  diximus)  misrht  rather  be  said,  (as  we  have 
ex  distraciu  quam  ex  contractu  before  observed,)  to  be  lx)und  by 
possit  dici  obligatus  esse :  nam,  the  dissolution  than  by  the  nia- 
qui  solvendi  animo  pecuniam  king  ot  a  contract;  for  he,  who 
dat,  in  hoc  dare  videtur,  ut  dis-  paid  the  money  with  an  intent  to 
trahat  potius  negotium,  quam  discharge  his  debts,  seemed  rath- 
contrahat.  Sed  tamen  perindfe  er  inclined  to  dissolve  an  engage- 
is,  qui  accepit,  obligatur,  ac  si  ment,  than  to  contract  one.  But, 
mutuum  ei  daretur;  et  ideb  con-  whoever  receives  money  by  the 
dictione  tenetur.  mistake  of  another,  is  as  much 

bound  to  repayment,  as  if  it  had 
been  lent  him ;  and  is  therefore 
liable  to  an  action  of  condictioo. 


QUIBUS  EX  CAUSIS  INDEBITUM  SOLUTUM  NON  REPETTTUR. 

}  Til.  Ex  quibusdam  tamen  i  7.  In  some  cases,  money  paid 
cansis  repeti  non  potest,  quod  per  by  mistake,  cannot  afterwards  be 
errorem  non  debitum  solutum  demanded :  for  the  ancient  law- 
sit  ;  sic  namque  detinierunt  vete-  yers  determined,  that  where  an 
xes,  ex  quibus  causis  inficiando  action  for  double  the  value  of  the 
lis  crescit,  ex  iis  causis  non  debi-  debt  is  given  upon  the  denial  of 
turn  solutum  repeti  non  posse;  it,  (as  by  the  law  AquiUa^  and  in 
Teluti  ex  lege  Aquilia,  item  ex  the  case  of  legacies)  the  debtor, 
legato :  quod  veteres  quidem  in  who  has  erroneously  made  pay- 
iis  legatis  locum  habere  volue-  ment  to  whom  it  was  not  due, 
runt,  quo)  certa  constituta  per  shall  never  recover  it.  But  these 
damnationem  cuique  legata  fue-  lawyers  would  have  this  rule  to 
rant:  nostra  autem  constitutio,  take  place  only  in  regard  to  fixed 
cum  unam  naturam  omnibus  le-  and  certain  legacies,  devised  "per 
eatis  et  fideicommissis  indulsit,  damnationem.  But  our  consti- 
hujusmodi  augmentum  in  omni-  tution,  which  assigns  to  legacies 
bus  legatis  et  fideicommissis  ex-  and  trusts,  one  common  charac- 
tendi  voluit :  scd  non  omnibus  ter,  hath*  caused  this  augmenta- 
legatariis  hoc  praebuit,  sed  tan-  tion  in  du})lum  after  denial  to  be 
fummodo  in  iis  legatis  et  fidei  extended  to  legacies  and  trusts  in 
eommiasis,  quae  sacfosanctis  Be-  general :  yet  the  privilege  of  not 
elesiis,  et  csteris  venerabilibus  refunding  what  is  paid  by  mis* 
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locis,  qU8B  vel  religionis  vel  pie-  take,  is  by  our  constitution  only 

tatis  intuitu   honorantur,  relicta  granted   to  churches  and  other 

sunt ;  qtie,  si  iudebitu  solvautur,  holy  places,  which    are  honored 

nou  repeluntur.  on  account  of  religion  and  piety. 


TITULUS  VIGESIMUS  NONUS. 


PER  QUAS  PERSONAS  OBLIGATIO  ACaUlRITUR. 


Civ.  T.27. 

DE  HIS,  QUI  SUNT  IN  POTESTATE. 

EXPOSITIS  generibus  obii-  Having  explained  the  various 

gationum,  quea  ex  contractu  vel  kinds  of  obligations,  arising  from 

quasi  ex  contractu  nascuntur,  ad-  contracts  or  ft/o^i-con tracts,  we 

monendi   sumus,  acquiri    nobis  must  now  observe,  that  we  ac- 

non  soliim  per  nosrnetipsos,  sed  quire   obligations    not  only  by 

per  eas  quoque  personas,  quffi  in  ourselves,  but  also  by  persons 

nostra  pot^^state  sunt,  veiuti  per  under  our  power ;    as   by  our 

servos  et  filios  nnstros  ;  ut  tamen,  slaves,  and  children.     Whatever 

quod  per  servos  nostros  nobis  ac-  is  acquired  by  our  slaves  is  whol- 

quiriiur,    totum    nostrum    fiat ;  ly  our  own  ;  but  what  is  ucquir- 

quod  autem  per  liberos,  quos  in  ed  by  children,  under  our  power, 

potestate  liahemus,  ex  obligatione  by    means  of    their    contracts, 

fuerit  acqiiisituni,  hoc  dividatur  must  be  divided  according  to  our 

secundum  imaginem  rerum,  pro-  constnution,  which  gives  to  the 

prietatis,  etiisufructQs,  quamnos*  father  the  usufruct,  but  reserves 

tra  decrevit  constitutio  :  ut,  quod  the  property  to  the  son.    But  a 

ab  actione  commodun)  perveniut,  father,  in    bringing  an    action, 

hujus  usumfructum  quidem  ha-  must  act  in    obedience  to  our 

beat  pater,  proprietas  autem  filio  novel  constitution, 
servetur,  scilicet  putre  actionem 
movente,  secundiim  novelise  nos- 
tras constitutionis  divisioaem. 
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DE  BONA  FIDE  POSSCSSIS. 

i  I.  Item  per  liberos  homines  }  1.  We  may  also  acquire  by 
et  alienos  servos,  quos  bona  fide  means  of  freemen,  and  the  slaves 
possidemus  acquiritur  nobis :  sed  of  others,  whom  we  possess  bona- 
tanti^m  ex  duabus  causis,  id  est,  Jide :  but  this  only  in  two  cases; 
si  quid  exoperis  suis,  vel  ex  re  to  wit,  when  they  have  gained 
nostril  acquirant.  an  acquisition   by  their  labor,  or 

by   virtue  uf  something,  which 

belongs  to  us. 


DE  SERVO  FRUCTUARIO,  VEL  USUARIO. 

• 

}  n.  Per  eum  quoque  servum,  i  2.  We  may  always  acquire 
in  quo  usumfructum  vel  usum  in  either  of  the  above  named 
habemus,  similiter  ex  duabus  is-  cases,  by  means  even  of  those 
tis  causis  nobis  acquiritur.  slaves,  of  whom  we  have  only 

the  usufruct  or  use. 


DE  SERVO  COMMUNI. 

i  III.  Communem  servum  pro  §  3.  It  is  certain,  that  a  slave, 

dominie^  parte  dominis  acquirere  who  is  in  common   between  two 

certum  est  excepto  eo,  quod  nom-  or  more,  acquires  for  his  masters 

inatim  uni  stipulando,  aut  per  in  proportion  to  their  properly  m 

traditionem  accipiendo,   iiti  soli  him  ;    unless  he  stipulate,  or  re- 

acquirii ;    veluti  cum  ita  stipula-  ceive  in  the  name  of  one  of  them 

lur,     Titio    domino    meo  dare  only;  as,  do  you  promise  to  give 

spondes  7    Sed,  si  domini  unius  such  a  thing  to  Trnus  my  mas- 

jussu  servus  fuerit  stipulatus,  li-  ter  7  for  although  it  was  a  doubt 

c^t  antea  dubitabatur.  tamen  post  in   times  past,  whether  ^a  slave, 

nostram  decisionem  res  expedita  when  commanded,  could  stipu- 

est,  ut  illi  tanliim  acquirat,  qui  late  for  one  of  his  masters  ;   yet, 

hoc  ei  facere  jussit,  ut  supra  die-  it  is  now  settled  by  our  decision, 

tum  est.  that  a  slave  may  acquire  for  him 

only,  who  hath  ordered  the  stip* 

ulation. 
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fioe 


TITULUS  TRIGESIMUS. 


UUIBDS  MODIS  TOLLITUR  OBLIGATIO. 


D.iv.  T.2,3,4.  C.viii.  T.  42,  43,  44 


DE  SOLUTIONE. 


TOLLITUR  autem  omnis  ob- 
ligatio  solutione  ejus,  quod  debe- 
tur ;  vel  si  quis  consentiente  cred- 
itore  aliiid  pro  alio  solverit.  Nee 
interest,  quis  solvat,  utrum  ipse, 
qui  debet,  an  alius  pro  eo ;  libe- 
ratur  enim  et  alio  solvente,  siv^ 
^sciente,  siv^  ignorante  debitore, 
vel  invito  eo  solutio  fiat.  Item, 
91  reus  solverit,  etiam  ii,  qui  pro 
-eo  intervenerunt,  liberantur. 
Idem  ex  contrario  contingit,  si 
fide-jussor  solverit;  non  enim 
ipse  solus  liberatur,  sed  etiam 
reus. 


An  obligation  is  dissolved  by 
the  payment  of  what  is  due  ;  or 
by  the  payment  of  one  thing  for 
another,  if  the  creditor  consent ; 
nor  is  it  material  whether  pay- 
ment be  made  by  the  debtor  him- 
self,  or  by  another  for  him ;  for 
the  debt  is  discharged  when  an- 
other bait  paid  it,  either  with  or 
without  the  knowledge,  or  even 
against  the  consent  of  the  debtor. 
So,  when  a  debtor  pays  his  cred- 
itors, his  sureties  are  freed  :  on 
the  other  hand  when  a  surety  dis- 
charges his  obligation,  he  not 
only  becomes  free  himself,  but  he 
discharges  the  principal  debtor 
also. 


DE  ACCEPTILATIONE. 

§  I.  Item  per  acceptilationem  i  1.  An  obligation  is  also  dis' 

tollitur  obiigatio :    est  autem  ac-  solved  by  acceptilation  or  ac- 

ceptilatio     imaginaria     solutio :  knowiedgment ;  which  is  an  im* 

quod  enim  ex  verborum  obliga-  aginary  payment :   for,  if  Titius 

tione  Titio  debetur,  id,  si  veiit  be  willing  to  remit  what  is  due 

Titius  remittere,  poteril  sic  fieri,  to  him  by  a  verbal  contract,  it 

ut  patiatur  ha»c  verba  debitorem  may  be  done,  if  the  debtor  should 

dicere:    quod  ego  tihi  promisij  say,  do  you  consider    what   I 

habesne    cxceptum  ?    et  Titiua  promised  you^  as  accepted  and 

^respondeat, Aa6eo.   SedetGrfl^fe  receivedl   and  Titius  answer, 

potest  acceptilatio  fieri ;  dummo-  I  do.    An  acceptilation  may  also 

•do  sic  fiat,  ut  Latinis  verbis  so-  be  made  in   Greek,  if  it  be  so 

let ;    •#«!«  Aujfoiv  itivaQia  roaa ;  i/»  wofded,  as  to    agree  with   the 

ar^fi»r.     duogenere, (utdiximus,)  Latin  form;    do  you  acknowl- 

lantum  em  solvuatur  obligation  edge  to  have  received  so  many 

nes,  quas  ex  verbis  consistunt,  Denarii  1  I  do   .But  verbal  con- 

Bon  etMtm  cstersd.    Consentane*  tracts  only  are  thus  dissolved : 
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umenim  visum  est,  verbis  factam  and  it  seems  proper  that  an  obli- 
obligatio'nem  aliis  posse  verbis  gallon,  verbally  created,  may  be 
dissolvi.  Sed  et  id,quod  ali&  ex  dissolved  by  other  words  of  a 
causa  debetur,  potest  in  stipala-  contrary  import.  But  it  is  ob- 
tionem  deduci,  et  per  acccptila-  servable,  that  any  species  of  con- 
tionem  dissolvi.  Sicut  etiam  tract  may  be  reduced  to  a  stipu- 
quod  debetur  pro  parte  rect^  sol-  lation,  and  of  course  dissolved  by 
vitur ;  ita  in  parte  debiti,  accepti-  acceptilation.  As  n  debt  may 
jatio  fieri  potest  be  paid  m  part  by  money,  it  may 

be  discharged  in  part  also  by  ftc- 

ceptilation. 


DE  AQUILIANA  STIPULATIONE  ET  ACCEPTILATIONE. 

i  II.  Est  autem  prodita  stipu-  {  2.  There  is  another  species 
latio,  qu»  vnlg5  Aquilian&  appel-  of  stipulation,  called  commonly 
lalur,  per  quam  contin^it,  ut  om-  the  Aquilian,  by  virtue  of  which 
nium  rerum  obligatio  m  stipula-  every  other  kind  of  obligation 
turn  deducatnr,  et  ea  per  accep-  may  be  reduced  to  a  stipulationi 
tilationem  tollatur.  Stipulatio  and  may  afterwards  be  dissolved 
enim  Aquiliank  renovat  omnes  by  acceptilation.  For  the  Aqui* 
obligationes,  et  k  Gallo  Aquilio  lian  stipulation  changes  all  obli- 
ita  composita  est.  duicquid  te  gallons,  and  was  constituted  by 
mihi  ex  quacqunque  causa  dare  Galbis  Aquilius  in  the  foUow- 
facere  oportet  oportebitve,  pr»-  ing  manner.  Do  you  promise, 
cens  in  diemve,  aut  sub  condi-  said  Aulus  Agerius  to  Numeric 
tione ;  quanimcunque  rerum  mi-  us  Nigidius^  to  pay  me  a  sum  of 
hi  tecum  actio  est,  queoque  ad-  money,  in  lieu  of  what  you  was, 
versus  te  petitio,  vel  adversus  te  or  shall  be,  obliged  to  give  me, 
persecutio,  est  eritve ;  quodve  tu  or  to  perform  for  my  benefit,  eith- 
meum  babes,  tenes,  possides,  do-  er  simply,  at  a  day  to  come,  or 
love  malo  fccisti,  quo  minus  pos-  upon  condition  ;  and  in  lieu  of 
sideas;  quanti  quaeque  earum  re-  those  things,  which,  being  my 
rum  res  erit,  tantam  pecuniam  property,  you  have^  detain^  or 
dari  stipulatus  est  Aulus  Agerius,  possess  ;  or  of  which  you  have 
spopondit,  Numerius  Nigidius.  fraudulently  quitted  the  posses- 
Quod  Numerius  Nigidius  Aulo  sion ;  and  for  which  I  may,  or 
Agerio  spospondit,  id  haberetne  shall  be,  entitled  to  any  species 
a  se  acceptum  Numerius  Nigidi-  of  action,  plaint,  or  prosecution ; 
us  Aulum  Agerium  rogavit :  Au-  Numerius  Nigidius  answered,  I 
lu8  Agerius  Numerio  Nigidio  ac-  do**:  and,  when  this  was  said, 
oeptum  fecit  Numerius  Nigidius  asked  Aulus 

Agerius,  if  he  acknowledged  the 
,  money  as  accepted  and  received, 
which  he  {Numerius)  had  prom- 
ised 7  to  which  Aulus  Agerius 
answered,  that  he  did  so  acknowl- 
edge it 
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DE  NOVATIONE. 

}  III.  Praeterea,  Novatione  tol*  §  3.  An  obligation  is  also  dis- 
litur  obligatio ;  veluti  si  id,qnod  solved  by  novation;  as  when 
tibi  Seius  debebat,  k  Titio  stipu-  you  stipulate  with  Titius  to  re- 
latus  sis.  Nam  iriterventu  novae  ceive  from  him  what  is  due  to 
personsB  nova  nascitur  obligatio,  you  from  Seius.  For,  by  the 
et  prima  tollitur,  translata  in  pos-  intervention  of  a  new  debtor,  a 
teriorem :  adeo  ut  interddm,  licfet  fresh  obligation  arises,  by  which 
posterior  stipulatio  inutilis  sit,  ta-  the  former  is  discharged,  and 
men  prima  novationis  jure  tolla-  transferred  to  the  latter.  Some- 
tur ;  veluti  si  id,  quod  tu  Titio  times,  although  the  latter  be  of 
debes,  h  pupil lo  sin^  tutoris  auc-  no  force,  yet  the  prior  contract  is 
toritate  stipulatus  fuerit ;  quo  discharged  by  the  mere  act  of  no- 
casu  res  amittitur :  nam  et  prior  vaiion :  as  if  Titius  should 
debitor  liberutur,  et  posterior  ob-  stipulate  to  receive  what  I  owe 
ligatio  nulla  est.  Non  idem  ju-  him,  from  a  pupil  without  au- 
ris  est,  si  k  servo  quis  fuerit  stip-  thority  of  his  tutor;  here  the 
ulatus:  nam  tunc  prior  perind^  debt  is  lost,  because  the  first  debt- 
obligutus  manet,  ac  si  postea  nul-  or  is  freed,  and  the  second  obli- 
]us  stipulatus  fuisset.  Sed,si  ea-  gation  is  void  :  but  it  is  not  so  if 
dem  persona  sit,  k  qu&  postea  a  man  contract  by  stipulation 
stipuleris,  ita  demum  novatio  fit,  ^^ith  a  slave,  (intending  a  nova- 
si  quid  in  posteriore  stipulatione  Hon;)  for  then  the  first  debtor 
novi  sit;  forte  si  conditio  aut  remains  bound,  as  if  there  had 
dies  aut  fide-jussor  adjiciatur  aut  been  no  second  stipulation.  And, 
detrahatur.  duod  autem  dixi-  if  you  stipulate  from  the  same 
mus,  si  conditio  adjiciatur,  nova-  person  a  second  time,  a  novaium 
tionem  fieri,  sic  intelligi  oportet,  arises,  if  any  thing  new  be  con* 
ut  ita  dicamus  factam  novation-  tained  in  the  latter  stipulation ; 
em,  si  conditio  extiterit;  alioqui,  as  a  condition,  a  day,  or  a  bonds- 
si  defecerit,  durat  prior  obligatio.  man  added,  or  taken  away.  But 
Sed,  cum  hoc  quidem  inter  veto-  when  a  condition  only  is  added, 
res  constabat,  tunc  fieri  novation-  novation  does  not  take  place,  till 
em,  cum  novandi  animo  in  se-  the  event  happen  ;  and,  till  then, 
cundam  obligationem  itum  fue-  the  prior  obligation  continues, 
rat,  per  hoc  autem  dubium  erat,  The  ancient  lawyers  held  that  a 
quando  novandi  animo  vitetur  novation  arose,  when  a  second 
hoc  fieri,  et  quasdam  de  hoc  prsB-  contract  was  intended  to  dissolve 
sumptionesalii  in  aliis  casibus  in-  a  former ;  but  it  waa  always  dif- 
troducebant,  ideb  nostrar  processit  ficult  to  know  with  what  intent 
constitutio,  qu£e  apertissim^  defi-  the  second  obligation  was  ibade ; 
Divit,    tunc  solum  novationem  and  for  want  of  positive  proof, 
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Erioris  oblijrationis  fieri,  qnoties  opinions  were  founded  cm  pre- 
oc  ipsuni  inter  contrabentes  ex-  sumptions,  arising  from  the  cir- 
pressum  fiierit,  qued  propter  no-  cumstances  of  each  case.  This 
vationem  prioris  obligationis  con-  incertainty  gave  rise  to  our  con- 
venerunt ;  alioqui  et  manere  stitution,  which  enacts  that  a  »a- 
pristinam  obh'gationem,  et  secun-  vtjLtion  ot  a  former  contract  shall 
damei  accedere,  ut  nianeat  ex  only  take  place,  when  it  is  ex- 
ntraque  causa  obligatio,  secundm  pressed  by  the  contractors,  that 
nostra  constitutionis  definition-  they  covenanted  with  this  intent* 
em,  quam  licet  ex  ipsius  lectione  otherwise  the  first  contract  shall 
apertius  cognoscere.  continue  valid,  and  the  second 

be  r^^arded  as  an  accession  to  it ; 
so  that  an  obligation  may  renain 
under  both  contracts,  as  may  be 
better  known  by  perusing  evs 
constitution  on  this  subject 


DE  CONTRAIO  CONSENSU. 

}  TV.  Hoc  amplius,  em  obliga-  }  4.  Farther,  obligations  con* 
tiones,  qu®  consensu  contrahun*  traded  by  consent,  may  be  dis- 
tur,  contrari&  voluntate  dissol-  solved  by  dissent  For,  if  Ti- 
▼untur.  Nam,  si  Titius  et  Seius  tius  and  Scius  have  agreed  that 
inter  se  consenserint,  ut  fundum  Seius  shall  have  a  certain  estate 
Tusculanum  emptum  Seius  ha-  for  an  hundred  aurei^  and  after- 
beret  centum  aureis,  deinde,  re  wards  before  execution,  that  is,, 
nondum  secuta,  (id  est,  neque  before  payment,  or  livery  of  the 
pretio  soluto,  neque  fundo  tradi-  land,  the  parties  dissent  from 
to,)  placuerit  inter  eos,  ut  disce-  their  agreement,  they  are  mutal- 
deretur  ab  e&  emptione  et  vendi-  ly  discharged.  The  same  may 
tione,  invic^m  Uberantur.  Idem  he  said  of  location  and  conduc- 
est  in  conductioneet  locatione,  et  tion,  and  of  all  other  contBacts, 
in  onmibus  contractibus,  qui  ex  which  arise  from  consent 
consensu  descendunt,  sicilt  jam 


DIVI    JUSTINIANI 


ISTITUTIOirUM 


LIBER    QUARTUS. 


TITULUS  PRIMUS. 

DE  OBLIGATIONIBDS,  aU^,  EX  DELICTO  NAS 

CUNTUR 

D.  xlvii.  T.  2.    C.  vi.  T.  2. 


CONTTNUATIO  ET  DIVISIO  OBLIGATIONUM  EX  DEUCTO. 


CUM  sit  exposituni  superiore 
libro  de  obli^ationibus  ex  con* 
tractu  et  quasi  ex  contractu,  se- 
quitnri  ut  de  obligationibns  ex 
maleficio  et  quasi  ex  maleficio 
dispiciamus.  Sed  ills  quidem, 
ut  suo  loco  tradidimus,  in  quatu- 
or  genera  dividuntur;  bee  vero 
unius  generis  sunt :  nam  omnes 
ex  re  nascuntur,  id  est,  ex  ipso 
maleficio;  veluti ex furto, raping, 
damnoy  injuria. 


Having  explained  in  the  pre- 
cedinif  book  the  nature  of  obli- 
gation?, which  arise  from  con- 
trocts  and  ^tui^t-contracts,  it  fol- 
lows, that  we  should  here  treat 
of  those,  which  arise  from  male-- 
feasance  and  ^a^»-male-feasance. 
The  former,  as  we  have  shown 
in  the  proper  place,  are  divided 
into  four  species ;  but  the  latter 
are  of  one  kind  only ;  for  they  all 
arise  ex  re,  that  is,  from  the  crime 
or  male-feasance  itself;  as  from 
theft,  rapine,  damage,  injury. 


DEFINITIO  PURTL 

}  L  Furtum  es^  contrectatio       }  1.  Theft,  is  the  taking,  using, 

fraudulosa,  lucri  faciendi  gratift,  or  possesing  any  thing  by  fraud 

vel  ipsius  rei,  vel  etiam  usds  ejus,  for  the  sake  of  gain.    And  this  is 

possessionisve :  quod  lege  naturaii  prohibited  by  the  law  of  nature, 
prohibitum  est  admittere. 
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ETYMOLOGIA. 


5  IL  Purtum  autem  vel  k  fur- 
vo,  id  est,  nigro,  dictum  est,  quod 
clkm  et  obscurg  fiat,  vel  plerC^m- 
que  nocte :  vel  k  fraude :  vel  h 
ferendo,  id  est,  nuferendo  :  vel  a 
Greco  sermone,  quod  foyqaf  ap- 
pellant fures :  imo  et  Graeci,  ano 
iH  tptQtiv^  (pcoQag  dixerint. 


i  2.  The  word  fur  turn  (theft) 
is  derived  from  furvum;  (black 
or  dark ;)  because  theft  is  com- 
mitted privately,  and  generally  in 

the  night  : or   from  fraus 

(fraud) : or  from /ercnrfo,  i.  e. 

\auferendo)  and  denotes  a  sub- 
traction, or  taking  away.  Or  per- 
haps from  the  Greek;  for  the 
Crreeks  call  fures^  tpuQag;  from 
9>c(i(r,  to  take  away. 


DIVISIO. 

§  III.    Fnrtorum  autem  duo  §  3.    Of  theft  there  are  two 

sunt  genera ;  manifestum  et  nee  kinds,  manifest  and  not  mani- 

manifesium :  namcouceptumet  fest:  for  the  thefts,  called  concep- 

oblatum  species  potius  actionis  turn  and  oblatuntj  rather  denote 

sunt  furto  cohsrentes,  quamgen-  the  kind  of  action  connected  with 

era  furtorum,  sicdt  inferius  appa-  theft,  than  the  kind  of  theft ;  as 

rebit.    Manifestus  fur  est,  quern  will  appear  in  the  next  paragraph. 

Grsci  iTT*  avToifwQw  appellant :  nee  A    manifest    thief,    whom    the 

soliim  is,  qui  in  ipso  furto  depre-  Greeks   call  ctt*  avrotpa^w^   is  he, 

henditur,  sed  etiam  is,  quieo  loco  who  is  taken  in  the  act  of  thiev- 

deprehenditur,  quo  furtum  fit ;  ing,  or  in  the  place,  where  he 

veluti  qui  in  domo  furtum  fecit,  committed  it;  as  if  a  man,  hav- 

et,  nondiim  egressus  januam,  de-  ing  committed  a  theft  within  a 

prehensus  fuerit:    et  qui  in  ol-  house,  should  be  apprehended  be- 

veto    olivarum,    aut    in  vineto  fore  he  had  passed  the  outward 

uvarum,  fortuum  fecit,    quam-  door:   or,  having  stolen  grapes 

diu  in    eo  obliveto  aut    vineto  or  olives,  should  be  taken  m  the 

deprehensus  fuerit.    Imd  ulterius  vineyard  or  olive  orchard.    Ma- 

furtum  manifestum  est  extenden-  nifest  theft  is  also  further  exten- 

dum,  quamdiu  eam  rem  fur  te-  ded :   for,  if  the  thief  be  appre- 

nens  visus  vel  deprehensus  fue-  hended,  while  seen  in  possession 

rit,  sive  in  publico,  siv^  in  priva-  of  the  thing  stolen,  or  if  he  be  ta- 

to,  vel  k  domino,  vel  ab  alio,  an-  ken  in  public  or  in  private,  by 

tequam  eo  pervenerit,  quo  deferre  the  owner  or  by  a  stranger,  at 

vel  deponere  destinasset.     Sed,  any  time  before  his  arrival  at  the 

si  pertulit,  quo  destinavit,  tainet-  place,  to  which  be  proposed  to 

si  deprehendatur  cum  re  furtiv&,  carry  it,  he  is  giiilty  of  a  manifest 

nou  est  manifestus    fur.      Nee  theft.    But  if  he  actually  arrive, 
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manifestum  furtum  quid  sit,  ex   before  apprehension,  at  iTie  place 
iis,   quae  diximus,    intelligitur  ;    proposed,  then  although  the  thing 
pani  quod  manifestum  non  est,    stolen  be  found  upon  hvm,  he  is 
id  sciilicet  nee  manifestum  est.    not  a  manifest  thief.    By  this  de- 
scription o{ manifest  theft,  may 
be  understood  what  is  theft  not 
manifest. 

DE  FURTO  CONCEPTO,  OBLATO,  PROHIBITO,  NON  EXfflBFTO. 

§  IT.  Conceptum  furtum  dici-        §  3.  A  theft  is  called  concept 

tur,  cum  apud  aliquem,  testibus  turn  (i.  e.  found)  when  a  ihinfr 

priesentibus,  furtiva  res  quaesita  stolen  is  searched  for  and  found 

et  inventa  sit :    nam  in  eum  pro-  upon  some  person  in  the  presence 

pria  actio  constituta  est,  quam-  of  witnesses;  and  a  particular  ac- 

Tis  fur  non  sit;   quas  appellatur  tion,  called  actio  concepti^   lies 

concept).    Oblatum  furtum  dici-  against  such  possessor,  although 

tur,  cum  res  furtiva  ab  aliquo  he  did  not  commit  the  theft.      A 

tibi  oblata  sit,eaque  apud  te  con-  theft  is  called  oblatum^  (t.  e.  of- 

cepta  sit ;  utique  si  e^  mente  tibi  fered,)  when  a  thing  stolen  is  of- 

data  fuerit,  ut  apud  te  potius,  fered' to  TV/fw*,  and  found  upon 

quam  apud  eum,  qui  dedit,  con-  him,  it  having  been  given  to  him 

ciperetur :  nam  tibi,  apud  quem  by  Seius,     with   intent  that  it 

concepta   sit,    propria  adversus  might  rather  be  found  upon  Ti- 

eum,  qui  obtulit,  quamvis  fur  non  tins  than  upon  himself:    and  in 

sit,  constituta  est  actio,  quae  ap-  this  case  a  special  action,  called 

pellatur  oblati.    Est  etiam  prohi-  actio  oblaii,  may  be  brought  by 

biti  furti  actio,  adversus  eum,  qui  Titins  against  Seius,  although 

furtum  quaerere  testibus  prssenti-  Seius  was  not  guilty  of  the  theft, 

bus  volentera  prohibuerit,    Prae*  The  action,  called proAiW/f/wr^i, 

terea  poena  coustituitur    edicto  also  lies  against  him,  who  pre- 

praetoris  per  actionem  furti  non  vents  another  from  inquiring  of 

^xhibiti  adversus  eum,  qui  furti-  theft  in  the  presence  of  witness- 

vam  rem  apud  se  qnaesitam  et  es.      And  farther,  a  penalty  was 

inventam  nonexhibuit.     Sed  has  appointed  by  praetorian  edict  to 

actiones,  scilicet  concepti,  et  ob-  be  sued  by  the  action  furti  non 

lati,  et  furti  prohibiti,  nee  non  exhibiti  against  any  njan  for  not 

furti  non  exhibiti,  in  desuetudi-  having  produced  things  stolen, 

nem  abierunt.    Cum  enim  requi*  which  upon  search  were  found 

sitio  rei  furtivae  hodie  secundtim  to  have  been  in  his  possession, 

veterem  observationem  non  fiat,  But  these  four  actions  are  be- 

merito  ex  consequenti^,    etiam  come  quite  obsolete ;  for,  since  a 

prcefatae  actiones  ab  usu  commu-  search  after  things  stolen  is  not 

ni  recesserimt ;  cum  manifestum  now  made  according  to  ancient 

sit,  quod  omnes,  qui  scientes  rem  formalities,  these  actions  have  in 

furtivam  susceperini,  et  celave-  consequence  ceased  to  be  in  use  ; 

rint,  furti  nee  manifesti  obnoxii  for  it  is  a  settled  point,  that  all, 

sunt.  who  knowingly  have    received 

and  concealed  a  thing  stolen,  are 
subject  to  the  penalty  of  theft  not 
manifest. 
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PCENA. 

5  V.  Poena  manifesti  furti  §  5.  The  penalty  of  commit- 
quadrupli  est,  tarn  ex  servi,  qiiam  ting  manifest  theft,  is  quadruple, 
ex  liberi  person^ ;  nee  mantfesti^  whether  the  thief  be  bond  or  free  ; 
dnpli,  the  penalty  of  theft  not  manifest j 

is  double  the  value  of  the  thing 

stolen. 


QUOMODO  FURTUM  FIT;  DE  CONTRECTIONE. 

§  VI.  Fur  turn  autem  fit,  non  h  6.  Theft  is  committed  not 

solmu    cum  quis    intercipiendi  only,  when  one  man  removes  the 

<:ausa  rem  alienam  amovet ;  sed  property  of  another  to  appropri- 

generaliter,    cum   quis  alienam  ate  it  to  himself,  but  also  gene* 

rem)  invito  domino,  contrectat.  rally,  when  one  man  uses  the 

Itaque  siv^  creditor  pignore,  sivfe  property  of  another  against  the 

is,  apud  quern  res  deposita  est,  e&  proprietor ;  thus,  if  a  creditor  us- 

re  utatur ;.  siv^  is,  qui  rem  uten-  es  a  pledge,  or  a  depositary,  the 

dam  accepit,  in  aiium  usum  eam  deposit  left  with  him,  or  if  he 

transferat,  quam  cujus  gratis  ei  who  hath  only  the  use  of  a  thing 

data  est,  furtum  committit ;  velu-  for  a  special  purpose,  converts  it 

ti,*  si  quis  argenlum  utendum  ac-  to  othar  uses,  u  theft  is  commit- 

*ceperit,  quasi  amicos  ad  ccenam  ted.    If  any  one  borrows  plate 

invitaturus,  et  id  peregr^  secum  under  pretence  of  using  it  at  an 

tulerit;  aut  si  quis  equum,  ges-  entertainment  of  his  friends,  and 

tandi  causft  conmmodatum  sibi,  then  carries  it  away  to  a  foreign 

longius  aliquo  duxerit :  quod  ve-  country — or  borrows  a  horse,  and 

teres  scripserunt  de  eo,  qui  in  rides  it  farther  than  he  ought, 

<aciem  equum  perduxisset.  theft  is  also  committed  :  and  the 

ancients  extended  this  to  him, 
who  rides  a  borrowed  horse  into 
a  field  of  battle. 


DE  EFFECTU  FURANDL 


}  VII.  Placuit  tamen,  eos,  qui 
rebus  commoddtis  aliter  uteren- 
tur,  quam  ut^ndas  acceperint,  ita 
fiirtum  committere,  si  se  intelli* 
gant  id  invito  domino,  facere ; 
eumque,  si  intellexisset,  non  per- 
missurum :  at,  si  permissurum 
credant,  extra  crimen  videri,  opti- 
ma sand  distinciione ;  quia  tur* 


§  7.  But  it  hath  been  adjudg- 
ed, that  whoever  applies  a  thing 
borrowed  to  other  uses  than  those 
for  which  he  borrowed  it,  is  not 
guilty  of  thefl,  unless  the  borrow- 
er  knew,  that  he  so  applied  it 
contrary  to  the  will  of  the  owner, 
who  would  not  have  permitted 
such  application,  if  be  had  been 
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tarn    sind  affect u   furandi  non   apprized  of  it.     But  it  should 
committitur.  seera,  that  the  borrower  is  not 

guilty,  if  it  appear,  that  he  re- 
lied on  the  owner's  consent. 
And  this  is  a  good  distinction ; 
for  a  theft  can  never  be  commit- 
ted, unless  there  appear  to  have 
been  on  intention  of  stealing, 


DE  VOLUNTATE  DOMINI. 

§  VIII.  Sed  et,  si  credat  ali-  }  8.  But,  if  a  man  use  a  thing 

quis,  invito  domino,  se  rem  com-  borrowed  against  the  will  of  the 

modatam  sibi  contrectare,  dom-  owner  as  he  believes,  but  who  in 

ino  autem  volente  id  fiat,  dicitur  reality  consents  that  it  should  be 

furtum  non  fieri.      Unde  illud  so  used,  theft  is  not  committed  : 

qnaBsitumest,cum  Titius  servum  hence  arises  a  question  on  the 

Msvii  solicitaverit,  ut  quasdam  following  case.     Tiiius  solicited 

res  domino  snrriperet,  et  ad  eam  the  slave  of  McsvUis  to  rob  his 

perferret,  et  servus  id  ad  domin-  master,    and   to  bring  him  the 

urn  pertulerit ;    Msvius  autem,  things  stolen  ;  of  this  the  slave 

dum  vult  Titium  in  ipso  delicto  informed  his  master,  who,  being 

deprehendere,   permisserit  servo  desirous  of  catching    THtius  in 

quasdam  res  ad  eum  perferre;  the  fact,  permitted  the  slaTe  to 

utrum  furti,  an  servi  corrupt!,  ju-  carry  certain  things  to  TUius,  as 

dicio  teneatur  Titius,  an  neulro  ?  stolen  ;  will  Titius  be  subject  to 

Et  cum  nobis  super  hac  dubita*.  an  action  of  theft,  or^  an  action 

tione  suggestum  est,  et  antiquo-  for  having  corrupte^f  slave,  or 

rum  prudentium  super  hoc  alter-  to  neither?     When  this  was  pro- 

cationes  perspeximus,  quibusdam  posed  to  us  as  a  matter  of  doubt, 

neque  furti,  neque  servi  corrupt!,  and  we  examined  the  altercations 

actionem    prssstantibus,  quibus-  of  ancient    lawyers  upon    the 

dam  furti  tantummodo,  nos,  hu-  point,  some  of  them  allowing  of 

jusmodi  calliditati  obviam  euntes,  neither  of  the  before-named  ac- 

per  nostram  constitutionem  san-  tions,  and  others  allowing  an  ac- 

cimus,  non  solum  furti  actionem,  tion  of  theft  only,  we,  being  will- 

sed  et  servi  corrupti  contra  eum  ing  to  obviate  all  subtilities,  de- 

dari.     Licet  enim  is  servus  dete-  creed  that  not  only  an  action  of 

rior  k  solicitatore  minimi   factus  thefl  might  be  brought,  but  also 

est,  et  ideb  non  concurrant  regu-  the  action  servi  corrupti^  which 

]»,  qus  servi  corrupt!  actionem  lies  for  having  corrupted  a  slave, 

introducunt ;    tamen    consilium  For  although   the  slave  became 

corruptoris  ad  perniciem  probita-  not  the  worse  for  the  solicitation, 
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tis  flervi  introductiim  est,  ut  sk  ei 
pcDoalis  actio  impoeita,  tanquam 
si  re  ip8&  fuisset  servus  corrup- 
ta« ;  ne  ex  hnjusmodi  impunitate 
et  in  alium  servum,  qui  facile 
possit  corrumpi,  tale  facinus  k 
qaibusdam  perpetretur. 


and  therefore  the  causes,  which 
introduce  the  action  servi  cor- 
ruptif  do  not  concur ;  yet  inas- 
much as  such  solicitation  was  in- 
tended to  corru[)t,  it  hath  there- 
fore pleased  us,  that  a  penal  ac- 
tion shall  lie  aorainst  the  party  so- 
liciting, in  the  same  manner  as  if 
he  had  actually  succeeded  by 
corrupting  the  slave  ;  lest  impu- 
nity might  encourage  evil-dispos- 
ed persons  to  make  the  same  at- 
tempt upon  other  slaves,  who 
might  be  more  easily  corrupted. 


QUARUM  RERUM  FURTUM  FIT.    DE  IJBERIS  HOMINIBUS. 

f  IX.  Interdi!km  etiam  libero-  §  9.  A  theft  may  be  committed 

rum  hominum  furtum  fit ;  veluti  even  of  free  persons ;  as,  for  in- 

si  quis  liberorum  nostrorum,  qui  stance,  when  children  who  are 

in  potestate  nostril  sunt,  surrep-  under  power,  are  surreptitiously 

tus  fuerit.  taken  from  their  parents. 


D£  RE  PROPRU. 

i  X.  Aliquando  etiam  suss  rei  }  10.  A  man  may  also  commit 

furtum  quis  committit ;  veluti  si  a  theft  of  his  own  property ;  as 

debitor  rem,  quam  creditori  pig-  when  a  debtor  takes  away  the 

noris  causa  dedit,  subtraxerit.  pledge  left  with  his  creditor. 

QVl  TENENTUR  FURTL  DE  £0,  CUJUS  OPE  CONSIUO  FURTUM 

FACTUM  EST. 

t  XI.   Interd&m  quoque  furti  $  11.  An  action  of  theft  will, 

tenetur,  qui  ipse  furtum  non  fe-  in  some  cases,  lie  against  persons, 

cit ;  quails  est  is,  cujus  ope  et  who  did  not  actually  commit  the 

consilio  furtum  factum  est.    In  theft ;  as  against  those,  by  whose 

quo  numero  est,  qui  tibi  nnmmos  aid    and  advice  the  theft  was 

e^cussit,  ut  alius    eos  raperet;  committed :  whoever  strikes  mon- 

aut  tibi  obstiteret,  ut  alius  rem  ey  out  of  your  hand,  to  the  in- 

tuam  exciperet ;  aut  oves  tuas,  tent  that  another  may  pick  it  up ; 

vel  boves  fu^averit,  nt  alius  eas  or  so  obstructs  you,  as  to  enable 

acciperet.    Et  hoc  veteres  scrip-  his  accomplice    to    take    your 

seriint  de  eo,  qui  panno  rubro  fu-  sheep,  oxen,  or  any  part  of  your 

gavit  armentum,      Sed,  si  quid  property,  must  be  regarded  as  an 

eorum  per  lasciviam,  et  non  dat&  aider  and  adviser.     The  ancient 

operft,  ut  furtum    admitteretur,  lawyers  also  included  him  in  this 

factum  est,  in  factum  actio  da^i  number,  who  frightened  away  a 
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debet.  At,  ubi  ope  Mmrii  Titius  herd  from  its  pastare  with  a  red 
furtum  fecerit)  ambo  furti  tenen-  cloth.  But,  if  a  maa  should  do 
tur.  Ope  et  consilio  ejus  quoque  any  of  these  acts  wantonly,  and 
furtum  admiui  videtur,  qui  scalns  without  intention  of  thievihg, 
forte  fenestris  supponit,  aut  ipsas  then  an  action  can  lie  only  in 
fenestras  yet  ostium  effringit,  ut  factum  ;  t.  e.  upon  the  case,  or 
alius  furtum  faceret ;  quive  fer-  the  fact  done :  but,  when  Titius 
ramenta  ad  effringendum,  aut  commits  theft  by  the  aid  of  MfB* 
8calas,ut  fenestris  supponerentur,  viuitj  they  are  both  subject  to  aa 
commodaverit ;  sciens,  ciijns  rei  action  of  theft  Thefl  seems  to 
gratii  commodaverit.  Certd,  qui  be  committed  both  by  aid  and 
nullam  opem  ad  furtum  facien-  advice,  when  a  man  puts  a  ladder 
dum  adhibuit,  sed  tantum  con-  to  a  window,  or  breaks  open  a 
sitium  dedit,  atque  hortatus  est  door  or  window,  to  the  iutent| 
ad  furtum  faciendum,  non  tene-  that  another  may  commit  theft ; 
tur  furti.  or  when  one  man  lends  another 

iron  bars,  or  ladders,  knowing 
the  bad  purposes  to  which  they 
are  to  be  applied.  But  it  is  cer- 
tain, that  he,  who  hath  afforded 
no  actual  assistance,  but  hath  on- 
ly  given  his  council  by  advising 
the  crime,  is  not  liable  to  an  ac- 
tion of  theft. 


DE  HIS,  QUI  SUNT  IN  POTESTATE.     ET  DE  OPE  AC  CONSILIO 

EXTRANEL 

J  XII.  Hi,  qui  in  parentura  vel  §  12.  When  persons  under  the 

dominorum  potestate  sun(,  si  rem  power  of  parents  or  masters  lake 

eis  surripiunt,  furtum  quidem  fa-  from  them  any   thing  surrepti- 

ciunt,  et  res  in  furtivani  causam  tiously,  it  is  considered   that  a 

cadit;   nee  ob  id  ab  ullo  usucapi  theft  is  committed;    so   that  it 

potest,  antequam  in  domini   po-  cannot   be  prescribrd  to,  by  any 

testatem    revertatur :    sed    furti  one,  until   it  hath   first  reverted 

actio  non  nascitur ;    quia  nee  ex  into  the  power  of  the  owner ; 

ali&  ulla  causft  potest  inter  eos  and  yet  an   action  of  theft  will 

actio  nasci.     Si  verd  ope  el  con-  not  lie ;    for  no  action   lies   be- 

silio  alterius  fUrtum  factum  fne-  twcen   parents  and   children,  or 

rit,  quia  utique  furtum  commiui-  masters  and  slaves.     But  if  the 

tur,  convenienlfer  ille  furti  tene-  fact  were  done  by  the  aid  and 

tur :   quia  verum  est,  ope  et  con-  advice  of  any  other,  inasmuch  as 

silio  ejus  furtum  factum  esse.  a  theft  is  committed,  an  action  of 

theft  will  lie  against  the  acces- 

sary. 
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QUIBUS  DATUR  ACTIO  FURTI. 

J  Xni.  Farti  autem  actio  ei  J 13.  An  action  of  theft  may 

competir,  cnjns  interest  rem  sal-  be  broiiorht  by  any  man,  who  has 

Tarn  esse,  licdt  dominns  non  sit :  an  interest  in   the  safety  of  the 

itaque  nee  domino  aliter  compe-  thing  stolen,  although  he  be  not 

tit,  quam  si  ejas  intersit,  rem  non  the  proprietor :    and  the  proprie- 

perire.  tor  himself  can  have  no  action, 

unless  he  have  an  interest. 


DE  PIGNORE  SURREPTO  CREDITORL 


J  XIV.  Unde  constat  credito- 
rem  de  pignore  surrepto  furtt  ac- 
tione  agere  posse,  etiamsi  idone- 
um  dehitorem  habeat ;  quia  ex- 
pedit  ei  pignori  potius  incumbe- 
rs, quam  in  personam  agere: 
adeo  quidem  ut,  quamvis  ipse 
debitor  earn  rem  surripuerit,  ni- 
hiloroinus  creditori  competat  ac- 
tio furti. 


i  14.  Hence,  a  creditor  may 
bring  this  action  for  a  pledge 
stolen,  although  his  debtor  be  sol- 
vent ;  because  it  may  be  more 
expedient  for  him  to  rely  upon 
his  pledge,  than  to  bring  suit 
against  his  debtor ;  and,  although 
the  debtor  himself  should  have 
purloined  the  pledge,  yet  an  ac- 
tion of  theft  will  lie  against  him. 


DE  RE  FULLONI  VEL  SARCINATORI,  VEL  BONiB  FIDEI  EMP- 
TOR!, SURREPTA. 


)  XY.  Item  si  fullo  polienda 
curandave,  aut  sarcinator  sar- 
eienda,  vestimenta  mercede  cert& 
constitute  acceperit,  eaque  furto 
amiserit,  ipse  furti  habet  actionem, 
non  dominus ;  quia  domini  nihil 
interest,  eam  rem  non  perire ; 
cum  judicio  locati  k  fullone,  aut 
sarcinatore,  rem  suam  persequi 
possit  Sed  et  bonsB  fidei  emp- 
tori  surrepto  re,  quam  emerit, 
quamvis  dominus  non  sit,  omni- 
nd  competit  furti  actio,  quemad- 
modum  et  creditori.  Fulloni 
verb  et  sarcinatori  non  aliter  fur- 
ti actionem  competere  placuit, 
quam  si  solvendo  fuerint ;  hoc 
est,  si  domino  rei  ODstimationem 
solvere  possint.  Nam,  si  solven- 
do non  sint,  tunc,  quia  ab  eis 
suum  conse<^ui  non  possit,  ipsi 
domino    furti    competit    actio; 


i  15.  A  fuller  who  receives 
cloths  to  clean,  which  are  stolen 
from  him,  may  bring  an  action 
of  theft,  but  not  the  owner ;  for 
the  owner  is  not  considered  as 
interested  in  their  safety,  having 
a  right  of  action,  called  locati 
against  the  fuller.  But,  if  a  thing 
be  stolen  from  a  bona  fide  pur- 
chaser, he  is  entitled,  like  a  cred- 
itor, to  an  action,  of  theft,  al- 
though he  be  not  the  proprietor. 
But  an  action  of  theft  is  not  main- 
tainable by  the  fuller,  or  any 
tradesman  in  similar  circumstan- 
ces, unless  he  be  solvent;  that  is, 
unless  he  be  able  to  pay  the 
owner  the  full  value  of  the  thing 
lost :  for,  if  the  fuller  be  insol- 
vent, then  the  owner,  who  connot 
recover  from  the  fuller,  is  allowed 
to  bring  an  action  of  theft,  having 
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quia  hoc  casu  ipsius  interest,  rem  in  this  case  an  interest.    And  this 

salvam  esse.     Idem  est,  etsi  in  although  the  tradesman  be  par- 

parte  solvendo   fuerit   fuUo  aut  tially  solvent, 
sareinator. 


DE  RE  COMMODATA. 

i  XVI.  ftnae  defullone  et  sar-  §  16.    The  ancients  were  of 

cinatore  diximns,   eadem  et  ad  opinion,  that  what  we  have  said 

eum,    cui    commodata    res  est,  of  a  tradesman  is  equally  applica- 

transferenda,    veteres    existima-  ble  to  a  borrower.     For  as  the 

bant.     Nam  iit  ille  fullo,  merce-  fuUer,  by  agfreeing  for  a  certain 

dem  accipiendo,  custodiam  praes-  price,  is  obliged  to  answer  for  the 

tat,  ita  is  quoque,  qui  commoda-  cloths  committed  to  his  care,  so 

tiim  utendi  caus&  accepit,  simili-  is  he  who  receives  a  loan  for  the 

ter  necesse  habet  custodiam  praes-  sake  of  using  it,  under  the  like 

tare.       Sed    nostra    providentia  necessity  of  preserving  it.    But 

eliam  hoc  in  nostris  decisionibus  we  have  amended  the  law  in  this 

emendavit,  ut  in  domini   volun-  point  by  our  decisions,  so  that  it 

tatesit,  sivfe  commocfa/i  actionem  is  now  at  the  will  of  the  owner 

adversns  cum,  qui  rem  commo-  either  to  bring  an  action  of  theft 

datam  accepit,  movere  desiderat,  against  the  thief,  or  an  action  on 

Bivh^urti  adversus  eum,  qui  rem  account  of  the  thing  lent,  against 

surripuit ;     et,  altenUra   earum  the  borrower.     But,  if  the  owner 

electa,  dominum  non  posse  ex  once  make  an  election,  he  can 

pcenitentid  ad  alteram  venire  ac-  not  afterwards  have  recourse  to 

tionera:    sed,  si  quidem  furem  the  other  renredy;  ifheprosecu- 

elegerit,  ilium,  qui  rem  utendara  tes  the  thief,  the  borrower  is  dis- 

accepit,  penittis  liberari ;  sin  au-  charged;  if  he  brings  suit  against 

tern  commudator  veniat  advorsus  the  borrower,  he  can  not  sue  the 

eum,  qui  rem  utendam  accepit,  thief.     But  the  borrower,  who  is 

ipsi  quidem   nullo  modo  compe-  sued  on  account  of  the  thing  lent, 

tere  posse  adversus  furem  furti  may   bring    an   action  of   theft 

actionem ;    eum  autem.  qui  pro  against  the  thief,   if   the  owner 

re  commodate  convenitur,  posse  suing   were  apprized,  that    the 

adversus  furem   furti   haber^ac-  thing    was    stolen;    but,  if   the 

tionem  ;    ita  tamen,  si  dominus,  owner,  either  not  knowing    or 

sciens  rem  esse  surreptam,  ad  ver*  doubting  of  the  theft,  institute  an 

sus  eum,  cui  res  commodata  fue-  action  of  loan  against  the  bor- 

rit,  pervenit.     Sin  autem  nescius  rower,  and  afterwards  upon  in- 

et  dubitans,  rem  esse  surreptam,  formation  is  willing  to  withdraw 

apud  eum  commodati   actionem  it,  and  recur  to  an  aqtion  of  theft, 

instituerit :  postea  autem,  re  com-  he  shall  have  liberty,  in  conside- 

pert&y  voluerit  remittere  quidem  ration  of  his  incertainty,  to  prose- 
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commodati  actionem,  ad  furti  au- 
tem  actionem  pervenire,  tunc  li- 
centia  ei  concedatnr  et  adversus 
furem  venire,  obstaculo  nullo  ei 
opponendo;  quoniam  incertus 
constitutus  movit  adversus  eum, 
qui  rem  utendam  accepit,  com- 
modati actionem;  nisi  domino 
ab  eo  satisfactum  fuerit :  tunc 
etenim  omnin6  furem  k  domino 
quidem  furti  actione  liberari ; 
suppositum  autem  esse  ei,  qui  pro 
re  sibi  commodate  domino  satis* 
fecit ;  cum  manifestissimum  sit, 
etiamsi  ab  initio  dominus  actio- 
nem commodati  instituerit,  igna- 
rus  rem  esse  surreptam,  postea 
autem,  hoc  ei  cognito,  adversus 
furem  transient,  omnino  liberari 
eum,  qui  rem  conmiodatam  acce* 
perit,  quemcunque  causae  exitum 
dominus  adversus  furem  habue- 
rit :  eadem  definitione  obtinente, 
Bvvh  in  parte,  siv^  in  solidum  sol* 
vendo  sit  is,  qui  rem  commoda* 
tam  acceperit. 


cute  the  thief  without  obstacle,  if 
the  borrower  has- not  satisfied  his 
demand ;  but  if  he  has,  then  the 
thief  is  freed  from  any  action  of 
theft  by  the  owner  and  remains 
subject  to  the  prosecution  of  the 
borrower,  who  hath  satisfied  the 
owner.  But  it  is  most  manifest, 
that  if  the  owner  of  any  particu- 
lar  thing  not  knowinii:,  that  it  is 
stolen,  should  at  first  institute  an 
action  of  loan  against  the  borrow* 
er,  but  should  afterwards,  upon 
better  information,  choose  to  pur- 
sue the  thief  by  an  "^action  of 
theft,  the  borrower  is  secure; 
whatever  may  be  the  issue  of  the 
action  brought  against  the  thief. 
And  this  is  law,  whether  the  bor« 
rower  be  able  to  answer  the 
whole,  or  a  part  only,  of  the  val* 
ue  of  the  things 


DE  RE  DEPOSITA. 


i  XVII.  Sed  is,  apud  quem  res 
deposita  est,  custodiam  non  prscs- 
tat;  sed  tantum  in  eoobnoxius 
est,  si  quid  ipse  dolomalo  fecerit : 
qua  de  causft,  si  res  ei  snrrepta 
ftierit,  quia  restituendo  ejus  rei 
nomine  deposit],  non  tenetnr,  nee 
ob  id  ejus  interest  rem  sal  vam  es- 
se, furti  agere  non  potest:  sed 
furti  actio  domino  competit. 


§  17.  A  depositary  is  not  oblig- 
ed to  make  good  the  thingdeposi- 
ted,  unless  he  be  himself  guilty  of 
some  fraud  ;  and  therefore,  as  he 
is  not  obliged  to  make  restitution, 
wi^n  the  deposit  is  stolen,  and 
has  consequently  no  interest  in 
the  preservation  of  it,  he  can  not 
bring  an  action  of  theft,  which  in 
this  case  can  only  be  maintained 
by  the  owner. 


AN  IMPUBES  FURTI  TENEATUR. 

i  XYIII.  In  sommft  sciendum  i  18.  It  hath  been  a  question, 
est,  qussitura  esse,  an  impubes  whether  a  person  within  puberty, 
rem  alienam  amovendo  furtum   taking  away  the  property  of  ano« 
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facial?  EtplacQity  quia  fartum  other  can  be  gailty  of  theft?  And 
ex  effecta  faraadi  coosistit,  ita  it  hath  been  determined,  that  as 
demum  obligari  eo  crimine  impu-  theft  consists  in  the  intention  of 
berem,  si  proximus  pubertati  sit,  defrauding,  a  person  approaching 
et  ob  id  intelligat  se  delinquere.     to  puberty^and  sensibie**  of  doing 

wrong,  may  be    charged    witli 

theft. 


QUID  VENIAT  IN  HANC  ACTIONEM ;  ET  DE  AFFINIBUS  AC- 

TIONIBUS. 

i  XIX.  Furti  actio,  siv^  dupli,  i  19.  An  action  of  theft  can 

siv^  quadrupli,  tantum  ad  pcens  only  be  brought  for  the  penalty, 

persecutionem  pertinet :  nam  ip-  whether   double  or  quadruple : 

sius  rei  persecutionem  extrinse-  for  the  owner  may  recover  the 

ctis    habiet  dominus,  quam  ant  thing  itself,  either  by  vindication 

vindicando  aut  condicendo  po-  or  condiction.    An  action  of  vin- 

test  auferre.    Sed  rei  vindicatio  dication  may  be  brought  either 

quidem  adversus  possessorem  est,  against  the  thief  or  any  other  in 

siv^  fur  ipse  possidet,  sivfe  alius  possession ;    but    condiction    is 

quilibet ;  condictio  autem  adver-  maintainable    only    against  the 

BUS   farem   ipsum,    basredemve  thief  himself,  or  his  heir;  audit 

ejus,  lic^t  noa  possideat,  compe-  will  lie  against  either  of  them, 

tit.  whether  m    possession    of  the 

thing  stolen,  or  not. 


TITULUS  SECUNDUS. 

DE  VI  BONORUM  RAPTORUM. 

D.  xlvii.  T.  8.    C.  ix.  T.  33. 

ORIGO  HUJUS  ACTIONIS,  ET  QUID  IN  EAM  VENIAT. 

Q,UI  vi  res  alienas  rapit,  tene-  He  who  takes  the  property  of 

tur  quidem  etiam    furti ;   (quis  another  by  force,  is  liable  to  an 

enim  magis  alienam  rem,  invito  action  of  theft ;  (for  who  can  bo 

domino,  contrectat,  quam  qui  vi  said  to  take  the  property  of  ano- 

rapit  ?  ideoque  rect^  dictum  est,  ther  more  against  his  will,  than 

eum  improbum  furem  esse-;)  sed  he,  who  takes  it  by  force  ?  it  is 

tamen   propriam   actionem  ejus  therefore  rightly  observed,  that 

delicti  nomme  prsBtor  introduxit,  he  is  a  thief  of  the  worst  kind  :) 

quss  appellatur  vi  bonorum  rap-  the  prsBtor  however,  hath  Intro* 

Jorum  ;  et  est  intra  annum  quad-  duced  a  peculiar  action  in  this 
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nipli,  post  annum  simpli;  qus  case,  called  vi  banorutn  raptih 
actio  utilis  est,  etiamsiqn is  unam  rum;  which,  if  brought  within 
rem,  licet  minimam,  rapuerit.  a  year  after  the  robbery,  enforces 
duadruplum  autem  non  totum  the  payment  of  the  quadruple 
poena  est,  sicut  in  actione  furti  value  of  the  thing  taken  ;  but,  if 
manifesti  diximus  ;  sed  in  quad-    brought  after  the  expiration  of  a  , 

rupio  inest  et  rei  persecutio ;  ut  year,  then  the  single  value  only 
poena  tripli  sit,  siv^  comprehen-  is  claimable ;  and  this  action 
datur  raptor  in  ipso  delicto,  slv^  may  be  brought  for  any  single 
non.  Ridiculum  enim  esset,  le-  thing,  though  of  the  smallest  val- 
vioris  conditionis  esse  eum,  qui  ue,  if  taken  by  force.  But  the 
vi  rapit,  quam  qui  clam  amovet.      quadruple  value  is  not  altogether 

penalty,  as  in  an  action  of  mani- 
fest theft ;  for  the  thing  itself  is 
included,  so  that,  strictly,  the 
penalty  is  only  threefold ;  but 
then  it  is  inflicted  without  distin- 
guishing whether  the  robber 
was,  or  was  not  taken  in  the  act- 
ual commission  of  the  fact.  For 
it  would  be  ridiculous,  that  a 
robber,  who  uses  force,  should  be 
in  a  better  condition,  than  he, 
who  is  only  guilty  of  clandestine 
theft. 


ADV£RUS  QUOS  DATUR. 

i  I.  Ita  tamen  competit  haec  ac-  §  1.  This  action  is  maintaina- 

tio,  si  dolo  iqalo  quis  rapuerit ;  ble  also  on  the  ground  of  fraud  : 

nam,  qui  aliquo  errore  ductus,  but  if  a  man,  ignorant  of  the  law 

rem  suam  esse  existimans,  et  im-  and  erroneously  deeming  some 

prudens  juris,  eo  animo  rapuerit,  particular  thing  to  be  his  own, 

quasi  domino    liceat  etiam  per  should  take  it  away    by  force 

vim  rem  suam  auferre  a  posses-  from  the  possessor,  upon  full  per- 

soribus,  absolvi  debet :  cui  scili-  suasion   that   he,    as  proprietor, 

cfet  conveniens  est,  nee  furti  tene-  could  justify  such  a  proceeding, 

ri  eum,  qui  eodem  hoc  animo  ra-  he  ought  to  be  acquitted  upon 

puit.    Sed,  ne,  dum  talia  excogi-  this  action  :  neither  is  he  subject, 

tintur,  inveniatur   via,  per  quam  under  these  circumstances,  to  an 

raptores  impun^  suam  exerceant  action  of  theft.    But,  lest  robbers 

avaritiam,  melius  divalibus  con-  should  from  hence  find  out  a  way 

stitutionibus  pro  hac  parte  pros-  of  practising  their  villanies  with 

pectum  est,  ut  nemini  liceat  vi  impunity,  it  is  provided  by  the 

rapere  vel  rem  mobilem,  vel  se  imperial   constitutions,    that  no 

moventem,  lic^t  suam   eandem  man   shall   take    by  force    any 

rem  existimet.    Sed,  si  quis  con-  moveable  thing,  or  living  crea- 
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tra  statuta  principum  fecerit,  rei 
quidem  suae  dominio  cadere ;  sia 
auteai  aliena  res  sit,  post  restitii- 
tionem  ejus,  etiam  aestimatioiiem 
ejusdem  rei  praestare.  Q,nod  non 
solium  in  mobilius  rebus,  quae  ra- 
pi  possiint,constitutiones  obtinere 
censuerunt,  sed  etiam  in  invasio- 
nibus,  qu8Q  circa  res  soli  fiunt ; 
ut,  ex  liac  causa,  ab  omni  rapi- 
ng homines  abstineant. 


ture,  although  he  believe  it  to  be 
his  own ;  and  that,  whoever  of- 
fends by  forcibly  seizing  his  own 
property,  shall  forfeit  it;  and  that, 
whoever  forcibly  takes  the  prop- 
erty of  another,  imagining  it  to 
be  his  own,  shall  be  obliged  not 
only  to  restore  the  thing  itself, 
but  also  to  pay  the  value  of  it  as 
a  penalty.  And  the  emperors 
have  thought  proper,  that  this 
should  obtain,  not  only  as  to 
things  moveable  and  moving, 
which  may  be  carried  away,  but 
also  as  to  invasions  or  forcible 
entries,  made  upon  things  immo- 
veable, as  lands  or  house?,  that 
mankind  may  be  deterred  from 
committing  any  species  of  rapine. 


QUIBUS  tfATUR. 

)  II.  San^  in  hac  actione  non  §  2.     In  this  action,  it  is  not 

utique  expectatur  rem  in  bonis  considered,     whether  the  thing 

actoris  esse  ;  nam,  siv^  in  bonis  forcibly  taken  be  the  property  of 

sit,  siv^  non,  si  tamen  ex  bonis  the  complainant  or  not ;  for  if  he 

sit,   locum    haec    actio    habebit.  have  an  interest  in  it,   the  action 

Quare    siv^    locata,    sivh  com-  is  maintainable:  and  therefore,  if 

modata,  sivfe  etiam  pignorata,  si vfe  a  thing  be  let,  lent,  pledged,  or 

deposita,  sit  res  apud  Titium  sic,  deposited,  so  that  the  possessor 

ut  intersit  ejus,  earn  rem  per  vim  becomes  interested  in  the  preser- 

non  auferri,  (veluti  si  in  deposiia  vation  of  it,  as  he  may  be,  if  he 

re  culpam  quoque  promisit,)  sivh  lias   made    himself    answerable 

bona  fide  possideat,  siv^  usum-  for  the  deposit ;     or  if  he  was 

fructum  quis  habeat  in  e§,  vel  a    bona  fide  possessor,    or    in- 

quid  aliud  juris,  ut  intersit  ejus  titled  to  the  usufruct,  or  has  any 

non  rapi,  dicendumest,  eicompe-  other  right,  which  gives  an  inter- 

tere  hanc  actionem,  non  ut  do-  est,  he  may  bring  this  action,  not 

minium  accipiat,  sed  illud  solikm,  for  the  recovery  of  the  absolute 

quod  ex  bonis  ejus,  qui  rapinam  property,  but  of    that  only,  to 

passus  est,  id  est,  quod  ex  sub-  which  his  interest  extends.    And 

stantid  ejus  ablatum  esse  propo-  we  may  in  general  adirm,  that 

natur.     Et  generaliter  dicendum  the  same  causes,   which  iniitle  a 

est,  ex  quibus  causis  furti  actio  man  to  an  action  of  theft  in  case 

competit  in  re  clam  fact&,  ex  iis-  of  private  stealing,  will  also  en- 

dem  causis  omnes  hanc  habere  title  him  to  the  action  vi  bono* 

actionem.  rum  raptorum^  when  force  hath 

been  used. 

40 
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TITULUS  TERTIUS. 
DE    LEGE    AaUILXA. 

D.  ix.  T.  2.    C.  iii.  T.  35. 

SUMMA.  CAPUT  PRIMUM. 

DAMN!  injurisB  actio  conslitu-  The  action  for  injurious  dam- 
itur  per  le^em  Aquiliam  ;  cujus  age  is  given  by  the  law  Aquilia; 
primo  capite  cautum  est,  ut  si  which  enacts,  in  the  first  chapter, 
quis  alienum  hominem,  alienam-  that,  if  any  man  injuriously  kills 
ve  quadrupedem,  quae  pecudum  the  slave,  or  the  four-footed  beast 
numero  sit,  injuria  occiderit,  of  another,  which  may  be  reck- 
quanti  ea  res  in  eo  anno  plurimi  oned  among  his  cattle,  he  shall 
fuerit,  tanttim  domino  dare  dam-  be  condemned  to  pay  the  owner 
netur.  the    greatest  price,    winch    the 

slave  or  beast  might  have  been 
sold  for,  at  any  time  within  a 
year  preceeding. 

DE  QUADRUPEDE,  QUiE  PECUDUM  NUMERO  EST. 

h  I.  Quod  autem  non  prsecise  §  1.  As  the  law  does  not  speak 

de  quadrupede,  sed  dee^tantum,  of  four-footed  beasts  in  general, 

quae  pecudum  numero  est,  cave-  but  only  of  cattle,  wemay  collect, 

tur,  eo  pertinet,  ut  neque  de  feris  tliat  wild  beasts  and  dogs  do  not 

bestiis,  neque  decanihus,  cautum  come    within    the    intendment, 

esse  intelligamus;  sed  de  iis  tan-  which  can  be  understood  to  in- 

tum,  qu8B  gregatim  propria  pasci  elude  only  those  animals,  which 

dici;intur  ;  qualessuntequi,  muli,  feed  in  herds  ;   as  horses,  mules, 

asini,  oves,  lioves  caprs.     D(;  su-  usses,  sheep,  oxen,  goats,  ^.    It 

ibus  quoque  idem  placuit.     Nam  hath  alsQ  been  determined,  that 

et  sues  quoquc  pecudum  appella,-  swine  are  comprised  under  the 

tione  continenlur ;  quia  et  hi  gre-  term  cattle,  because  they  feed  in 

gatim    pascuntur.     Sic   denique  herds  ;  and  this  Homer  testifies  in 

et  Homerus  in  OdysseA  ait ;  (si-  the  Odyssey,  for   which  he  is 

cM  iBlius  Marcianus  in  suis  in-  quoted  by  JSlius  Marcian  in 

stiiutionibus  refert.)  his  institutions.     You  will  find 

J^Mit  Tory,  av^aai  naqni^^vor  at  9i  V.-     ^^^    ^''^'**"^    ^^^®    ^^   ^^^   SWiue, 

ftorrat  which  feed  in  herds  n^ar  the  Co- 

27ae  Ko^axof  w.T^r/,  im  tii  x^ijri}  'jiQi-   rasiau  rock,  d*c.  Odys.  b.  13. 

Hoc  estf 

Assidet  is  suibus,  quarum  grex 
mngnus  in  agris 
ir,  M  Coracis  saxum,  fon- 
temque  Arethusam. 
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DE  INJURU. 

HI.    Injuria    autem  occidere  §  2.  A  man,  who  kills  another 

intelli^itur,  qui  nullo  jure  occi-  without  proper  authority,  is  uq- 

dit :  itaque,  qui  latronem  insidia-  derstood  to  kill  him  injuriously : 

torem  occidit,  ncn  tenetur;    uti-  but,  he  is  not  subject  to  the  law, 

que  si  aliter  periculum  effugere  who  kills  a  robber  lying  in  wait  if 

noa  potest.  there  was  no  other  way  of  avoid- 
ing the  danger  threatened. 


DE  CASU,  DOLO,  ET  CULPA. 

§  III.  Ac  ne  is  quidem  hac  le-        §  3.  Nor  is  he  liable  under  this 

ge  tenetur,  qui  casu  occidit,  si  law,  who  hath  killed  another  by 

modo  culpa  ejus  nulla  inveniatur.  accident  if  no  fault  car.  be  inipu- 

Nam  alioqui  non  minus  ex  dolo,  ted  to  him.     But  the  law  holds  a 

quam  ex  culp&,  quisque  hac  lege  man  equally  liable  for  negligence 

tenetur.  or  fraud. 


DE  JACULATIONE. 

§  ly.  Itaque,  si  quis,  dum  jac-  §  4.  But,  if  a  man,  by  throw- 
ulis  iudit  vel  exercitatur,  transe-  ing  a  javelin  for  his  diversion  or 
untem  servura  tuum  trajecerit,  exercise,  happen  to  kill  a  slave, 
distins^tiimr.  Nam,  si  id  a  milite  who  is  passing,  we  must,  in  this 
in  eo  campo,  ubi  solitum  est  ex-  case,  make  a  distinction:  for,  if 
ercitari,  admissum  est,  nulla  cul-  the  slave  be  killed  by  a  soldier, 
pa  ejus  intelligitur ;  si  alius  tale  while  exercising  in  a  place  ap- 
quid  admiserit,  culps  reus  est.  pointed  for  that  purpose,  the  sol- 
Idem  juris  est  de  milite,  si  in  alio  dier  is  guilty  of  no  fault ;  but,  if 
loco,  quam  quid  ad  exercitandum  any  other  person  should  acciden- 
militibus  destinatus  est,  id  ad<  tally  kill  a  slave,  by  throwing  a 
miserit  javelin,  he  is  guilty ;  and  even, 

if  a  soldier  should  kill  a  slave  ac- 
cidentally by  throwing  a  javelin 
in  any  other  place,  than  that  ap- 
pointed for  soldiers  to  exercise  in, 
he  also  is  guilty  of  a  fault  (i.  e. 
culpable  negligence.] 

DE  PUTATIONE. 

}  y.  Item  si  putator,  ex  arbore  §  5.  If  a  man   lopping  a  treey 

ramo  dejecto,  servum  tuum  tran-  chance  to  kill  a  slave  who  is 

seuntum  occiderit,  si  prop^  viam  passing,   he  is  an  offender  if  he 

publicam  autvicinalem  id  factum  worked  near  a  public  road,  or  in 

est,  neque  proclamvit,  ut  casus  a  way  leading  to  a  village,  with- 
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evitari  posset,  culpse  reus  est ;  out  ^vinjnr  proper  wamferg  ;  but, 
sed,  si  proclamavit,  nee  ille  cura-  if  he  made  due  proclanfiation, 
vit  praecavere,  extra  culpam  est  and  the  other  did  not  take  care 
putator.  iEqu^  extra  culpam  of  himself,  the  lopper  is  exempt 
esse  intelligitur,  si  seorsi^m  k  vit  from  fault :  and  he  is  equally  so^ 
fortfe,  vel  in  medio  fundo  csBde-  although  he  did  not  make  proc- 
bat,  lic^t  non  proclamavit :  quia  lumation,  if  he  worked  apart  from 
in  eo  loco  nulli  extraneo  jus  fue-  the  high  road,  or  in  the  middle 
yat  versandi.  of  a  field  ;  for  a  stranger  has  no 

right  of  passage  through  such 

places. 


DE  CURATIONE  RELICTA. 

i  VI.  PfSBterea,  si  medicus,  qui  §^  6.  Also^  if  a  surgeon  having 
servum  tuum  secuit,  dereliquerit  performed  an  operation  on  a 
curationem  ejus,  et  ob  id  mortu-  slave,  should  neglect  or  forsake 
us  fuent  servus,  culpsB  reus  erit.    the  cure,  by  reason  whereof  the 

slave  dies,  he  is  guilty  of  culpa- 
ble negligence. 


DE  IMPERITIA  MEDICL 

§  VII.  Imperitia  quoque  culpse  §  7.  The  want  of  professional 
annumeratur ;  veluti  si  medicus  skill,  is  also  regarded  as  culpa- 
ide5  servum  tuum  occiderit,  quia  ble;asifa  physician  occasion 
tnali  eum  secuerit,  aut  perper^ni  the  death  of  a  slave  by  an  un- 
ci medicamentum  dederit.  skillful  incision,  or  a  rash  admin- 
istration of  medicine. 


DE  IMPERITIA  ET  INFIRMITATE   MULIONIS,  AUT  EQUO  VECTL 


§  VIII.  Impetu  quoque  mula- 
rum,  quas  mulio  propter  imperi- 
tiam  retinere  non  potuit,  si  ser- 
vus tuus  oppressus  fuerit,  culpae 
reus  est  mulio.  Sed  et,  si  prop- 
ter infirmitatem  eas  retinere  non 
potuerit,  cum  alius  firmior  eas 
retinere  potuisset,  ceque  culps  te- 
netur.  Eadem  placuerunt  de  eo 
quoque,  qui  cum  equo  veheretur, 
impetu m  ejus,  aut  propter  infir- 
mitatem, aut  propter  imperitiam 
sqam,  retinere  non  potuerit. 


§  8.  If  a  mule-driver,  from 
want  of  skill,  is  unable  to  man* 
age  his  mules,  and  a  slave  is  run 
over  by  them,  the  mule-driver  is 
in  fault ;  and,  if  he  want  strength 
to  rein  them  in,  when  another 
roan  is  able  to  do  it,  he  is  then 
equally  culpable :  and  the  same 
may  be  said  of  a  rider,  who, 
through  want  either  of  strength 
or  skill,  is  nt)t  able  to  mapage 
his  horse. 
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QUANTI  DAMNUM  iESTIMETUR,  ET  DE  ELEREDIBUS.  . 

5  IX.  His  autera  verbis  legis,  §  9.  The  words  of  the  law 
quanti  id  eo  in  anno  plurimi  Aquilia,  let  him  who  kills  a  slave, 
fuerit,  ilia  sententia  exprimitur,  or  beast  of  anolhcr,  forfeit  the 
ut  si  quis  hominem  tuurn,  qui  ^greatest  price,  which  either  could 
hodie  cluudus,  aut  mancue,  aut  have  been  sold  for  in  that  year, 
luscus  erit,  occiderit,  qui  in  eo  mean  this ;  if  Titius  accidental- 
anno  integer  aut  pretiosus  fuerit,  ly  kill  a  slave,  who*  was  then 
non  tanti  teneatur,  quanti  hodie  lame,  or  wanted  a  Umb,  or  an 
erit,  sed  quanti  in  eo  anno  pluri-  ey3,  but  had  been  within  the 
mi  fuerit :  ratione  creditum  est  space  of  a  year  perfect  in  all  his 
pcBualem  esse  hujus  legis  actio-  parts,  and  valuable,  then  Titiu» 
nam ;  quia  non  solum  tanti  quis-  shall  be  liable,  not  merely  to  his 
que  obiigatur,  quantum  damni  value  on  that  day,  but  to  his 
dederit,  sed  aliquando  lon^fe  plu-  highest  value  at  any  time  within 
ris.  Ide6que  constat,  haeredem  a  year  preceding  his  death.  An 
earn  actionem  non  transire,  quae  action  therefore,  upon  the  law 
iransitura  fuisset,  si  ultra  dam-  Aquilia,  has  always  been  regard- 
nura  nunquam  lis  aestimaretur.       ed  as  penal ;  for  it  obliges  a  man 

to  pay  not  only  the  full  value  of 
the  damage  done,  but  often  much 
more  ;  and  of  consequence  can 
by  no  means  pass  against  the 
heir  of  the  offender  :  but  it  might 
legally  have  been  transferred 
against  the  heir,  if  the  condemna- 
tion had  never  exceeded  the  quan- 
tum of  the  damage. 


QUID  iESTIMATUR. 


§  X.  Illud  non  ex  verbis  legis, 
sed  ex  interpretatione,  placuit, 
non  soliim  perempti  corporis  cesti- 
mationem  habendam  esse  secun- 
dum ea,  quae  diximus,  sed,  eo 
amplius,  quicquid  prsterea,  pe- 
rempto  eo  corpore,  damni  nobis 
illatum  fuerit ;  veluti  si  servum 
tuum  ha3redem  ab  aliquo  institu- 
tum  ante  quis  occiderit,  quam  is 
jussu  tuo  hffireditatis  quoque 
amisssB  rationem  esse  habendam 
constat.  Item,  si  ex  pari  mula- 
rum  unam,  vel  ex  quadrigis  equo- 


§  10.  It  hath  prevailed  by  con- 
struction, though  not  by  the  ex- 
press words  of  the  law,  that  not 
only  the  value  of  a  slave  is  to  be 
computed,  as  we  have  already 
mentioned  ;  but  that  an  estima- 
tion must  be  made  of  whatever 
farther  damage  is  occasioned  by 
his  death  ;  as  if  your  slave  should 
be  killed  just  as  he  was  instituted 
heir,  and  before  actual  entry  upon 
the  heirship  at  your  command, 
for  in  this  case,  the  loss  of  the  in- 
heritance must  be  brought  into 
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rum  Qtium;  quis  occiderit,  vel  ex  the  computation.  Also  if  a  horse,. 
comoBdisunusservusoccisiisfiie-  or  mule  be  killed,  by  which  a 
rit,  non  solum  occisi  fit  ssstima-  pair,  or  set,  is  broken,  or  if  a  slave 
tio,  sed  eo  amplius  id  quoque  be  slaifi,  who  madeoneof  acom- 
computatur,  quanti  depretiati  pany  of  comedians,  an  estimation 
isunt,  qui  supersunt.  must  be  made,  not  merely  of  the 

value  of  that  slave  or  animal,  but 
of  the  diminished  value  of  those^. 
which  remain. 


DE  CONCURSU  HUJUS  ACTIONIS  ET  CAPITALIS. 

i  Xf.  Liberum  autem  est  ei,  §  11.  The  master  of  a  slave,. 
<;ujus  servus  occisus  fuerit,  et  ex  who  is  killed,  may  brin^  a  civit 
jadicio  privato  legis  Aquiliae  dam-  action  for  damages  founded  upon 
num  persequi,  et  capitaiis  cri-  the  law  Aquilia^  and  at  the  same 
minis  eum  reum  facere.  time  prosecute  ihe  offender  for  & 

capital  crime. 


CAPUT  SECUNDUM. 

i  Xll.  Caput  secundum  legis       §  12.  The  second  chapter  of 
Aquiisp  in  usu  non  est.  the  law  Aquilia  is  not  iu  use. 


CAPUT  TERTIUM.     QUOD  DAMNUM  VINDICATUR. 


i  XIII.  Capite  tertio  de  omni 
c»tero  damno  cavetur ;  itaque,  si 

3uis  servum,  vel  eam  quadrupe- 
em,  qu»  in  pecudum  numero 
est,  vulneraverit,  siv^  eam  quad- 
rupedem,  quee  in  pecudum  nu- 
mero non  est,  veluti  canem,  aut 
feram  bestiam,  vulneraverit  aut 
Occident,  hoc  capite  actio  consti- 
tnitur.  In  ca)teris  quoque  omni- 
bus animalibus,  item  in  omnibus 
rebus  quee  aiiim^  carent,  damnum 
per  injuriam  datum  hac  parte 
vindicatur.  Si  quid  enim  ustum, 
aut  ruptum,  aut  fractnm  fncrit, 
actio  ex  hoc  capite  constituitur  ; 
quanquam  poterat  sola  rupti  ap- 
pellatio  in  omnes  istas  causas  suf- 
ficere :  ruptum  enim  intelligitur, 
qnod  quoquo  modo  corruptum 
est ;  und^  non  soltim  fracta,  aut 
U8ta,  flfid  etiam  scissa,  et  colli- 


§  13.  By  the  third  chapter  of 
this  law,  a  remedy  is  given  for 
every  other  kind  of  damage ; 
therefore,  if  a  man  wound  a  slave, 
or  four-footed  animal,  whether 
ranked  among  cattle  or  not,  as  a 
dog  or  wild  beasi,  an  action  will 
lie  agoyist  him.  Reparation  may 
also  ho.  obtained,  under  this  chap- 
ter, for  all  damage  injuriously 
done  to  animals  in  general,  or  to 
things  inanimate  ;  and  for  things 
burned,  spoiled,  or  broken.  The 
term  ruptum  would  alone  be  suf- 
ficient in  any  of  these  cases ;  for 
in  whatever  manner  a  thing  be 
damaged,  or  spoiled,  it  is  under- 
stood to  be  ruptum;  so  that, 
whenever  a  thing  is  broken, 
burned,  torn,  bruised,  spilled,  or 
in  any  manner  made  worse,  it 
may  be  said  to  be  ruptum.    It 
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Sir 


sa,  et  quoquo  modo  perempta  at- 
•que  deteriora  facta,  hoc  verbo- 
•coutinentur.  Deniqne  responsum 
■est,  si  quis  in  aliennm  vinum  aut 
•oleum  id  miscuerir,  quo  natura- 
lis  bonitas  vini  aut  olei  corrum- 
pereiur,  ex  hac  parte  legis  Aquil- 
im  euai  teaeri. 


hath  also  been  determined^  that, 
to  intermix  any  thing  witk  the 
wine  or  oil  of  another,  so  us  to 
corrupt  or  impair  its  namral 
goodness,  renders^  the  offender  li- 
able under  this  chapter  of  the 
law  Aquilia. 


DE  DOLO  ET  CULPA. 


i  XIY.  lllud  palkm  est,  sicut 
primo  capite  demum  quisque 
tenetur,st  dolo  aut  cuip&ejus  ho- 
mo aut  quadrupes  occisus  occi- 
save  fuerit,  ita  ex  hoc  capite,  de 
dolo  aut  culp&,  et  de  caetero  dam- 
no  quemque  teneri :  ex  hoc  ta- 
men  capita,  non  quanti  in  eo  an- 
no, sed  quanti  in  diebus  triginta 
proximis  res  fuerit,  obligatur  is, 
qui  damnum  dederit. 


i  14.  It  is  evident,  that  the 
first  chapter  of  the  law  subjects 
every  man  to  an  action,  who 
throu£:h  design  or  negligence 
kills  the  slave  or  beast  of  anoth- 
er, and  tluit  the  third  part  gives  a 
remedy  for  any  other  damage,  so 
occasiened.  But  by  this  third 
chapter  the  offender  is  not  liable* 
to  the  highest  price,  which  the 
thing  damaged  might  have  sold 
for  at  any  time  within  the  year, 
but  only  at  any  time  within  thir- 
ty days  previous  to  the  damage. 


QUANTI  DAMNUM  iESTIMETUR. 


§  XV.  Ac  nee  pliirimi  quidem 
verbum  adjicitur.  Sed  Sabino 
rect^  placuit,  perind^  habendam 
sstimationem,  ac  si  etiam  hac 
parte  plurimi  verbum  adjectum 
fuisset ;  nam  plebem  Romanam, 
quae,  Aquilo  tribuno  rogante, 
banc  legem  tulit,  contentam  fuis- 
se,  quod  prima  parte  eo  verbo 
usa  esset. 


§  15.  There  is  no  expression 
of  the  highest  valne.  But,  in 
the  opinion  of  SabinuSj  the  vaU 
uation  ought  to  be  niade,  as  if 
the  word  highest  had  been  used : 
for,  when  Aquilius^  the  tribune, 
proposed  this  law,  the  common- 
alty of  Rome  thought  it  sufficient 
to  insert  the  word  highest  in  the 
first  chapter. 


DE  ACTIONE  DIRECTA,  UTILI,  ET  IN  FACTUM. 

i  XYI.  Cseterum  placuit,    ita  §  16.  It  has  been  determined, 

denum  directum  ex  nac  lege  ac-  that,  if  a  man  with  his  own  hand 

tionern  esse,  si  quis  prsciqu^  cor-  or  body,  injures  another,  a  direct 

pore  suo  damnum  dederit :  ide6-  action  will  lie  under  this  law. 

que  in  eum,  qui  alio  modo  dam-  But  when  damage  is  done  by  any 


318  LIB.  IT.    TIT.  HI. 

num  dederit,  utiles  «ctiones  dari  other  means,  as  by  imprisoning 

Solent ;    veluti  si  quis  hominem  a  slave,  or  impounding  the  cattle 

alienura,  ^ut  peciis,  ita  incluse-  of  another,  until  they  die  with 

rit,   ut  fame  necaretur ;  aut  ju-  huno^er;    by  driving  a  beast  of 

mentiim  ita  vehementer  egerit,  burden  so  vehemently  as  to  spoil 

ut  rumperetnr;  aut  pecus  in  tan-  him  ;  by  chasing  a  herd  of  cattle 

turn  exagitaverit,  ut  praecipitare-  until  they  leap  down  a  precipice; 

tur :  aut  si  quis  alieno  servo  per-  or  by  persuadino;  a  slave  to  climb 

snaserit,  ut  in  arborem  ascende-  a  tree,  or  to  go  down  into  a  well, 

rit,  vel  in  puteum  descenderet,  et  by  which  he  is  killed  or  maimed  ; 

is  ascendendo,  vel  descendendo,  then  the  remedy  by  action  called 

aut  aliqu&  parte  corporis  Isesus  utilis,  is  given.    If  Titius  thrust 

fuerit,  utilis  actio  in  cum  datur  :  the  slave  of  another  into  the  water 

^d,  si  qus  alienum  servum  aut  from  the  top  of  a  bridge  or  bank, 

^e  ponte,  autderip4,  in  flu  men  and  the  slave  is  thereby  drowned 

dejecerit,  et  is  suffocatus  fuerit,  it  is  plain,  that  TV^m^  occasioned 

eo  quod    projecit,    corpore  suo  this  damage  with  his  own  hands, 

damnum  dedisse  non  difficulter  and  he  is  therefore  subject  under 

intelligi  potest ;  idebque  ips^  lege  the  Aquilian  law,  to  a  direct  ac* 

Aquilia   tenetur.      Sed,    si  non  tion.    But  if  the  damage  received 

corpore  damnum  fuerit  datum,  was  not  done  by  the  hand  or  bo- 

neqiie  corpus  leesum  fuerit,  sed  dy  of  another,  and  is  not  cor- 

alio  modo  alicui  damnum  conti-  poral,  so    that  neither  a  direct 

gerit,  eum  non  suf&ciat  nequedi-  nor    beneficial    action    can    be 

recta,  neque  utilis  legis  Aquilc  ac-  brought  by  virtue  of  the  Aquilian 

tio,placuit,  eum,qui  obnoxius  fue-  law,  then  an  action  upoti  the  case 

Tit,in  factum  actione  teneri ;  veluti  or  fact,  will  lie  against  the  offen- 

si  quis,  misericordia  ductus,  alie-  der;  as  if  man  through  compas- 

num  servum  compeditum  solve-  sion  should  unchain  the  slave  of 

rit,  ut  fugeret,  another,  and  so  promote  his  es- 
cape. 
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TITULUS  aUARTUS. 

DE  INJURIIS. 

D.  xlvii.  T.  10.    C.  ix.    T.  35.  et  36. 

VERBUM  INJURIA  QUOT  MODI3  ACCIPITUR- 

GENERALITER  injuria  di-  Injuria  in  a  general  sense  de- 
citur  omne,  quod  non  jure  fit ;  nottfs every  unjust  act ;  but,  whea 
speci.iUter,  alias  co  ilumelia,  qnse  specially  used,  it  is  the  sanrie  with 
i  contemnendo  dicta  est,  quam  coiitu7neUa,  derived  from  con- 
Graeci  v^qiv  appellant ;  alias  cul-  temnOym  Greek  v^tJtg:  sometimes 
pa,  qUam  Graefi  udixt.ua  dicutit,  it  sit/uifies  a  f.iull,  called  by  ihe 
sicut  in  leure  Ai|uiliafl;iinriiiui  in-  Greeks  u^ixut,u  in  wliicli  accepta- 
jurisi  d^itu  II  accipitiir;  .ili.is  int-  tion  it  is  used  Hi  the  law  Aquiliaj 
qiiitas  et  iiijiistiiiii,  quiiii  G.asci  when  dan  aire  injuriously  0(ra- 
mofiiav  Mat  aiixiuv  vocaiit  I  cuiii  bioiied,  is  spokeii  qf:  at  other 
enim  praeior  vel  judex  non  jure  times  it  si^jnifies  iniquity  or  in- 
contra  quem  pronunciat,  injuri-  justice,  which  the  Greeks  call 
am  accepisse  dicitur.  avofiiav  and  aSixiav  .*  therefore,  when 

the  praetor  or  judge  decides  un- 
justly against  any  person,  such 
person  is  said  to  be  injured. 

QUIBUS  MODIS  INJURIA  FIT. 

i  I.  Injuria  autera  committitur,  §  1.  An  injury  may  be  done 

non  solium  cum  quis  pugno  pul-  not  only  by  beating  and  wound- 

satus,  aut    fustibus    csdsus,    vel  ing,  but  also  by  slanderous  ian* 

etiam  verberatus  erit ;    sed  et  si  guage,  by  seizing  the  goods  of  a 

cui    convitium    factum    fuerit ;  man,  as  if  he  were  a  debtor,  when 

siv^  cujus  bona,  quasi  debitoris,  the  person,  who  seized  ihem,  well 

qui   nihil  det)€rct,  possessa  fue-  knew,  that  nothing  was  due  to 

rint  ab  eo,  qui  intelliijebat,  nihil  him;    by  writing  a  defamatory 

eum  sibi  debere ;    vel  si  quis  ad  libel,  poem,  or  history  ;    or  by 

infamiam  alicujus   libellum  ant  malicioilsly  causing  another  so 

carmen  (aut  historiam)  scripserit,  to  do ;  also  by  continually  solicit- 

composuerit,  ediderit,  dolove  ma-  ing  the  chastity  oi'  a  boy,  girl,  or 

lo  feceril,  quo  quid  eorum  fieret ;  woman  of  reputation  ;  and  by  va- 

sivh  quis   matrem  familias,  aut  rious  other  means,  too  numecous 

pretextatum  prsetextatamve,  ad-  to  be  specified, 
sectatus  fuerit :    siv^  cujus  pudi- 
citia  attentata  esse  dicetur:    et 
deniqae,  aliis  plurimis  modis  ad- 
mitii  injuriam,  maiiifestum  est. 

it 
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QUI  ET  PER  QUOS  INJURIA M  PATIUNTUR.     DE  PARENTE  ET 
LlfiERIS,  VIRO  ET  UXORE,  SOCERO  ET  NURU. 

i  II.  Patirur  aiitem  quis  inju-        §  2.  It  is  understood  that  a  man 

riam  non  solium  per  seraetipsum,    may  receive  an  injury,  not  only 

sed  etiam  per   liberos  suos,  quos    in  his  own  person,  but  in  that  of 

in  potesiate  habei ;    item  per  ux-    children   under  his  power,  and 

orem  suam;  id  enini  magis  prae-    also  in   the  person  of  his  wile; 

valuit.     ftaqne,  si  filisB  alicujns,    and   therefore,   if  an   injury   be 

qua)  Titio   nupta  est,   injunam    done  to  ^'eiu^'^  daughter  umrried 

feceris,  non  solum  fihae  nomine    to    Tititis^  an    action   may    be 

tecum  injuriarum  agi  potest,  sed    brought  not  only  in  the  name  of 

etiam   patris    quoque   et    mariti    the  daujehter,  but  in  the  name  of 

nomine.     Contra  aiitem,  si    viro    her  father  or  her  husband  ;    but, 

injuria  facta  sit,  uxor  injnriarnrn    if  the  husband  receive  an  injury, 

a^ere  non  potest :    defeudi  enim    the  wife  is  not  allowed  to  insti- 

uxores  k  viris,  non  viros  ab  wyLO-    tute  a  suit  in  his  defence  ;    for  it 

ribus,  lequum  est.     Sed  et  socer    is  a  maxim,  that   wives  maybe 

nurus  nomine,  cujus  vir  in  ejus    defended  by  their  husbands,  but 

potestate  est,  injuriarum    agere    not    husbands    by   their  wives. 

potest.  And  a  father-in-law  mdy  bring 

an  action  for  damages  in  the 
name  of  his  son's  wife,  if  her  hus- 
band be  under  the  power  of  his 
father. 


DE  SERVO. 

J  III.  Servis  autem  ipsis  qui-  §  3.  An  injury  is  never  consid- 

dem  nulla  injuria  fieri  intelli^i-  ered   as    done  to  a    slave,  but 

tur,  sed  domino  per  eos  fieri  vide-  through  him  to  the  master ;   not 

tur :    non  tamen   iisdem  modis,  however  in  the  same  manner  as 

quibus  etiam  per  liberos  et  uxo-  throutfh  a  wife  or  child  ;  as  whea 

res;    sed  ita,  cum  quid  atrocius  some  atrocious  injury  is  done  to 

commissum  fuerit,  et  quod  apert^  the  slave,  manifestly  in  despite  of 

ad  contumeliam  domini  respicit ;  the  master ;  as  if  any  one  should 

veluti   si   quis  alienum  servum  cruelly  beat  the  slave  of  another; 

atrociter  verberaverit ;  et  in  hunc  in  which  case  an  action   would 

casum  actio   proponitur.     At,  si  lie;    but,  if  a  man  should   only     • 

quis  servo  convitium  fecerit,  vel  give  ill   language   to  a  slave,  or 

pugno  eum  percusserit,  nulla  in  strike  him  with  his  fist,  the  mas- 

eum  actio  domino  competit.  ter  is  entitled  to  no  action  against 

him. 
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DE  SERVO  COMMUNL 

§.iy.  Si  commnni  servo  inju-  i  4.  If  an   injury  be  done  to 

ria   facta  sit,  aeqiuim  est.    non  the  common  slave  of  many  mns- 

pro  ea  parte,  qua  doniinus  qnis-  ters,  it  is  to  be  estimated,  not  ac- 

que  est,  aestimationem  injnrise  fie-  cording  to  their  respective  rights 

ri,  sed  ex  dominorum   person^,  in  tfie  slave,  but  according  to  the 

quia  ipsis  fit  injuria.  quality  of  each  master ;  for  the 

injury  is  done  to  them. 


DE  SERVO  FRUCTUARIO. 

5  T.  Quod  si  ususfructus  in  }  5.  If  Titius  has  the  usufruct 
servo  Titii  est,  proprietas  Maevii,  of  a  slave,  and  McBvius  the 
magis  Mffivio  injuria  fieri  intelii-  property,  then  any  injury  done 
gitur.  to  the  slave,  is  understood  to  be 

done  to  McBvius. 


DE  EO,  QUI  BONA  FIDE  SERVIT. 

§  VI.  Sed,  si  libero  homini,  qui  §  6.  But,  if  an  injury  be  done 

tibi  bona  fide  servit,  injuria  facta  to  a  free  person  in  the  service  of 

sit,  nulla  tibi  actio  dabirurf  sed  another,  the  servant  must  hring 

suo  nomine  isexpiriri  poterit,  ni-  suit  in  his  own  name,  unless  the 

si  in  contumeliam  tuam  pulsnlus  person  who  heat  him,  did  it  prin- 

sit ;  tunc  enim  compe'it   et   tibi  cipally  for  the  sake  of  affronting 

injuririrnrn  actio.       Idem     erub  his  master;    in    which   case   the 

est  et  in  servo  alieno  bona  fide  ti-  master  may  also  bring  an  action 

bi  serviente ;  ut  toioies  adniiita-  o(  injury.     And  so  if  your  ser- 

tur  injnriiirum  ado,  quoiies  in  vant  be  the  slave  ol  another ;  for 

tuam  contumeliam  injuria  ei  fac-  as  often  as  he  receives  an  injury, 

taest.  which    was  intended   to    insult 

you,  you  may  bring  an  action  of 

injury. 


PCENA  INJURIARUM  EX  L.  XIL  TABB.    ET  EX  JURE  PRiETORIO. 

i  VII.  Poena  autem  injuria-  §7.  The  punishment  of  an  in- 
rum  propter  merabrum  quidera  jury,  by  the  12  taMes,  was  a  re- 
ruptum  lalio  erat ;  propter  os  ve-  turn  of  the  like  injury,  if  a  limb 
t6  fractum  n«i  iimjiriae  jxEuge  was  broken  ;  but,  if  a  blow  only 
erant  constitutae,  quiisi  in  magriA  was  ffiven,  or  a  singrle  bone  bro- 
▼eterum  piiupertate.  Sed  postea  ken,  then  the  punishment  was 
praBtor^s  permittebiini  ipsis,  qui  pecuniary,  the  ancients  living  in 
injuri\m  passi  sunt,  earn  sestima-  great  poverty.  The  praetors  af- 
re  ;  ut  judex  vel  tanti  reum  con-  terwards  permitted  the  parlies  in- 
demnet,  quanti  injuriam  passus  jured  to  fix  their  damages  at  a 
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8e»timaverit,  vel  xninoris,  proiit  ei 
visiim'fnerit.  S^d  pcetin  qiiidcm 
injuries,  qum  ox  lejfH  xii  lahnla- 
ruui  iiitrodiicla  est,  in  drsutiivdi- 
nein  ahiit :  qnani  autcm  prsto* 
res  introduxeruntf  (qiiffi  etiam  ho- 
noraria appellatnr,)iti  jndiciis  fre- 
quentatiir.  Nam,  secundum  gra- 
dum  dignitatis  vitseqne.  honesta- 
tern,  crescitaut  minuitnr  aestimn- 
tio  injurias  :  qui  gradns  condem- 
nationis  et  in  set  vili  person^  non 
imnierito  servatnr,  nt  aliud  in 
servo  actore,  aliud  in  mi dii  ac- 
tus homine,  aliud  in  vitissimo 
vel  compedito,  jus  ssiimationis 
constituatur. 


certain  sum,  which  might  serve 
as  a  ffuide  to  the  judije,  but  not 
pit^rjnde  him  h'om  Us-eninof  the 
estiujate  at  his  diM-ntion  The 
species  of  pecuniary  punishment, 
which  WHS  introduced  by  the  law 
of  the  12  tables,  fell  gradually  in- 
to disuse,  and  that  only  which 
the  praetors  introduced,  termed 
honorary,  is  now  resoited  to  :  for 
the  estimate  of  an  injury  is  in- 
creased or  di  mi  lushed  according 
to  the  degree  and  quality  of  the 
pt-rson  injured  ;  a  g:radalion  not 
improperly  observed  even  as  to 
slaves  ;  so  that  one  estiiiiale  moy 
be  adopted  in  the  case  of  a  stew- 
ard or  agent  to  his  master,  and  a 
lower  one  in  the  case  of  an  infe- 
rior slave. 


DE  LEGE  CORNELIA. 


§  VIIT.  Sed  et  lex  Cornelia 
de  injnriis  loquiuir,  et  injtiria- 
rum  actionem  intrnduxit  c\uss 
competit  ob  earn  rem,  quod  se 
plllsalumquis,  verheralumve,  vel 
domuin  suam  vi  intrnjiuiu  e^^sc, 
dicat.  DouHun  aiitem  aecipi- 
nuis  t\vh  m  propria  (loii:o  qnis 
hibitet,siv^  in  coijciucia,  sive  gra- 
tis, sivfe  ho^pitio  receptus  sit. 


§  8.  The  law  Cornelia  speaks, 
also  of  injuries,  and  hath  intro- 
durf^d  an  action,  which  lies, 
when  a  man  alUd^es,  that  he 
hath  hepu  stinck  or  b^ate  .,  or 
that  another  hath  »*nr«Ted  fnrci- 
[)l\  into  his  h(Ul^e  ;  and  uhether 
Ih'  owns,  or  hirt*s,  (»r  borrows,  or 
livts  \\\  It  as  a  gut  St,  it  is  regard- 
ed as  iiis  iiouse. 


DE  iESTIMATIONE  ATROClS  LVJURLE. 


§  IX.  Atrox  injuria  cBStimalur 
vel  ex  facto,  veluti  si  quis  ah  al- 
io vulneratus  sit,  vel  fustibus 
essus;  vel  ex  loco,  veluti  si  cul 
in  theatro,  vel  in  foro,  vel  in  con- 
spectu  prffitoris,  injuria  facta  sit; 
vel  ex  persona,  veluli  si  mairis- 
traius  injuriaui  passus  fnerit,  vel 
si  senatori  ab  humili  person^  in- 
juria facta  sit,  ant  partMUi  patron- 
ove  fiat  k    liberie    vel    libetis. 


§  9.  An  injury  is  esteemed 
atrocious,  ftom  the  nature  of  the 
fact,  as  when  a  man  is  wounded 
by  another,  or  beaten  with  a  club 
— from  the  place,  as  when  an  in- 
jury is  done  in  a  public  theatre, 
in  an  open  ujarket,  or  in  the  pres- 
ence of  the  |)raBtor — and  some- 
times from  the  rank  of  the  f)er- 
son,  as  when  a  magistrate,  or  a  sen- 
ator receives  au  injury  fru^i  one  of 
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Aiiter  enim  senatoris  et  parentis 
patroniqiie,  aiiter  extranei  et  hu- 
mills  persoiiflB,  injuria  aaestinm- 
ttir.  Norinnqnani  et  locus  vul- 
neris  atrocem  injuriam  facit,  ve- 
luti  si  in  oculo  quis  percussus 
fiierit.  Parviautem  lefert,  utrurn 
pairi-familias,  an  filiofamilias, 
talis  injuria  facta  sit :  namet  hsc 
atrox  injuria  eestiniabitur. 


mean  condition,  a  parent  from 
his  child,  or  a  patron  from  his 
freed  nam  ;  (or  these  cases  de- 
mand a  heavier  punishment,  than 
where  an  injury  is  done  to  a 
stranger,  or  a  pc^rson  of  low  de- 
gree. Also  the  part  injured,  may 
constitute  an  injury  atrocious;  as 
if  a  man  should  be  wounded  in 
his  eye ;  hut  it  is  of  litile  conse- 
quence whether  such  an  injury 
be  done  to  the  father  of  a  family, 
or  to  the  son  of  a  family ;  for 
such  an  injury  will  be  consider- 
ed as  atrocious. 


DE  JUDICIO  CIVIU  ET  CRIMINALL 

t  X.  In  summft  sciendum  est,  §10.  In  fine,  it  must  be  ob- 

de  omni  injuria  eum,  qui  pussus  served  concerning  every  injury, 

est,  posse  vel  criminaliter  agere,  that  the  party   injured  nmy  sue 

velciviliier:  et,  si  quidem  civili-  either  criminally  or  civilly.     If 

ter  agatbr,  sestimatione  factft,  se-  civilly,  the  damoge  must  be  esti- 

cundikm  quod  dictum  est,  pcena  mated,   and  the  penalty  awarded 

reo  imponitur  ;    sin  autem  crim-  as  we  have  hefore  noticed  :    hut, 

inaliter,  officio  judicis  extraordi-  if  he  sne  criminally,  it  is  the  duty 

naria  poBuareo  irrogaiur.      H(^c  ol  the  judj/e  to  inflict  tm  extraor- 

▼idelicfet  ohservando,  qumi  Zenn-  dinnry  punishments  upon  the  of- 

niana  constitutio   iutrddnxu,   ut  fipndcr ;    ohserving  the  constitu- 

viri   illnstres,  quique  sujier  ens  tinn  oi  Zetio,  which  permits  t'/-' 

sunt^  erper  proem atorrs  possint  Ivstrious  |  ersons.  and  those  who 

actionem  injuriarum  crimuialiter  enjoy  a  superior   title,  either  to 

▼el  persecjui  vel  suspicere,  secun-  pursue  or  defend  criminally  any 

dDm  ejus  tenorem.  qui  ex  ipsa  action  of  injury   by  their  proc* 

mauifestius  apparet.  tors  ;   but  the  tenor  of  this  law 

will  more  fully  appear  by  a  per- 
usal of  the  ordinance  itself. 


QUI  TENENTUR  INJURIARUM. 

\  Xl.  Non  soliim  autem  is  in-  §  11.  An  action  of  injury  lies 

jnriarum  tenetur,  qui  fipcii  injnri-  not  only  against  him,  who  hath 

am,  id  est,  qui  percussit ;  verum  done    an    injury,    by  givmg  a 

ille  qnoque  tenetnr,  qui  dolo  fe-  blow,  ^c.  but  also  against   him, 

cit   injuriam,  vel  qui  procuravit^  who  by  craft,  or  by  persuasion 

ttt  cui  mala  pugtio  percuteretur.  hath  caused  the  injury  to  be  done. 
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QUOMODO  TOLLITUR  HJEC  ACTIO. 


§  XII.  Hsec  actio  dissimnlntio- 
ne  aboietiir ;  et  ideb,  si  qiiis  Inju- 
riatn  dereliq  lerir,  hoc  est,  stcitiin 
passiis  ad  an i mum  siuim  non  re- 
vocHverit,  posteaex  pcEiiitenti^  re- 
missam  injuriam  non  poterit  re- 
colere. 


§  12.  All  rieht  to  an  action  of 
injury  may  be  lost  by  suppres- 
sion ;  therefore,  if  a  man  takes  no 
notice  of  an  injury  at  the  time^ 
when  he  recieves  it,  he  cannot 
afterwards  repent  of  his  forbear- 
ance and  bring  suit. 


TITULUS  QUINTUS. 

DE  OBLIGATIONIBUS,  QU^  dUASI  EX  DELICTO  NAS- 

CUNTER. 

D.  xlvii.  T.  5.     C.  ix.  T.  3. 


SI  JUDEX  LITEM  SUAM  FECERIT. 


SI  judex  litem  siiam  f«'c»vit, 
non  propria,  ex  mah^li  io  obhVa- 
tus  videtur  :  s^d  qnia  neqne  ex 
raiilefi-'io,  neqne  ex  contrnctn  ob- 
litratus  est,  et  iiiiqne  peccasseali- 
qiiid  iritelli^itur,  hc^t  per  impru- 
d-fUiam,  ideb  videtnr  quasi  ex 
maleficio  teneri  ;  et,  in  quantum 
de  e^  re  aequum  rehj/ioni  judi- 
cantis  videbuur,  psenam  sustui- 
ebit. 


If  a  judge  make  a  suit  his  owd 
by  griving;  an  unjust  determina* 
tion,  an  action  of  mal-feasance 
will  not  properly  lie  against  him; 
but,  granting  he  is  not  subject  to 
an  action  of  mal-feasance,  or  of 
contract,  yet,  as  he  hath  certainly- 
committed  a  fault,  although  not 
by  design,  but  through  impru- 
den<  e  and  want  of  skill,  he  ma7 
be  sued  by  an  action  of  quasi-- 
mal  feasance  ;  and  must  suffer 
such  penalty,  as  seems  equitable  to 
the  conscience  of  a  superior  judge. 


DE  DEJECTIS  VEL  EFFUSIS,  ET  POSITIS  AUT  SUSPENSIS. 


§  1.  Item  is,  cujus  ex  coenacu- 
lo,  vel  proprio  ipsms,  vel  coiiduc- 
to,  \^il  in  quo  gratis  habitat,  dc- 
jectum  effusumve  aliquid  est,  ita 
ut  alicui  noceret,  quasi  ex  male- 


§  1.  The  occupier  of  a  cham- 
ber, from  whence  any  thing  hath 
been  thrown  or  spilt,  whereby 
damage  is  done,  is  liable  to  an 
action     of    gua^t-mal-feasance } 
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ficio  oblisratus  intelligitur.  Ide6  and  it  is  not  material  whether  the 
autem  non  propria  ex  maleficio  chamber  be  his  property  ;  wheth- 
oblivatiis  intelligitur,  quia  pie-  er  he  rents  it;  or  inhabits  it  ^ra- 
riUmque  obalterios  cnlpam  tene-  tis:  and  the  reason,  why  such 
liir,  aut  servi  ant  liberi.  Cui  occupier  is  not  suable  for  a  direct 
si  mi  hs  est' is,  qui  eft  parte,  quk  mal-feasance,  is,  hecjuise  he  is 
vnl*/o  iter  fieri  solet,  id  positum  generally  sue^d  for  the  fault  of  an- 
aui  siispensum  habet,  quod  po-  other.  Any  man  is  also  subject 
test,  si  ceciderit,  alicui  nocere ;  to  the  same  action,  who  hath 
quo  casu  poena  decern  an reorum  hungfor  placed  any  thing  in  a 
constituta  est.  De  eo  verb,  quod  public  road,  so  as  la  endanger 
dejectum  effusuinve  est,  dupli,  passengers  by  the  fall  of  it ;  in 
quantum  damni  datum  sit,  con-  which  case,  a  penally  of  ten  aw- 
stituta  est  actio.  Ob  hominem  rei  is  appointed  :  but,  when  any 
verb  liberum  occisum,  quinqua-  tiling  hath  been  tfirown  or  spilt, 
giniaaureorumpoauaconstituitur.  the  action  is  always  for  double 
Si  verd  vivat,  nocitumque  ei  es-  the  actual  damage.  If  a  free- 
se  dicatur,  quantum  ob  earn  rern  man  be  killed  by  accident,  the 
aequum  judici  videtur,  actio  da-  penalty  is  fifty  anrei ;  \>u\,  if  he 
tur.  Judex  enim  computare  de-  only  receive  some  hurt,  the 
bet  mercedes  medicis  praestitas,  quantum  of  the  dama^je  is  at  the 
c»teraque  impendia,  qu»  in  cu-  discretion  of  the  jud<;e,  who 
ratione  facta  sunt ;  prseterea  op-  ought  to  take  into  account  the 
eras,  quibus  caruit  aut  cariturus  fees  of  the  physician  and  all  oth- 
est,  ob  id,  quod  iuutilis  est  factus.    er  expenses  attendant  upon  the 

cure,  over  and  above  the  time, 
which  the  patient  hath  lost  in 
his  illness,  or  may  lose  by  being 
unable  to  pursue  his  busmess. 


DE  FIUO-FAMILIAS,  SEORSUM  HABITANTE  A  PATRE. 

}  II.  Si  filius-familias  seorsum  §  2.  If  the  son  of  a  family  live 

k  patre  habitaverit,  et  quid  ex  separate  from  his  father,  and  any 

coBuaculo    ejus    dejectum    eifu-  thing  is  either  thrown,  or  spilt, 

suiuve  fuerit,  sivg  quid  positum  from  his  apartment,  or  so  hung, 

suspensumve      habuerit,     cujus  or  placed,  that  the  fall  of  it  may 

casus    periculosus    est,    Juliano  be  dangerous,  it  is  the  opinion  of 

placiiit,  in  patrem   nullam  esse  Julian^  that  no  action  will  lie 

actionem,    sed  cum    ipso    filio  against  the  father,  and  that  the 

agendum.     Quod  et  in  filio-fa-  sou  only  can   be    sued.     The 

luilias   judice  observandum  est,  same  rule  of  law  is  also  to  be  ob- 

qul  litem  suam  fecerit  served,  in  regard  to  the  son  of  a 

family  who  hath  given  as  a  judge, 
an  unjust  decision. 
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DE  DAMNO  AUT  FURTO,  QUOD  IN  NAVI,  AUT  CAUPONA,  ADT 

STABULU,  FACTUM  EST. 

§  111.  Item  exercitor  navis,  aiit  §  3.  Tlie  master  of  a  ship,  tav- 

caupoiite,   aut  stabuli,  de  dumno  ern,  or  inn,  is  liable  to  be  sued 

aut  furto,  quod  in  iiavi,  aiU  can-  for  a  ^i/ast-mal-feasance,  on  ac- 

poiia,   aut  stabulo,    lactura  erit,  count  of  every  damage,  or  theft, 

quasi  ex  maleficio  teneri  videtur ;  done    or  committed    in   any   of 

si  modo  ipsius  nullum  est  male-  these   places,  by  himself  or   his 

ficium,  sed  alicujns  eorum,  quo-  servants:  for  although  no  action,, 

rum  opera  navem,  aut  caui)onam,  either  of  direct  mal-feasance,  or 

aut  stabulum,  exercet.     Cum  en-  of   contract,    can     be    brought 

im  neque  ex  maleficio,  neque  ex  against  the  master,  yet,  as  he  has, 

contractu,  sit  udversus  eum  con-  in  some  measure,  been  guilty  of 

sticuta  hie  actio,  et  aliquatenus  a  fault  in   employing  dishonest 

culpaB  reus  est,  quod  opera  malo-  persons  as    his  servants,  he  is 

rum     houiinum    uteretur,     ide6  therefore  subject  to  a  suit  for  a 

qu  'Si  ex  maleficio  teneri  videiur.  ^wa^i- mal-feasance.     But,  in  all 

In    his  autem  casihus  in    factum  these  cases,  the  action  given  is  an 

actio  competit ;  qus  haeredi  qui-  action  upon  the  fact,  which  may 

detu  datpr,  ad  versus  hsredemau-  be  brought  in  favor  of  an  beir» 

tern  non  competit.  but  not  against  him. 


TITULUS  SEXTUS. 

DE  ACTIONIBUS. 
D.  xliv.  T.  7.    C.  iv.  T.  10. 

CONTINUATIO,  ET  DEFJNITIO. 

SUPEREST,  ut  de  action ibus  It  now  remains,  that  we  treat 
loquamur.  Actio  nihil  aliud  est,  of  actions.  An  action  is  nothings 
quamjus  persequendi  in  judicio,  more  than  the  right  of  suing  in 
quod  sibi  debetur.  a  court  of  law  for  our  just  de* 

mands. 

DIVISIO  PRIMA. 

§  I.  Omnium  autem  actionum,  §  1.  All  actions,  whatever  be 
quibus  inter  aliquos  apud  judices  the  subjectmatter  of  them,  wheth- 
arbitroBve  de  quftcunque  re  qua-   er  determinable  before  judges  or 
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Tittlr,  summa  divisio  in  duo  gen- 
cre  dediicitur :  aut  enitn  in  rem 
sunr,  aut  in  personam :  namqiie 
agit  niiusqnisqiie  aut  cum  eo,  qui 
ei  obligatus  est,  vel  ex  contractu, 
vel  ex  maleficio  ;  quo  casu  prod- 
its  sunt  actiones  in  personam, 
per  quas  intendit,  adversarium  ei 
dare  aut  facere  oportere,  et  aliis 
quibusdam  modis :  aut  cum  eo 
agit,  qui  nullo  jure  ei  ohli^atus 
est,  movet  tamen  alicui  de  aliqii^ 
re  coniroversiam  ;  quo  casu  pro- 
ditae  actiones  in  rem  sunt :  veluti 
si  rem  corporalem  possideat  quis, 
quam  Titius  suam  esse  affirmet) 
possessor  autem,  dominum  ejus 
86  esse,  dicat ;  nam,  si  Titius  su- 
am esse  intendet,  in  rem  actio  est. 


referees  may  be  divided  into  real 
and  personal ;  for  the  plaintiff 
must  sue  the  defendant,  either 
because  the  defendant  is  obliged 
to  him  by  contract,  or  hath  been 
guilty  of  some  mal-feasance  ;  and, 
in  this  case,  the  action  must  be 
personal,  in  which  the  plaintiff 
alledges,  that  his  adversary  is 
hound  to  give,  or  to  do  something 
for  his  benefit;  or  some  other 
matter,  as  the"  occasion  requires : 
or  otherwise,  the  plaintiff  must 
sue  the  defendant^  on  account  of 
some  corporeal  thing,  when  there 
is  no  obligation  ;  in  which  case 
the  action  must  be  real ;  as  for 
example,  if  a  man  possess  land, 
which  Titius  affirms  to  be  his 
property,  the  other  denying  it, 
THtius  must  bring  a  real  action 
for  the  recovery. 


DE  ACnONE  CONFESSOIUA,  ET  NEGATORIA. 

i  11.  Mqnh^  si  agat  quis,  jus  §  2.  Also,  if  a  man  sue,  alledg- 
eibi  esse  fundo  fort^,  vel  aedibus  ing,  that  he  has  a  right  to  the 
utendi  fruendi,  vel  per  fundum  usufruct  of  a  field,  or  house,  or  a 
vicini  eundi  agendi,  vel  ex  fundo  risfht  of  driving  his  cattle,  or  of 
▼icini  aquam  ducendi,  in  rem  ac-  drawing  water  in  the  land  of  his 
tio  est.  Ejusdem  giueris  est  ac-  neighbor^  this  is  a  real  action, 
tio  de  jure  prsediorum  urbano-  And  an  action  relating  to  the 
rum;  veluti,  si  quis  agat,  jus  si-  rights  of  flouses  or  city  estates, 
bi  esse  altius  asdes  suas  tollendi,  which  rights  are  called  services, 
prospiciendJve,  vel  projiciendi  aU  is  also  of  the  same  kind  ;  as  when 
quid,  vel  immittendi  tignum  in  a  man  commences  a  suit,  and  ttU 
vicini  sdes.  Contra  quoque  de  ledges  that  he  has  a  right  of  pros* 
usufructu,  et  de  servitutibus  prse-  pect,  a  right  to  raise  his  house,  a 
diorum  rusticorum,  item  praodio-  right  of  making  a  part  of  it  pro- 
rum  urbanorum,  in  vicem  quoque  jjct,  or  of  laying  the  beams  of  his 
prodite  sunt  actiones ;  ut  si  quis  building  upon  his  neighbor's 
intandat,  jus  non  esse  adversario  walls.  There  are  also  actions 
utendi  fruendi,  eundi  agendi,  different  from  these,  which  relate 
aquamve  ducendi;  item  altius  tol-  to  usufructs,  and  the  rights  of 
lendi,  prospiciendi  ve,  vel  projici*  country  and  city  estates ;  as  when 
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etidi,  imipittendive :  istas  qiioqne  the  complainant  alledpfes,  that  his 
actiones  in  rem  sunt,  sed  necrati-  adversary  is  not  intitled  to  the 
▼8B  ;  quod  genus  actionis  in  con-  usufsuct  of  a  particular  ground, 
troversiis  rerum  corporalium  pro-  or  to  the  right  of  passage,  ^c, 
ditiiui  non  est ;  nam  in  his  is  agit,  4*^.  These  actions  are  also  real, 
qui  non  possidet ;  ei  verd,  qui,  but  are  negrativ^e  in  their  nature, 
possidet,  non  est  actio  prodita  and  cannot  therefore  be  used  m 
per  qiiam  neget  rem  actoris  esse,  controversies  respecting  things 
San^  non  uno  casu,  qui  possidet,  corporeal,  where  the  ngent,  or 
nihilominus  is  actoris  partes  ob-  plainiiff,  is  the  person  oui  of  pos- 
tinet;  sicut  in  latioribus  digesto-  session  :  tor  a  possesor  can  bring 
rum  libris  opportunius  apparebit.    no  action:   there  are  however, 

many  cases,  in  which  a  possessor 
may  be  obli^^ed  to  act  the  part  of 
a  plaintiff;  but  we  refer  the  read- 
er to  the  books  of  the  digests. 


DE  ACnONIBUS  PRiGTORIIS  REALIBUS. 

{  III.  Sed  istSB  quidem  actio-       §3.  The  actions  just  mentioned 
nes,  quarum  mentionem  habui-   and  those  of  a  similar  nature,  are 
mus,  et  si  quae  sunt  similes,  ex    derived  from  the  civil  law ;  but 
legit i mis  et  civilibus  causis  des-    the  prsstor,  by  virtue  of  his  juris- 
ceiidunt.    Alis  autemsunt,quas   diction,  hath    introduced    other 
prflBtor  ex  sua  jurisdictione  com-    actions,  both  real  and  personal,  of 
paratas  habet,  tam  in  rem,  quam    which  it  will  be  necessary  to  give 
in  personam  ;  quas  et  ipsas  ne-   some  examples  :  for  he  often  per- 
cessariumestexemplisosCendere :    mits  a  real  action  to  be  brought, 
ut  ecce,  pleriimque  ita  permittit    either  by  allowing  the  demand- 
praetor  in  rem  agere,  ut  vel  actor    ant  to  alledge.  that  he  hath  ac« 
dicat,  se  quasi  usucepisse,  quod    quired  by  prescription,  what  he 
non  usuceperit,  vel  ex  diverso    hath  not  so  acquired  ;  or,  on  the 
possessor  dicat,  adversarium  su-    contrary,  by  permitting  a  former 
um  non  usucepisse,  quod  usuce-    possessor  to  alledge,  that  his  ad* 
perit.  versary  hath  not  acquired  by  pre- 

scription, what,  in  reality,  he  hath 
so  acquirecl. 


DE  PUBUCIANA. 

i  IT.  Namque,  si  cui  ex  justs  {  4.  If  any  thing  should  be  de- 

caus&  res  aliqua  tradita   fuerit,  livered  to  or  deposited  with  a  man 

(veluti  ex  causft  emptionis,  aut  in  trust  upon  some  just  account, 

donationis,  aut  dotis,  aut  legato-  as  by  reason  of  a  purchase,  a 

rum,)  et  necdum  ejus  rei  domi-  gift,  a  marriage,  or  a  bequest,  and 

nus  effectus  est,  si  is  ejus  rei  pos-  the  trustee  should  lose  the  po8W»- 
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sessionem  casu  amiserit,  nullam  sion,  before  he  hath  gained  a 
habet  in  rem  directam  actionem  property  in  the  thin^:  possessed, 
ad  earn  perseqiiendam :  quippe  he  could  have  no  direct  action 
ita  proditsB  sunt  jure  civiii  actio-  for  the  recovery  of  it ;  inasmuch 
nes,  ut  quis  dominium  suum  vin-  as  real  actions  are  given  by  law 
dicet.  Sed,  ouia  san^  durum  for  the  re-vindication  of  those 
erat,  eo  casu  aeficere  actionem,  things  only,  in  which  a  man  hath 
inventa  est  k  prsBtore  actio,  in  a  vested  property  or  dominion. 
qu&  dicit  is,  qui  possessionem  But,  it  being  hard,  that  an  action 
amisit,  eam  rem  se  usucepisse,  should  be  wanting  in  such  a  case, 
quam  usu  non  cepit,  et  ita  vindi-  the  praetor  hath  supplied  one,  in 
cat  suam  esse  :  quad  actio  Pubti-  which  the  person,  who  hath  lost 
ciana  appellatur,  quouiam  pri-  his  possession,  is  allowed  to  pre* 
mum  k  Publicio  praetore  in  edicto  scribe  to  the  thing  in  question, 
proposita  est.  although  he  did  not  obtain  it  by 

prescription,  and  he  may  thus 
recover.  This  action  is  called 
actio  Puhliciana^  because  it  was 
first  instituted  by  the  edict  of 
Publicius  the  prstor. 


DE  RESCISSORIA. 

§  V.  Rursus  ex  diverso,  si  quis,  §  5.  On  the  contrary,  if  any 
cum  reipublics  caus^  abesset,  vel  man,  while  abroad  in  the  service 
in  hostium  potestate  esset,  rem  of  his  country,  or  a  prisoner  in 
ejus,  qui  in  civitate  esset,  usuce-  the  hands  of  the  enemy,  should 
perit,  permittitur  domino,  si  pos-  gain  a  prescriptive  title  to  a  thing, 
sessor  reipublica)  caus&  abesse  which  belongs  to  another  person 
desierit,  tunc  intra  annum  rescis-  resident  at  home,  then  the  former 
s4  usucapione  eam  rem  petere,  id  proprietor  is  permitted  within  a 
est,  ita  petere,  ut  dicat,  possesso-  year  after  the  return  of  the  pos- 
rum  usu  non  cepisse,  et  ob  id  sessor  from  public  service,  to  bring 
suam  rem  esse.  Quod  genus  ac-  an  action  against  him,  the  pre- 
tionis  quibusdam  et  aliis  simili  scriptive  title  being  rescinded ; 
spquitate  motus  praetor  accommo-  and  may  alledge,  that  the  posses- 
dat ;  sicut  ex  latiore  di^storum  sor  hath  not  effectually  prescrib- 
seu  pandectarum  volumiue  intel-  ed,  so  that  the  thing  in  litigation 
ligere  licet.  is  his  own.    Under  the  same  mo- 

tive of  equity  the  prsstor  bath 
adapted  this  species  of  action  to 
certain  other  persons,  as  we  ma^ 
learn  more  at  large  from  the  di- 
gests. 
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DE  PAULIANA. 


)  VI.  Item,  si  quis  in  frandem 
creditorum  rem  suam  alicni  tra- 
diderit,  bonis  ejus  It  creditoribus 
posscssis  e^  sententid  praesidis, 
permittitur  ipsis  creditoribus,  re- 
8C1SS&  traditione,  earn  rem  petere ; 
id  est,  dicere  earn  rem  traditam 
non  esse,  et  ob  id  in  bonis  debito- 
ris  mansisse. 


}  6.  If  a  debtor  deliver  anjr 
thins:  to  some  person  in  order  to 
defraud  his  creditors,  they  are 
permitted,  notwithstanding  the 
delivery,  to  bring  an  action  for 
the  thmg,  if  the  f  ossession  both 
been  previously  adjudged  to  them 
by  an  order  of  court :  that  is,  they 
are  allowed  to  plead,  that  the 
thing  was  not  delivered,  and  of 
course,  that  it  continues  to  be  n 
part  of  their  debtors  goods. 


DE  SERVIANA  ET  QUASISERVIANA,  SEU  HYPOTHECARIA. 

}  VII.  Item  Serviana,  et  quasi  §  7.  Also  the  action  Sennanaf 
Serviana,  (quas  ^tiam  hypotheca-  and  the  action  quasi-Serviana^ 
ria  vocatur,)  ex  ipsius  prostoris  (which  is  also  called  hypotheca- 
jurisdictionesubstantiamcapiunt.  ry,)  take  their  rise  from  the  pr»- 
Serviana  autem  experiturquis  de  tor's  jurisdiction.  By  the  action 
rebus  coloni,  quae  pignoris  jure  Serviana,  a  suit  may  be  corn- 
pro  mercedibus  fundi  ei  tenentur.  menced  for  the  property  of  a  far* 
duasi  Serviana  autem  est,  qua  mer,  bound  for  rent.  I'hc  action 
creditores  pignora  hypothecasve  quasi- Serviana  is  that,  by  which 
persequuntur.  Inter  pignus  an-  a  a'editor  may  sue  for  a  thing 
tem  et  hypothecam,  (quantum  ad  pledged  or  hypothecated  to  him ; 
actionem  hypothecariam  attinet,)  and,  in  regard  to  this  action,  there 
nihil  interest ;  nam  de  qu^  re  is  no  difference  between  a  pledge 
inter  creditorem  et  debitorem  con-  and  an  hypotheque ;  though  in 
Tenerit,  ut  sit  pro  debito  obligata,  other  respects  they  differ ;  for,  by 
utroque  hacappellatiorjecoutine-  the  term  pledge,  is  meant  that, 
tur  ;  sed  in  aliis  differentia  est :  which  hath  actually  been  deliver- 
nam  pignoris  appeliatione  eam  ed  to  a  creditor,  especially  if  the 
propria  rem  contineri  dicimus,  thing  was  a  moveable ;  hypothe- 
quo  simul  etiam  traditur  predito-  cation  means  the  making  any 
ri,  maxima  si  mobilis  sit :  at  eam,  thing  liable  to  a  creditor  by  a 
(^U8S  sine  traditione  nudk  conven-  nude  agreement  only,  without 
tione  tenetur,  proprie  hypothec®  delivery, 
appeliatione  continBri  dicimus, 
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DE  ACTIONIBUS  PRiETORIIS  PERSONALIBUS. 

i  VIII.    In  personam  qnoqiie  §  8.  Personal  actions  have  also 

actiones  ex  su&  jurisdiciione  pro-  been  introduced  hy  the  prnetors, 

popositas  habet  prsBtor,  veluli  de  in  consf^qiience  of  their  anthori- 

peciinia   constitute;   cui   similis  ty]  as  ihoacUon  de  pecuftia con- 

videbatnr  receptiii.i.     Sedexnos-  stituta  ;  which  much  resembles 

irk  constitutione,  (cum,  et  si  quid  that  called  recejJiUia,  now  taken 

plenius  habebat,  hoc  in  actionem  away  by  our  coustiiuiion.  as  nn- 

pecunisB  constitutsB    transfusum  necessary;  and  whatever  advan- 

est,)  et  ea  quasi  supervacua  jussa  tageous  matter  it  contained,   we 

est  cum  sua  auctoritate  knostris  have  comprised  in  the  action  cte 

Ieu[ibus,   recedere.     Item  praetor  pecunia  constitnta.     The   praj- 

proposuit   actionem   de    pecuho  tors  have  likewise  introduced  the 

servornm,   filiorumque  familiar-  action  concerning  the  pecuUum 

um;  et  earn,  exqu^quasritur,  an  of  slaves,  and  the  sons  of  fami- 

actor  juraverit ;  et  alias  complu-  lies  ;  and  also  the  action  wherein 

T^*  the  question  is,  whether  the  plain- 
tiff hath  made  oath  of  his  debt ; 
and  many  others. 


DE  CONSTTTUTA  PECUNIA. 


}  IX.  De  constitute  autem  pe- 
eunil  cum  omnibus  agitur,  qui- 
cunque  vel  pro  se,  vel  pro  alio, 
soluturos  se  constituerint,  nulla 
scilicet  stipulatione  interposita : 
nam  alioqui,  si  stipulanti  promise- 
rint,  jure  civili  tenentur. 


m 

§  9.  A  suit  may  be  brought  de 
pecunia  constituia,  against  any 
person  who  hath  engaged  to  pay 
money,  either  for  himself  or  an- 
other, without  stipulation;  but, 
when  there  is  a  stipulation,  the 
promise  may  be  enforced  by  the 
civil  law. 


DE  PECUUO. 


}  X.  Actiones  autem  de  pecu- 
lio  ideb  ad  versus  patrem  domin- 
nmve  comparavil  praetor,  quia  li- 
cet ex  contractu  filiorum  servo- 
Turove  ipso  jure  non  teneantur; 
cequum  tamen  est,  peculio  tenus, 
(quod  velnti  patrimonium  est  fil- 
iorum filiarumque,  item  servo- 
ram,)  eoDdemnari  eoi. 


i  10.  The  prcBtor  hath  also 
given  actions  de  peculio  against 
fathers  and  masters,  who  al- 
though they  are  not  legally 
bound  by  the  contracts  of  their 
children  and  slaves,  ought  in 
eouity  to  be  bound  to  the  extent 
Ota  peculium,  which  is,  as  it 
were,  the  patrimony,  and  separ- 
ate estate  of  a  son,  a  daughter, 
or  a  slave. 
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DE  ACTIONE  IN  FACTUM  EX  JUREJURANDO. 

}  XL  Item,  si  quis  postniante  HI.  Also  if  any  man,  called 
adversiirio  jiiraverit,  deberi  sibi  upon  by  the  adverse  party,  make 
pecuniam,  quain  peteret,  neque  oath,  that  the  debt,  which  he  sues 
€1  solvatur,  justissimfe  accommo-  for,  is  due  and  unpaid,  the  prae^ 
dat  ei  taiem  actionem,  per  quam  tor  most  justly  indulges  him  with 
non  illud  quaeritur,  anei  peounia  an  action  upon  the  fact;  in 
debeatur  sed  an  juraverit.  which    no     inquiry     is    made, 

whether  the  det)i  be    due,    but 
whether  the  oath  hath  been  take0» 


DE  ACTIONIBUS  PCENALIBUS. 

§  II.  Poenales  quoque  actiones  §  12.  The  prietors  have  also  in- 
prstor  pene  multas  ex  suk  juris-  trodnced  many  penal  actions,  by 
diciione  introduxit ;  veluti  adver-  virtue  of  their  authority.  Thus, 
sus  euni,  qui  quid  ex  albo  ejus  they  have  provided  an  action 
corrupisset;  et  in  eum,  qui  patro-  against  him,  who  hath  wilfully 
nura  vel  parentem  in  jus  vocas-  damaged  or  erased  an  edict ; 
set,  cum  id  non  impetrasset ;  against  an  emancipated  son,  or  a 
Item  ad  versus  eum,  qui  vi  exe-  freed-man,  who  hath  commenc- 
merlt  eum,  qui  in  jus  vocaretur,  ed  suit  agaiust  his  parent  or  pat- 
ciijusve  dolo  alius  exemerit;  et  ron,  without  previous  permission 
alias  innumerabiles.  from  the  proper  magistrate ;  also 

against  any  person,  who  by  force 
or  fraud  hath  hindered  another 
from  appearing  to  the  process  of 
a  court  of  justice ;  and  many 
others. 


DE  PRiEJUDlCIAUBUS  ACTIONlBUa 


{  XIII.  Praejudiciales  actiones 
in  rem  esse  videntur ;  quales 
sunt,  per  quas  quaeritur,  an  ali- 
quis  liher,  an  libertus  sit,  vel  ser- 
vus,  vel  de  partu  agnoscendo. 
Ex  quibus  fer^  una  ille  legitimam 
causam  habet,  per  quam  quaeri- 
tur, an  aliquis  liber  sit :  caeterae 
ex  ipsius  praetoris  jurisdictione 
substantiam  capiunt. 


$  13.  Prejudicial  actions  are 
also  real ;  such  are  those,  by 
which  it  is  inquired,  whether  a 
man  is  born  free,  or  made  free  ; 
whether  he  be  a  slave,  or  a  bas* 
tard.  But  of  these,  that  only 
arises  from  the  civil  law,  by 
which  it  is  inquired,  whether  a 
man  be  free  born :  the  rest  orig* 
inate  from  the  prastor's  jurisdic- 
tion. 
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AN  RES  SUA  CONDICI  POSSIT. 

i  XIY.  Sic  itaque  discretis  ac-  §  14.  Actions  beinsr  thifs  either 
tionihus,  certum  est,  non  posse  real  or  personal,  it  isF certain,  that 
actnrem  suam  rem  ita  ab  aiiquo  a  man  cannot  sue  for  his  own 
j^iere^  si  paret^eum  dare  oporle-  property  by  a  condiction,  or  a 
re:  nee  enim,  quod  actons  est,  personal  action  in  the  following^ 
id  ei  dari  oportet;  scihcet,  quia  form,  viz.  If  it  appear,  that 
dari  cuiquam  id  intelligitur,  quod  the  defendant  ovghl  to  give  it 
ita  datur,  ut  ejus  fiat:  nee  res,  me:  for  tfie  act  of  giving  implies 
qus  jam  actoris  est,  ma^ris  ejus  the  conferring  of  property,  and 
fieri  potest.  Planfe  odio  furum,  that  which  is  already  the  proper- 
quo  magis  plnribus  aclionibus  te-  ty  of  the  plaintiff,  can  not  by  be- 
neantur,  eSectum  est,  ut,  extra  ing  given  to  him,  become  more 
posnam  dupli  aut  quadrupli,  rei  his  own,  than  it  is  already.  But, 
recipiendsB  nomine,  fures  etiam  in  order  to  show  a  detestation  for 
hac  actione  teneantur,  si  appare-  thieves  and  robbers,  and  to  ac- 
at,  eos  dare  oportere:  quamvis  cumulate  the  actions  to  which 
sit  adversus  eos  etiam  hasc  in  they  are  liable,  it  hath  been  de- 
rem  actio,  per  quam,  rem  suam  termined,  that,  besides  the  double 
quis  esse  petit.  and  quadruple  penalty,  they  ma7 

be  pursued  by  a  condiction  for 
the  thing  taken,  in  the  form  be- 
fore recited,  if  it  appear,  that  they 
ought  to  give  it.  And  this,  al- 
though the  party  injured  may  al- 
so bring  a  real  action  against 
them,  by  which  he  may  demand 
the  thing  taken,  as  his  own. 


DE  NOMINIBUS  ACTIONUM. 

i  XT.   Appellamus  antem  in  §  15.  Real  actions  are  called 

rem  quidem    actionem,   vindica-  vindications;    and   personal  ac- 

tiones ;    in   personam  verb    ac-  tious,    in   which  it  is  intended, 

tiones,  quibus    dare  aut    facere  that  something  ought  to  he  done- 

oportere  intenditur,condictiones;  or  given,  are  called  condictions; 

condicere  enim  est  denuntiare,  for   condicere^   in   old  language 

prisca  lingua :    nunc  verb  abu-  was  the  same  with  denuntiare  to 

siv^  dicimus,  condictionem  ac-  denounce:  but  condiction  is  now 

tipnem  in  personam  esse,  qu&  ac-  improperly  used  for  a  personal 

tor  intendit  dari   sibi  oportere;  action,  by   which   the    plaiutiflT 

nulla  enim  hoc  tempore  eo  no-  contends,  that  something  ought 

mia«  denuntiatio  fit,  to  be  given  to  him ;  for  denun- 
ciations are  not  in  use. 
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DIVISIO  SECUNDA. 

§  XVl.  Spqnens  ilia  divisio  i  16.  Actions  are  also  farther 
est,  quod  quaedam  nctiones  rei  divided  into  (hose,  which  are  giv- 
persequendre  gratis  comparat®  en  to  recover  the  specific  thing 
sunt,  quasdnm  pcBnse  persequen-  in  dispute;  those,  which  are 
dsB,  quaBdam  mistse  sunt  given  for  the  penalty  only :  and 

mixed  actions. 


DE  ACTIONIBUS  REI  PERSECliTOIUIS. 


§  XVII.  Rei  persequendiB  call- 
s' comporatse  sunt  omnes  in 
rem  aciiones ;  earum  ver6  action- 
urn,  qnee  in  personam  sunt,  esd 
quidem,  quae  ex  contractu  nas- 
cnntur,  ferfe  omnes  rei  perscquen- 
daB  causa  comparatae  videntur; 
veluti  qnibus  mutuam  pecuniam, 
vel  in  stipulatum  deductam,  pe- 
tit actor;  item  commodati,  de- 
positi,  mandati,  pro  socio,  ex 
empto,  vendito,  locato,  conducto. 
Planfe,  si  depositi  agatur  eo  no- 
mine, qnod  tumultus,  incendii, 
ruinee,  naufragii  caus^depositum 
sit,  in  duplum  actionem  prsstor 
reddit,  si  modo  cum  ipso,  apud 
qnem  deposilum  sit,  aulcum  hae- 
rede  ejus,  de  dolo  ipsius  agitur; 
quo  casu  mista  est  actio. 


§  17.  All  real  actions  are  given 
for  the  recovery  of  the  thing  in 
litigation  ;  which  is  the  object 
also  of  almost  all  the  personal 
actions  which  arise  from  con- 
tract ;  as  the  action  for  a  mu- 
twifn,  a  commodalunij  or  on  ac- 
count of  a  stipulation,  a  deposit, 
mandate,  partnership^  buying  and 
selling,  letting  and  hiring.  But, 
when  a  suit  is  commenced  for  a 
thing  deposited  by  reason  of  a  ri- 
ot, a  fire,  or  any  other  calamity, 
the  praetor  always  gfives  an  action 
for  a  double  penalty,  besides  the 
thing  deposited,  it  the  suit  is 
brought  against  the  depositary 
himself,  or  against  his  heir,  for 
fraud  ;  in  which  case  the  action 
is  mixed. 


DE  ACTIONIBUS  PCENiE  PERSECUT0R1I& 


§  XVIII.  Ex  maleficiis  vero 
proditae  actiones,  alise  tantum 
poenaB  persebuendae  causa  com- 
pnratae  sunt;  ahai  tarn  poense, 
qnam  rei  persequondse ;  et  oh  id 
misrae  sunt.  Poennm  tantOm 
persequitnr  quis  actione  furti ; 
siv^  enim  manifesti  nffatur,  qn.ui- 
rupli,  siv^  non  manifesti,  dupli, 
de  sola  poBii^  atfitnr:  nam  ipsam 
rem  propria  actione  persequitnr 
quis,  id  est,  suam  esse  petens, 
siv^,  fur  ipse  earn  rem  possideat, 


§  18.  In  cases  of  malfeasance, 
some  actions  are  for  the  penalty 
only,  and  some  both  for  the  thing 
and  the  penalty ;  which  are  there- 
fore called  mixed  actions.  But, 
in  an  action  of  theft,  whether 
manifest  or  not  manifest,  noth- 
ing more  is  sued  for  than  the 
penalty,  which,  in  manifest  thefl 
is  quadruple,  and,  in  theft  not 
manifest,  double  t  for  the  owner 
may  recover  by  a  separate  action 
what  hath  been  stolen  from  hi  m 
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817%  alius  aailibet  Eo  atnplius  if  he  demand  the  thing;  stolen  as 
adyersus  lurem  etiam  condictio  his  own,  not  only  against  the 
^t  rel  thief|  but  against  any  other  in 

possession  of  his  property.    The . 

thief  may  also  be  sued  by  a  eon- ! 

diction  for  the  thing  iisel£ 

BE  MISTIS  $  HOC  EST,  R£I  ET  PCBXA  PERSECUTORIIS. 

}  XIX.  Vi  autem  bonorum  rap-       { 19.  An  action  for  goods  ta* 
torum  actio  mista  est,  quia  in    ken  by  force, is  a  mixed  action; 
qttadrnplo  rei  persecutio  contine-   because  the  thing  taken  is  indiu-* 
fur ;  poena  antem  tripli  est.    Sed    ded  under  the  quadruple  value  |q 
et  lesis  AquilisB  actio,  de  damno    be  rocovered  by  the  action;  ad^' 
injuria dato,  mista  est;  non  so-   thus  the  penalty  is  but  triple*! 
Idni  si  adversus  inficiantem  in    The  action,  introduced  by  thai 
daplum  asratur,  sed  interdum  et-   law  Aqttilia,  for  damage  injur^t, 
81  in  simplum  qnisque  agat;  ve-    ously  done,  is  also  a  mixed  ao<»' 
hiti  si  quis  bominem  claudum  tion :  not  only  when  given  for > 
ant  luscum  occiderit,  qui  in  eo    double  vnlue  against  a  man  de- 
anno  integer  et  magni  pretii  fue-    nying  the  fact,  but   sometimesi 
rit ;  tanti  enim  daronatur,  quanti;  when  the  action  is  only  for  sin- 
is  homno  eo  in  anno  plurimi  fue-   gle  vnlue ;  as  when  a  man  hath 
rit,  secundilim  jam  tradilam  divi-    killed  a  slave,  who  at  the  time  of 
aionem.     Item  mista  est    actio    his  death  was  lame,  or  wanted 
oontra  eos,  qui  relictn  sacrosanc-   an  eye,  but  had  within  the  year, 
tis  Ecclesiis,  vel  aliis  venerabili-    previous  to  his  decease,  been  free 
bus  locis,   legata  vel   fidei-com-    from  any  defect,  and  of  great 
missi  nomine,  dare  distulerint  us-    price ;  for  in  this  ease  the  defen- 
que  adedutetiam  in  judicium  VO'    dant  is  obliged  to  pay  as  much 
ca^entur:    tunc  enim  et  ipsam    as  the  slave   was  worth  at.  any 
rem  vel   pecuniam,  quae  relicta    time  within  the  year  prcc%drng 
est,  dare  com|K'lluntur,  et  nlind    his  death.    (B.  4.  t.  3.)     A  mix- 
tantum  pro  poena;    et  id^o  in    ed  action  may  also  be  brought 
duplum  ejus  fit  coudemnatio.  against  those,  who  have  delayed 

to  deliver  a  legacy,  or  gllft  in 
trust,  given  for  the  benefit  of  a 
church,  or  any  other  holy  place, 
until  they  have  been  called  be- 
fore a  magistrate  for  that  purpose  ; 
for  then  thi^y  are  compfellctf'to 
deliver  up  the  thii^e,  br  t^'pay 
the  money  bequeathed,  and'  tA 
much  more,  by  way  of  penaltf ; 
and  thus  they  are  condemned  in 
a  double  amount 
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DE  MISTIS;  ID  EST,  TAM  IN  REM,  QUAM  IN  FERSOSm. 

}  XX.  Qnsdam  actiones  misr  }  20.  Some  actions,  are*  bl\8& 
tain  caus^m  obtinere  videntnr^  mixed  as  proceeding  ai^ainstthe 
tarn  in  rem,  quam  in  personam  j  thing  as  well  as  against  the  Per- 
qualis  est  familie  erciscundfie  ac-  son  ;•  of  this  sort  is  the  action  fa- 
tio,  Quse  competitcohffiredibus  de  mt'/tec  erciscund€B,  which  may 
dmaenda  haereditatei  it^q;^  parxH  be  brought  hy>  co4ieirs  for  the 
muni  dividundo,  quae  inter  eos  partition  of  their  inheritance  ; 
redditur,  inter  quos  aliqiiid  com-  the  action  de  eommuni  dividttn- 
mune  est,  ut  id  dividatur  ;•  item  cfo,  ^ven  for  the  division  of  any 
finium  regundorum  actio,  qua  in-  particular  things,  which,  ezclu-* 
t6f  eos  agftuF,  qui  confines  agros  sive  of  an  inheritance,  are  in  com-' 
habent  Inquibus  iribusjudieiis  mon  :  and  likewise  the  actioa 
permittiti^r  judici  rem  alicui  ex  Jinium  regundorum  or  an  Miion 
Jitigatoribtts  ex  bono  et  asquo  ad-  of  boundary,  which  takes  place 
judicare  :  et,  si  uniuspars  prsd-  among  owners  of  contiguous  es«» 
gravari  videbitur,  eum  invicem  tates.  And,  in  these  three  ac* 
cert&  pecunift  f^lteri  oondemi^are,   tions,  it  is  wholly  in  the  power 

of  the  judgei  to  give  the  ground^ 
or  thing  in  dispute,  to  either  of 
the  parties  litij^nt,  and  then  to 
oblige  that  party,  if  necessity  so 
require,  to  recompense  his  adver^ 
sary,  by  paying  him  a  sum  cer- 
tain,  in  amends  for  any  inec^nali^ 
ty  in  the  ad^dication, 

DIVISIQ  TERTIA. 

I  XZI.  Omnes  antem  aotiones       }21.  AH  actions  are  for  th« 

Tel  in  simplum  conceptee  sunt,  single,  double,  triple,  or  quadrp-* 

yel  in  duplun^  vel  in  triplum,  f]e  value  of  the  thing  in  litiga- 

Tel  in  quadruplun^ ;  ulteriits  au-  tion  \   for  no  action  extends  m^ 

tfim  Dutlfi  actio  extenditurt  ther. 


DE  ACnONIBUS  IN  SIMPLUM. 

i  XXn.  In  simplum  agitur,  \  22.  The  single  value  is  sued 
veluti  ex  stipulatione,  ex  mului  for,  when  an  action  is  given  upon 
datione,  ex  empto,  vendito,  loca-  a  stipulation,  a  loan,  a  mandate, 
to,  tionducto,  mandate,  et  deniquQ  the  contract  of  buying  and  sell- 
9X  aliia  (^uan[i  plui^imis  caMsis.         ing,  letting  and  hiring  ;  and  also 

vpop  several  other  accounts. 
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IN  DUPLUM. 

I  XXIII.  In  4uplum  agimus,  i  2^.  The  double  value  is  sued 
Veluti  furti  nee  manifesti,  damni  for  in  an  action  of  theft  not  man' 
injuri®  ex  lege  Aquilia,  depositi  ifestt  of  injury,  by  the  law  Aquu 
ex  quibusdam  causis  :  item  servi  lia,  and  sometimes  in  an  action 
corrupti,  quaa  coropetit  in  eum,  of  deposit.  Al$o  in  an  action 
cujus  hortatu  consiliove  servus  brou£cht,  on  account  of  a  slav^ 
alienus  fuij^erit,  aut  contumux  ad-  corrupted,  against  him,  by  whose 
versus  dominum  factus  est,  uut  advice  such  a  slave  hath  ned  from 
luxurios^  vivere  cmperit,  aut  de-  his  master,  grown  disobedieht, 
nique  qiiolibet  modo  deterior  fac-  extravagant^  or  become  in  any 
tus  sit ;  in  qua  actione  earum  manner  the  worse  j  and)  in  this 
etiam  rerum,  quas  fu^iendo  ser-  action,  an  estimate  is  to  be  made 
TUS  abstulerit,  esstimaiio  deduci-  of  whatever  thitigs  the  slave  hath 
tur :  item  ex  legato,  quod  venera-  stolen  from  his  master,  before  his 
bilibus  locis  reiictum  est,  seciui-  flight.  An  action  for  the  deten- 
d(im  ea,  quas  supra  diximus.         '  tion  of  a  legacy,  left  to  an,  holy 

plkce,  is  also  given  fd'r '  doitble 
Value,  as  we  have  before  re^ 
marked. 


IN  TftlPLUM; 

JXXty.  Ttlpli  verJy  agimusTj       §  24.  A  suit  m«iy  be  brought 

turn  quidam  majorem  verft  a}8ti-  for  triple  value,  when  any  person 

matione    quantitatem  in  libello  inserts  a  greater  sum^  than  is  du6 

Gonventionis  inserunt,  tit  ex  hilc  to  him,  in  the  libel  of  conventioHi 

cau8&  viatores,  id  est,  executores  to  the  intentj  that  the  offite^  of 

Iitium;atnpIioremsumitmm,8por-  any  couft  may  exact  a  lai'gef 

Inlarum  nomine,  exigerent :  tunc  fee,  oil'  perqtiisite  from  the  defendi- 

ehim id, quod  propter eorUmcau-  ant)   in   which  case  the  latter 

sam  damnum  passes  fUerit  reiltf,  may  obtain  the  triple  value  of 

in  triplum  ab  actore  consequetur ;  the  extraordinary  feb  from  the 

;at  in  hoc  triplo  etiam  simplum,  plaintiff,  Including  the  fee  irl  the 

ih  ((uo  dunnum  passos  est,  con-  triple  value.    The  fees  of  officers 

Bnmerettir.    Quod  ndistra  constl-  are  regulated  by  ottr  constitution, 

ttitib  intrbdtiixit,  qusb  in  nosti^  audit  is  not  to  be  doubted,  but 

^Qddfce  fulget;  ex  quft' procul  dtl-  that  the  action,  called  condictio 

bio  cert  urn  esrt,  ex  lege  dohdktl-  ex  lege^  may  be  given  by  virtue 

tiam  emunare^  .  of  that  ordinar.ce; 


IN  atJADRUPLUM; 

i  XXV.  duadrupli  autem  agi-       }  25.  A  suit  may  be  conltnenc- 
tur ;  veluti  furti  manifesti ;  iteifi   ed  for  quadruple  value,  by  an 
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de  eo,  quod  met&s  cansA  &ctam  action  for  theft  manifest,  by  an 
sit ;  deque  e&  pecanift,  qu«e  in  action  for  putting  a  man  in  fear, 
hoc  data  sit,  ut  si,  cut  datur,  cal-  and  by  an  action  qn  account  of 
uninise  causli  ne^otium  ulicui  fa-  money,  ^iven  to  bring  on  a  liti- 
o^ret,  vel  non  faceret.  Item  ex  gious  suit  against  some  third  per- 
lege  condictiti^,  nostra  ex  consti-  son,  or  on  account  of  money  giv- 
tutione,  oritur,  in  quadruplum  en  to  desist  from  it.  A  condic- 
eondcmnationem  imponcns  iis  tion  ex  lege^  for  (he  quadruple 
executoribus  litium,  qui  contra  value,  arises  also  fVom  our  con- 
nostra  constitutionis  normam  li  stitution  against  those  officers  of 
reis  quicquam  exegerint.  courts  of  justice,  who  demand 

any  thing  from  the  party  defend- 
ant, contrary  to  the  regulations 
of  the  said  constitution. 


SUBDIV18I0  ACnONUM  IN  DUPLUM. 

iXXVI.  Sed  fiirti  ^uidem  nee  {26.  But  an  action  of  theft 
manifesti  actio  et  servi  corrupti  ^  not  manifest^  and  an  action  on 
csBteris,  de  quibus  simul  locuti  accountof  a  i/ave  corrt/p/ec(,dif- 
sumus,  eo  difiTerunt,  quod  h®  ac-  fer  from  the  others,  of  which  we 
tiones  omninuxio  dupli  sunt ;  at  have  S{X>ken,  in  that  they  always 
ists,  id  est,  damni  injurise  ex  lege  enforce  a  condemnation  in  double 
Aquilia  et  interdum  depositi,  in-  the  value;  but  in  an  action,  giv- 
ficiatione  duplicantur  ;  -  in  confi-  en  by  the  law  Aqmlia  for  an  in- 
tantem  autem  in  simplum  dantur.  jury  done,  and  sometimes  in  an 
Sed  ilia,  quae  de  iis  coHipetit,qii8e  action  of  deposit,  the  double  val- 
jelicta  venerabilibus  locis  sunt,  ue  may  be  exacted  in  the  case  of 
Don  soliim  inficiationeduplicatur,  denial ;  but  if  the  defendant  con- 
sed  etiamsi  distulerit  rehcti  solu-  fesses,  the  single  value  only  can 
tionetn,  usque  quo  jussu  raagis-  be  recovered.  In  an  action 
tratuum  couveuiatur :  in  confi-  brought  for  a  legacy  to  pious 
lentem  verd,  autequam  jussu  uses,  due  to  any  holy  place  or 
magistratuum  conveniatur,  sol*  society,  the  "penalty  is  not  only 
ventem,  simpli  redditur,  doubled  by  the  denial  of  the  de- 

|endant|  but  also  by  any  delay  et 
payment,  which  may  be  adju4|K- 
led  to  h^ve  given  a  just  cause  ior 
citing  the  defendau  t  before  a  mag- 
istrate ;  but  if  the  legacy  be  paiq, 
before  any  citation  issues  at  the 
command  of  the  judge,  the  single 
value  only  can  be  xequired* 
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8UBOIVI8IO  ACnONim  Df  QUADRUPLUM. 

)  XXYII.   Item  actio  de  eo,  }  S7.  An  action  for  putting  a 

quod  tnetQs  ennsk  facttira  sit,  ^  man   in   fear,  diflbrs  also  from 

cnterts,  de  qiiibus  simnl  iocuti  othisr    actions  in  quadruplum^ 

sumiis,  eo  differt,  quod  ejus  na«  because  it  is  tacitly  implied  in  the 

turi  tacitfe  continetur,  ut,  qui  ju-  nature  of  this  action^  thnt  the 

dicis  jussu  ipsam  rem  antori  re-  party,  who  hath  oMyed  the  com- 

stituat,  absolvatur:   quod  in  cs-  ma^id  of  the  judge,  iiiresiorinjf 

teris  easibus  non  est  tta,  sed  om-  the  things  taken,  may  be'dismiss- 

nimodo  quisque  in  quadrupUim  ed  |    for,  in  all  other  actions  for 

condemnatur;  quod  est  et  in  fur-  the  foftrfold  value,  every  man 

ti  maaifesti  actione.  must  be  condemned  to  pay  the 

full  penalty,  as  in  the  action  of 

theft  manifest. 


J>IVISIO  QIDARTA  DE  ACnONIBUS  BONiE  FIDEL 

}  XXVIIL   ActioDum  autem       }  28.  The  fourth  division  is 

enasdam  bonse  fidei  sunt,  quae-  into  actions  of  good  faith,  and  ac- 

cam  strict!  juris.      Bones  fidei  tionsof  strict  right.    Those  of 

sunt  ha;    ex    empto,    vendito;  good  faith  are  the  following ;  viz. 

locato,conducto;ne|j[otiorumges-  actions  of  baying  and  selling, 

toruni;  mandati ;  depositi ;  pro  letting    and    hiring;    of  afTairs 

socio;  tuiele;  commodate ;   pig*  transttcted,  of  mandate,  deposit, 

neratitia  ;    families  erciscundie  ;  partnership,  tutelage,  loan,  mort^ 

communi  dividundo ;  prasscriptis  gage  ;    of  the  partitioti  of  an  in- 

verbis,  qusB  de  cestiinato  propo-  heritance,  or  the  division  of  any 

nitur ;    et  ea,  qu(]e  ex  permuta-  thuig  or  things,  which  belong  in 

lione   competit ;    et  hpreditatis  common  to  several  persons ;  also 

petitio,     Qnamvis  enim  usque  actions    in    prescribed     words, 

«dhue  incertum  erat,  inter  bonae  which  are  either  estimatory,  or 

fidei  judicia  eonnumeranda  ha-  derived  from  commutation  ;  and 

reditatis  petitio  esset,  an  non ;  lastly  the  demand  of  an  inherit- 

nostra  tamen  constituiio  apertfe,  ance :    for  although  it  bath  long 

€am  esse  bonss  fidei,  disposuit.  been  doubtful  to  what  class  this 

action  belonged ;  our  constitu- 
tion hath  clearly  numbered  it 
among  actions  of  good  faith. 

DE  REX  VXCXRLfi  ACmONE,  IN  EX  STIPULATU  ACTIONEM 

TAANSFU8A 

i  XXI^  Fnerat  antes  et  rei  }  29.  The  adiroii  rs>  uxarim 

Qxoria  actio  ona  ex  bonas  fidei  for  the  recovery  of  a  marriage 

judieiis :  sed  cum,  pleniorem  esse  portion,  was  formerly  DumbeiM 

ex  stipulatii  actionem  invenien-  among  the  actions  of  good  &ith ; 
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les,  omne  ju«,.quod  res  uxoria  bat  wbeiDi  upon  finding  the  ae-* 
antea  babebat,  cum  multis  divis-  tion  of  stipulation  to  be  more  full 
ionibus,  in  actionem  ex  stipulatu,  and  advantageous,  we  abrogated 
qu®  de  dotibus  exigendis  propo-  the  action  rei  uxotuBj  and  trans- 
nitur,  transtulerimusy  merito  rei  ferred  all  its  effects,  with  the  ad- 
tixorisB  actione  sublata^  ex  stipu-  dition  of  many  other  powers^  to 
latu  actio,  qu»  pro  ea  introducta  the  action  of  stipulation  given  to 
est,  naturam  bona  fidei  judicii  Irecover  marriage  portions^  we 
lantum  in  exactione  dotis  meruit,  then  not  only  thought,  that  this 
ut  bona)  fidei  sit ;  sed  et  tacitam  action  of  stipulation^  as  far  as  it 
ei  dedimus  hypothecam.  Pre-  related  to  marriage  portions,  de- 
ferri  autem  aliis  creditoribus  in  served  to  be  numbered  with  ac- 
hypothecis  tunc  censuimus,  cum  tions  of  ^od  faith,  but  we  also 
ipsa  mulier  de  dote  su^  experia-  added  to  it  by  implication,  the  ef- 
tur,  cujus  solius  providentik  hoc  feet  of  a  mortgage :  and  we  judg- 
induzimus.  ed  it  proper,  that  women,  in  whose 

sole  behalf  we  have  thus  ordain- 
ed, should  be  preferred  to  all  oth-' 
cr  creditors  by  mort|[age,  when- 
ever they  themselves  sue  for  their 
marriage  portions. 


t>£  INTESTATE  JtJDIClS  IN  JUDICIO  BONiE  FID£^  ET  DE  COM- 

PENSATIONIBUa 

i  XXX.  In  bonss  fidei  judiciis,       §  30.  In  all  actions  of  good 

libera  potestas  permitti  videtur  faith  a  full  power  is  given  to  the 

judici  ex  bono  et  eequo  cestiman-  judgd  of  calculating,  according 

di,  quantum  actori  restitui  debeat.  to  the  rules  of  justice  and  equity^ 

In  quo  et  illud  continetur,  ut,  si  how  much  ought  to  be  restored 

quid  invicem  prsstare  actorem  to  the  plaintiff;    and  of  courae, 

oporteat,  eo  compensatO|  in  reli-  when  the  plaintiff  is  found  to  be 

quum  is,  cum  quo  actum  est,  de-  indebted  to  the  defendant  in. a 

beat  conaemnari.  Sed  et  in  stricti  less  sum,  it  is  in  the  power  of  the 

juris  judiciis    ex  rescripto  divi  judge  to  allow  a  compensation, 

Marci,  opposita  doli  mali  except  and  to  condemn  the  defendant  in 

tione,  compensatio  inducebatur.  the  payment  of  the  difference  j 

Sed   nostra   constitutio  easdem  and,  even  in  actions  of  strict  rights 

coropen^ationes,  quae  jure  aperto  the  emperor  Marcus  introduced 

nituntur,  latins  introduxit,  ut  ac^  a  compensation  by  opposing    an 

tittles  ipso  jure  liiinuant,  sivii  in  exception  of  fraud  :  btttw^liave 

rem,  siv^  in  personam,  sivfe  alias  extended    compensations    much 

quascunque ;  excepts  soU  depo-  farther  by  our  constitution^  when 

siti  actione,  cui,  aliquid  compen-  the  debt  of  the  defendant  is'  evi-' 

sationis  nomine  opponi,  san^  ini-  dent;   so  that  actions  of  strict 

^um  esse  oiedimas;   ne^  sab  right,  Md,  peiMnal,  or  whatever 
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preioxtu  cbinpensationts,  depori-  kind  may  bft  diminMied  by  eotn^ 
tanim  rerum  ^ma  eKaetiooe  de^  •  pensation ;  except  only  an  action 
fraudetar.  of  deposit,  against  which  we  have 

not  judged  it  proper  to  permit 
any  compensation  to  be  alledgedi 
lest  the  pretence  of  compensation 
should  give  color  and  encourage- 
ment to  fraud. 


DE  ACnONffiUB  ARBITBARllSL 

I  XXXI.  PrsBterea,  actiones  i  31.  Some  actioDS  nioreover. 
qoasdam  arbitrarias,  id  est,  ex  ar«  we  call  arbitrary,  as  depending, 
bitrio  judicis  pendentes,  appella*  upon  the  discretion  of  .the  judge  ^^ 
mus;  in  qnibus  nisi  avbitrioju-*  for,  in  these,  if  the  parly  do,  mil 
dicis  is,  cum  quo  agitnr,  actori  sa**  at  the  deciee  of  the  eourl^  exhibit, 
tisfaeiat,  veloti  rem  restituat,  Tel  whatever  is  required,. restore  the 
exhiboat,  reX  solTut,  velex  noxali  tiling  in  litigation,  pay  the  Talnet 
camft  servum  dedat,  oondemnari  of  it,  or  give  up  a  slave  in:  conse^ 
debeat.  Sed  istse  actiones  tam  in  quence  of  «i  action  of  mal-feai^ 
nnij'qaam,  in  personam,  invent  ance,  he  oueht  to  be  condemned. 
untur ;  in  rem ;  veluti  Publicia*  Of  these  a&trary  actions  somei 
na,  Serviana  de  rebus  coloni,  qua-'  are  real  and  some  pefsonal :  real» 
si  Serviana,  qua.  etiam  hpyoihe-  as  the  action  Publidanaf  Senrin 
earia  vocatur :  in  personam  ;  ve-  anoj  and  jiiem^iServiana,  :wluioh 
luti  quibus  de  eo  agitur,  quod  vi  is  lilsewiBe  called  hyj)otl)eeary  ^ 
aut  metiis  caus&,  aut  dolo  malo,  others  are  personal,  as  those,  by 
fiLCtnm  est;  item  cum  id,  quod  wliich  a  suit  is  commenced  oa 
eerto loco  promissum  est, petitur :  account  of  something  done  .by 
ad  exhibendura  quoqtie  actio  ex  force,  fear  or  fraud ;  or  on  acK 
arbitrio  judicis  pendet.  In  his  count  of  something,  which  was 
mim  actionibus,  et  csdteris  simili**  promised  to  be  paid  or  restored  in 
bus,  permittitar  judici  ex  bono  et  a  certain  place  ;  and  the  action  ad 
SKpio,  secundtim  cnjusque  rei,  de  esphibendutn  which  was  given  to 
qua  actum  est,  naturam,  ssstima^  the  intent,  that  something  partio«' 
xe,  quemadmodum  actori  satisfies  ular  should  be  exhibited,  is  also 
ri  oporteat  of  the  same  kind :  in  these  ao4 

the  like  actions,  the  judge  may 
determine,  according  to  e<|uit]f 
and  the  nature  of  the  thing  sue^ 
:  for,  in  what  manner  aed  propoih 
tton  the  plaintiff  ought  to  reoeive 
satis£eustion. 

OmStA  DIVISIO,  DE  INCERT^  QUANTITATIS  PETITION  E. 

i  XXXII.  Curare  autem  debet       i  32.  A  judge  ought,  as  much 
judex,  ut  omninb,  quantum  possi-   as  possible,  so  as  to  frame  his  sen- 
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bile  «t  «it,  oefte  peeualaB  Td  nil  teMe^  thai  il  miqr  be  given  fiMr  a 
eententiam  ferat ;  eliiimsi  de  in«  thing  or  turn  certain ;  although 
certa  qnantitate  ipxid  eiun  actum  the  claim,  upon  which  the  sen* 
est.  tence  is  founded,  may  be  for  an 

incertain  sum  or  quantity. 


DE  PLURIS  PETTnONEL 

)  XXXni.  Si  quis  agens  in-  i  33w  Formerly,  if  a  plaintiff 
tentione  suk  plus  complexus  fue-  claimed  more  than  his  due,  he 
rit^  qifam  ad  eum pertiueat, tau9&  failed  in  hie  cause;  that  is,  he 
cadebat,  id  est,  rem  amiiiebat ;  *  lost  his  debt ;  nor  was  it  easy  for 
nee  feci  Id  in  inte^nm  lestitneba*  him  to  be  reinstated  1  y  the  prm- 
tur  ^  prafor€[,  nisi  minor eritfxxv  tor,  unless  he  was  under  the  age 
annis ;  huic  enim,  'sicilt  ib '  aliis  of  25  years :  for  in  this,  as  well 
eansis,  causa  copiit^  succunebar^  as  in  other  cases,  it  was  usual  ta* 
tnr,  si  lapsus  joventute  fuemt ;  aid  minors,  if  it  appeared  that  the. 
ita  et  in  hac  causa  suceurri  soli*  error  was  owing  to  ttieir  yooth ; 
turn  erat  Sand,  si  tain  magna  and  if  the  error  was  such,  that  a 
cansB  justt  ernkm  intenreniebat,  skilful  person  might  have  been' 
nt  etiam  oonstantiseimue  quietqde'  led  into  it,  then  eren  peisniie 
labi tposset, etierm  majM  xx¥ . an*  of  full  ase  might  have,  been 
niSBHccurrsbatdrV^yehitiei' qtiie-  aidkl  by  the mngistrole :  faT€x*i 
totfim  legarnm  potiepit,^^piMtdein«^  ample,  if  a  legatee  bad  demaBdeA 
de  pro^nti  fiieritUcodtcilli,qiiibu8r  his  whole  legacy,  and  coiiiciUil 
aut  pars  leguti  adenipta  sir,.  aUI  were  nflerwards  (nnexpfttedly) 
qtiibiisdam  ahis  legnta  data  suit;  produced,  by  which  a  part  el  it 
quaBefficiebont,  utptuspetftisseviH  was  revoked,  or  new  legaciee be^ 
dereinr  petitor,  qiramdodrantem ;  qneathed  to  other  persons,  so  that 
atqne  ide6  lege  Falcidift  le^ta  the  plaintiff  appeared  to  have  den 
minuehaiitur.  Phis'  autl»m  qua^  mnnded  more  than  three  feuhlM^ 
ttior  modis  petitnr ;  re,  temfMire,  of  his  legacy ;  because  it  wo^ 
loco,  et  causl  Re,  veluti  si  quia  subject  to  a  diminution  by  Aim 
pro  d0cem  anreis,  quceei  debe^  \tiwfalcidia;  yet,  in  such  caac^^ 
nantur,  vijifinti  petierit ;  aul  si  is^  the  legatee  would  be  relicrvedk 
cujus  ex  parte  res  est,  totameam^  A  man  may  demand  more  llian 
vel  majorem  partem;  euam'esse  what  is  due  to  him  iu  four  se^e* 
iotenderit.  Tempore,  velnti  si  ral  respects,  viz.  in  respect  to  the 
quis  ante  diem  vel  ante  condiniou  thing  itself;  to  time;  to  place; 
nem  petierit :  qua  enim  ratione  and  to  the  cause.  In  respect  to 
qui  tardius  solvit,  quam  solvere  the  thing ;  as  when  the  plaintiff^ 
deberet,  minus  solvere  inteliigi-  instead  of  ten  aureiy  due  to  him, 
tur,  elidem  ratione,  qui  praMua-  demands  twenty :  or  if,  when  he 
tur^  petit,  plus  petere  videtur.  owns  but  part  of  some  particuLer 
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Loco   plus  petitur,  veluti  cum  thing,  he  claims  the  whole  or  a 

quis  id,  quod  certo  loco  sibi  dari  greater  share  than  he  is  entitled 

slipulatus  est,  alio  loco  petit  sind  to.    In  .respect  to  time,  as  when 

commemoratione  illius  loci,  in  the  plaintiff  makes  his  demand 

quo  sibi  dari  stipulatus  est ;  ver-  before  the  day  of  payment,  or  be- 

bi  gratis,  si  is,  qui  ita  stipulatus  fore  the  time  of  the  performance 

iuerit,  Ephesi   dare   spondes  ;  of  a  condition  ;    for,  as  h£,  who 

Romae  pur^   intendat,  sibi  dari  does  not  pay  so  soon  as  he  ought, 

oportere.    Ided  autem  plus  pe-  is  always  understood  to  pay  less 

tere  intelligitur,  quia  utilitatem,  than  he  ought,  so,  by  parity  of 

quam  haberet  promissor,  si  Ephe-  reasoning,  whoever  sues  prema- 

si  solveret,  adimit  ei  pur&  inten-  turely,  demands  more  than  his 

Cione:  propter  quam  causam  alio  due.     In  respect  to  place;    as 

loco  petenti  arbitraria  actio  pro-  when  any  person  requires  that 

penitur ;  in  qu&  scilicet  ratio  ha-  something. stipulated  to  be  deliv- 

betur  utilitatis,  quss  promissori  ered  at  a  certain  place,  should  be 

competitura  fuisset,  si  illo  loco  delivered  at  some  other  place, 

solveret,  quo  se  soluturum  spo-  without  noticing  the  place  orig- 

pondit.    Qu»  utilitas  plerCkmque  inally  stipulated ;   as  if  TUius^ 

in  mercibus  maxima  invenitur ;  should  stipulate  in  these  words  ; 

Teluti  vino,  oleo,  frumento,  quae  do  you  promise  to  give  such  a 

per  singulas  regiones  diversa  ha-  particular  thing  at  Ephesus  ? 

bent  pretia.    Sed  et  pecunis  nu-  and  should    afterwards  declare 

merat®  non  in  omnibus  regioni-  upon  a  contract  to   deliver  at 

bus  sub  iisdem  usuris  fo^nerantur.  Rome  ;  for   Titius  would  thus 

Si  quis  tamen  Ephesi  petat,  id  be  understood  to  demand  more 

est,  eo  loco  petat,  in  quo,  ut  sibi  than  his  due,  by  endeavoring  to 

detur,  stipulatus  est,  pur&  actione  deprive  his  debtor  of  the  advan- 

rectg  agit :   idque  etiam  praetor  tage  he  might  have  had  in  pay- 

demonslrat;  scilicet,  quia  utilitas  ing  or  delivering  at  Ephesus. 

solvendi,   sualva   est  promissori.  It  is  on  this  account,  that  an  ar- 

Haic  autem,  qui  loco  plus  petere  bitrary  action  is  given  to  him, 

intelligitur,  proximus  est,  qui  cau-  who  would  demand  payment  in 

8&  plus  petit :   ut  ecce,  si  quis  ita  a  place  different  from  that  agreed 

it  te  stipuletur,  hominem  Stich-  upon  ;  for,  in  that  action^  the  ad- 

lini,    aut   decern    aureos^  dare  vantage,  which  might  have  ac- 

spondes ;  deinde  alterum  petat,  crued  to  the  debtor,  by  paying 

veluti  hominem  tantum,  aut  de-  his  debt  in  the  place  stipulated,  is 

cem  aureos  tantum.    Ide6  autem  taken  into  consideration.    This 

plus  petere  intelligitur,  quia  in  eo  advantage  is  generally  found  the 

44 
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I^nere  stipulation  is  promissoris  greatest  in  merchandise;   asm 

est  electio,  utrum  pecuuiam,  an  wine,  oil,  corn,  ^,  which,  in 

hominem,  solvere  malit :  qui  igi-  different  places,    bear   different 

tur  pecuniam  tantnm,  vel  homi-  prices ;  and,  indeed,  money  itself 

nem  tantum,  sibi  dari  oportere  is  not  lent  every  where  at  the 

intendit,  eripit  electionem  adver-  same  interest.     But,  if  a  man 

sario/et  eo  modo  suam  quidem  would  sue  the  performance  of  a 

conditionem  meliorem  facit,  ad-  stipulation  at  Ephesus^  or  at  any 

versarii    vero    sui    deteriorem.  other  place,  where  it  was  agreed, 

duft  de  caus&  talis  in  ek  re  pro-  that  it  should  be  performed,  he 

dita  est  actio,  ut  quis  intendat  may  legally  commence  his  suit 

bominem  Stichum  aut  aureos  de-  by  a  pure  action,  that  is  without 

cem  sibi  dari  oportere,  id  est,  ut  mentioning  the  place ;    and  this 

eodem  modo  peteret,  quo  stipula-  the  praetor  allows  of,  inasmuch 

tus  est.    Praeterea,  si  quis  genera-  as  the  debtor  does  not  lose  any 

liter  hominem  stipulatus  sit,  et  advantage.    Next  to  him,  who 

specialiter  Stichum  petat ;    aut  demands  more  than  bis  due^  in 

generaliter  vinum  stipulatus  sit,  regard  to  place,  is  he,  who  de> 

et  specialiter  campanum  petat ;  mands  more  than  his  due,  in  re- 

aut  generaliter  purpuram  stipula-  gard  to  the  cause ;  as  for  instance, 

tus  sit,  deinde  specialiter  Tyriam  if  T^ius  stipulate  thus  with  you : 

petat ;    plus    petere  intelligitur,  do  you  promise  to  give  either 

quia  electionem  adversario  tollit,  jfoitr  slave  Stichus  or  ten  aurei  7 

cui  stipulationis  jure  liberum  fuit  and  then  demand  either  the  slave 

aliud  solvere,  qnam  quod  petere-  specially,  or  the  money  speeiatty; 

tir.    Quinetiam  lic^t  vilissimum  in  this  case  TUius  would  be  M- 

8  it,  quod  quis  petat ;  nihilominus  judged  to  have  demanded  nMve 

plus    petere    intelligitur ;   quia  than  his  due,  the  right  of  election 

eesfh  accidit,  ut  promissori  facili-  being  in  you  by  whom  the  prom- 

us  sit  illud  solvere,  quod  majoris  ise  was  made ;    and  therefore, 

pretii  est.   Sed  hiec  quidem  antea  when    Titius  sues  either  for  the 

m  usu  fnerant ;   postea  vero  lex  money  specially,  or  for  fhe  slave, 

JZenoniana  et  nostra,  rem  coarc-  he  takes  away  your  election,  and 

tavit     Et,  si  quidem  tempore  betters   his  own    concUtion,  by 

plus  Tuerit  petitum,  quid  statui  making  yours  worse:   andttis 

oporteat,  Zenonis  div®  memorias  upon  this  account,  that  an  actum 

loquitur  constitutio.    Sin  autem  has  been  given,  by  which  the 

quantitate,  vel  alio  modo,  plus  party  agent  or  plaintiff  may  make 

fuerit  petitum,  in  omne,  si  quod  his  demand  eonformable  to  the 

fort^  damnum  ex  hac  causft  acci-  stipulation,  and  claim  either  the 

deret  ei,  contra  quem  plus  petitum  slave  or  the  money.  And  farther^ 
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fiieiic,  comiiiiaM  Cripli  condemna-  if  a  man  should  stipulate  general- 
tione,  siciit  supra  diximus,  pu-  ly,  that  wine,  purple  or  a  slave, 
niatar.  should  be  given  him,  and  should 

afterwards  sue  for  the  wine  of 
Campania,  the  purple  of  Thfre^ 
or  the  slave  Slichus  in  particular, 
he  would  then  be  adjudged  to 
have  demanded  more  than  his 
due ;    for  the  power  of  election 
would  thus  be  taken  from  the  ad- 
verse party,  who  was  not  bound 
by  the    stipulation  to  pay  the 
thing  specifically  demanded;  and 
although,  in  any  of  these  cases, 
the  thing  sued  for  should  be  of 
little  or  no  value,  yet  the  demand- 
ant would  be  thought  to  claim 
more  than  his  due ;  because  it  is 
often  easier  for  the  debtor  to  pay 
the  thing  stipulated,  although  it 
may  be  of  greater  value  than  the 
thing  demanded.    Such  was  the 
law    according  to  the    ancient 
practice,  in  regard  to  an  over- 
demand,  viz.  that  the  demandant 
should  lose  even  that,  which  was 
really  due  to  him.    But  this  law 
has  been  greatly  restrained  by 
the  constitution  of  Zeno  the  em- 
peror, and  by  our  own  ;    for,  if 
more  than  is  due  be  demanded 
in  respect  of  lime,  the  judge  must 
be  directed  in  his  proceeding  by 
the  constitution  of  that  emperor 
of  glorious  memory;    but,  if  in 
respect  of  quantity,  or  on  any 
other  account,  then  the  loss  suf- 
fered by  him,  upon  whom  the 
.  demand  is  made,  must  be  recom- 

pensed, as  we  have  before  declar- 
ed, by  a  decree  of  triple  damages 
against  the  plaintiff 

D£  MINORIS  SUMMJE  PEHTIONE. 

}  XXXIY.  Si  minus  intentio-  }  34.  If  a  plaintiff  sue  for  less, 

ne  8U&  complezus  fiierit  actor,  than  he  has  a  claim  to,  demand- 

quam  ad  earn  pertineat ;    veluti  ing,  for  instance,  only  five  aurei, 

6i,  eum  ei  decem  autei  deberen-  when  ten  are  dne ;  or  the  moiety 

tur,  quinque  sibi  dari  oportere  in-  of  an  estate,  when  the  whole  be- 

tttndeiil;  autsivcum  totusfun-  longs  to  him;  he  acts  safely ;  for 
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das  ejus  esset,  partem  dimidiam  the  judge,  in  consequence  of  Zt- 

suam  esse  petierit ;  sin^  periculo  wfs  constitution,  may  neverthe- 

ag[it:   in  reliquumenim  nihilo-  less  condemn  the  adverse  party, 

minus  judex  adversarium  eodem  under  the  same  process,  to  the 

judicio  ei  condemnat,  ex  consti-  payment  or  delivery  of  all|  which 

tutione  divse  memoria  Zenonis.  appears  of  right  to  belong  to  the 

plaintiff. 


SI  ALIUD  PRO  ALIO  PETATUR. 

h  XXX\.  Si  quis  aliud  pro  h  35.  When  a  plaintiff  demands 

alio  intenderit,  nihil  eum  pericli-  one  thing  instead  of  another,  he 

tari  placet,  sed  in  eodem  judicio,  risks  nothing  by  the    mistake, 

cognit^  veritate,  errorem  suum  which  he  is  allowed  to  correct 

corrigere  ei  permittitur ;  veluti  si  under  one  and  the  same  process : 

is,  qui  hominem  Siichum  petere  as  if  a  litigant  should  demand  the 

deberet,  Ero-iem  petierit ;  aut  si  slave  Erotesy  instead  of  the  slave 

quis  ex  testamento  dari  sibi  opor-  Stichus^  or  should  claim,  as  due 

tere  intenderit,  quod  ex  stipulatu  by  testament,  what  is  found  to  be 

debetur.          •  due  upon  stipulation. 


DIVISO  SEXTA.     DE  PECUUO. 

}  XXXYI.  Sunt  prueterea  quae-  \  36.  There  are  also  some  ac- 

dam  actiones,  quibus  non  semper  tions,  by  which  we  do  not  always 

solidum,  quod  nobis  debetur,  pre-  sue  for  the  whole,  which  is  due 

sequimur,  sed  modo  solidum  per-  to  us  ;  but  for  the  whole,  or  less, 

secjuimur,  modo  minus ;  ut  ecce,  as  it  proves  to  be  most  expedient ; 

si  m  peculium  filii  servive  aga-  thus,  when  a  suit  is    brought 

mus :   nam,  si  non  minus  iu  pe-  against  the  peculium  of  a  son  or 

culio  sit,  quam  persequimur,  in  a  slave,  if  the  j>ecii/ftum  be  suffi- 

solidum   dominus  paterve  con-  cient  to  answer  the  demand,  the 

demnatur ;   si  vero  minus  inve-  father  or  master  must  be  con- 

niatur,  eatenus  condemnat  judex,  demned  to  pay  the  whole  debt ; 

quaten&s  in  peculio  sit.    due-  but,  if  the  peculium  be  not  suffi- 

madmodum  autem  peculium  in-  cient,  the  judge  can  condemn  the 

telligi  debeat,  suo  ordine  propo«  defendants  only  to  the  extent  of 

nemus.  its  value.  We  will  hereafter  ex- 
plain, in  its  proper  place,  what 
we  mean  by  the  termpecu/tum. 


DE  REPETTTIONE  D0TI8. 

}  XXXTH.  Item,  si  de  dote  i  37.  Also,  if  a  woman  ^ 
in  judicio  muliere  agat,  placet,  suit  for  the  restitution  of  her 
taten6s    maritum    condemnari   marriage  portion,  the  man  must 
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debere,  quateniis  facere  possit; 
id  est,  quateni^s  facultates  ejus 
patiuntur.  Itaque,  si  dotis  quan- 
titati  coDcurrant  facultates  ejus, 
in  solidum  damnatur;  sin  mi- 
nus, in  tantum,  quantum  facere 
potest  Propter  reteotionem  quo- 
que  dotis  repetitio  minuitur; 
nam  ob  impensas,  in  res  dotales 
fiictas,  marito  quasi  retentio  con- 
cessa  est,  quia  ipso  jure  necessa- 
his  sumptibus  dos  minuitur ;  si- 
ciitez  latioribus  digestorum  libris 
cognoscere  licet. 


be  condemned  to  pay  as  far  as 
he  is  able ;  t.  e.  as  far  as  his 
ability  or  solvency  will  permit: 
therefore,  if  the  portion  demanded 
and  the  ability  of  the  man  be 
equal,  he  must  be  adjudf^fed  to  sa- 
tisfy the  whole  demand ;  but,  if 
his  ability  be  less  than  the  claim, 
he  must  nevertheless  be  con- 
demned to  pay  as  much  as  he  is 
able.  But  the  claim  of  a  woman 
may  in  this  case  be  lessened  by  a 
retention ;  for  the  husband  is  per- 
mitted to  retain  an  equivalent  for 
whatever  he  hath  necessarily  ex- 
pended upon  the  estate  given 
with  his  wife,  as  a  marriage  por- 
tion ;  but  this  will  fully  appear 
by  a  perusal  of  the  digests,  to 
which  the  reader  is  referred. 


DE  ACnONE  ADVERSUS  PARENTEM,  PATRONUM,  SOCIUM,  ET 

DONATORUM. 

{  XXXV in.  Sed  et,  si  quis       i  38.  If  any  person  sue  his  pa- 

cum  parente  suo  patronove  agat,  rent,    patron,    or    partner,    the 

item  si  socius  cum  socio  judicio  plaintiff  can  not  obtain' sentence 

societatis  agat,  non   plus  actor  for  a  greater  sum,  than  his  adver* 

consequitur,  quam    adversarius  sary  is  able  to  pay  ;  it  is  the 

ejus  tacere  potest.    Idem  est,  si  same  when  a  donor  is  sued  on 

quis  ex  donationesua  convenia-  account  of  his  donation, 
tur. 


DE  COMPENSATIONIBUS. 


J  XXXIX.  Compensationes 
quoque  oppositffi  plerilmque  effi- 
ciunt,  ut  minus  quisque  consequa- 
tur,  quam  ei  debeatur.  Nam  ex 
bono  et  aequo  habits  ratione  ejus, 
quod  invic^m  actorem  ex  e&dem 
caus&  prcBStare  oportet,  poterit  ju- 
dex in  reliquum  eum,  cum  quod 
actum  est,  condemnare ;  siciit 
jam  dictum  est. 


§  39.  When  a  compensation  ii 
alleged  by  the  defendant,  it  gen« 
erally  happens,  that  the  plamtiff 
recovers  less  than  his  demand ; 
for  it  is  in  the  power  of  the  judge, 
as  we  have  before  declared,  to 
make  an  equitable  deduction 
from  the  demand  of  the  plaintiff 
of  whatever  he  owes  to  the  de- 
fendant, and  to  condemn  the  de- 
fendant to  the  payment  only  of 
the  remainder ;  as  it  hath  already 
been  observed. 
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DE  EO,  QUI  BONIS  CESSIT. 

§  XL.  Cum  eo  quoque,  qui  §  40.  Creditors  also,  to  whom 
creditoribus  suis  bonis  cessit,  si  a  debtor  hath  made  a  cession  of 
postea  aliquid  aoquisierit,  quod  his  goods,  may  afterwards,  if  he 
idoneum  emolumentnm  habeat,  hath  gained  any  considerable  ac- 
ez  integro  in  id,  quod  facere  po-  quisition,  briug  a  fresh  suit 
test,  credicores  experiuntur.  In-  against  him,  for  as  much  as  he  is 
humanum  enim  erat,  spoliatum  able  to  pay,  but  not  more ;  for  it 
fortunis  suis  in  solidum  damnari.    would  be  inhuman  to  condemn 

a  man  in  solidum^  who  hath  al- 
ready been  deprived  of  his 
whole  fortune. 


TITULUS  SEPTIMUS. 

QUOD  COM  EO,  QUI  IN  ALIENA  POTESTATE  EST, 

NEGOTIUM  GESTUM  ESSE  DICITUR. 
D.   xiv.  T.  6.     C.  iv.  T.  16. 

SCOPUS  ET  NEXUS. 

QUIA  tamen  superius  men-  We  have  already  mentioned 

tionem  habuimus  de  actione,  qu&  the  action  which  may  be  brought 

in  peculium  filorum  servorumque  against  the  pecuUufn,  or  separ- 

agitur,  opus  est,  ut  de  hac  ac-  ate  estate  of  a  son  or  a  slave  ;  it 

tione  et  de  ceteris,  quae  eorun-  is  now  necessary  to  speak  of  it 

dem  nomine  in  parentes  domin-  more  fully,  and  also  ot  some  oth- 

osve  dari  solent,  diligentius  ad-  er  actions,  which  are  allowed  to 

moneamus.    Et  quia,  siv5  cum  children  and  slaves  against  their 

servis  negotium  gestum  sit,  siv^  parents  and  masters.     But,  as 

cumiis,  quiinpotestateparentum  the  law  is    almost  the     same, 

sunt,  eadem  fare  jura  servantur,  whether  an  affair  be  transacted 

ne  verbosa  fiat  disputatio,  diriga-  with  a  slave,  or  with  one  who  is 

mus  sermonem  in  personam  ser-  under  the  power  of  his  parent,  to 

vi  dominique,  idem  intellecturi  avoid  prolixity  we  will  treat  only 

« de  liberis  quoque  et  parentibus,  of  slaves  and  their  masters,  leav- 

quorum  in  potestate  sunt ;  nam,  ing  what  we  say  of  them  to  be 

si  quid  in  his  propria  servetur,  understood  also  of  parents  and 

separatim  ostendemus.  children  under  power;  for  what- 
ever is  peculiar  to  children  and 
parents,  we  shall  point  out  sepa- 
rately. 
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DE  ACTIONE  QUOD  JUSSU. 

}  I.  Si  igitar  jussu  domini  cum  i  1.  For  any  business  n^tia- 
senro  negotium  gestum  erit,  in  ted  by  a  slave  acting  under  the 
solidum  prstor  adversus  domi<  command  of  his  master,  the  ^r»- 
num  actionem  pollicetur ;  scilicet   tor  will  give  an  action  against 

3nia  is,  qui  ita  contrahit,  fidem   the  master  for  the  whole  valae  of 
omini  sequi  videtur. '  the  transaction ;  ior  whoever  con- 

tracts with  a  slave,  is  presumed 
to  have  done  it  on  a  confidence 
in  the  master. 


DE  EXERCrrARIA  ET  INSTTTORIA  ACTIONE. 

$n.  E&dem  ratione  priBtor  da-  §2.  The  pr»tor  also  gives  two 

as  alias  in  solidum  actiones  polli-  other  actions  in  solidum  upon  the 

cetar;  qu arum  altera exercitoria,  same  motive;  the  one  exereito- 

altera  institoria,  appellatur.  Exer-  ria,  the  other  instiioria*    The 

citoria  tunc  habet  locum,  cum  action  exerciioria  takes   place, 

quisservumsuummag'istrumna-  when  a  master  hath  made  hie 

vi  prsBposuerit,  et  quid  cum  eo,  slave  commander  of  a  vessel,  and 

ejus  rei  gratis,  cui  propositus  erit,  some  contract  hath  been  entered 

contractum  fuerit.    Ide6  autem  into  with  the  slave  in  that  eapaci- 

ezercitoriavocatur,quiaexercitor  ty.    This  action  is  named  exer- 

is  appellatur,  ad  quem  quotidia-  citorioj  because  he  to  whom  the 

nosnavisqussstuspertinet.  Instito-  daily  profits  of  a  ship  belong,  is 

tunc  loeum  habet,  cum  quis  ta-  called  exerciter.    The  action  t9i- 

benuB  fort^,  aut  cuilibet  n^otia-  siUaria  is  made  use  o^  when  a 

lioni,  servum  suum  pneposuerit,  master  hath  given  his  slave  the 

et  quid  cum  eo,  ejus  rei  causa,  management  of  a  shop,  or  com- 

cui  propositus  erit,  contractum  mitted  any  particular  affair  to  his 

fuerit.    Ided  autem  institoria  ap-  direction,  on   account    whereof 

pellatur,  quia,  qui  negotiationi-  someone  hath  been  induced  to 

bus  praeponuntur,  institores  vo-  enter  into  a  contract  with  the 

cantur.    Istas  tamen  duas  actio-  slave ;  and  this  action  is  called 

nes  praetor  reddit,  et  si  liberum  insiftorioj  because  all  persons,  to 

quis  hominem,  aut  alienum  ser-  whom  a  negotiation  is  committed, 

vnm,  navi  aut  tabernie  aut  cuili-  are  denominated  instUores.  The 

bet  negotiationi  pneposuerit;  sci-  pretor   hath  likewise  been   in- 

lioet,  quia  eadem  aequitatis  ratio  diiced,  by  the  same  equity,  to  give 

etiam  eo  casu  interveniat  these  two  actions  against   anf 

man,  who  employs  a  free  person, 
or  the  slave  of  another,  in  the 
mangement  of  a  ship,  a  ware- 
house, or  any  particular  affidr. 
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DE  TRIBUTORIA. 


i  in.  Introduxit  et  aliam  ac-  §  3.  The  prsetor  hath  also  in- 

tionem  praetor,  quas  tributoria  vo-  troduced  another  action   called 

catur ;  namque,  si  servus  in  pe-  tributoria  ;  for,  if  a  slave  with 

culiari  merce,   sciente   domino,  t&e  knowledge  of  his    master, 

negotietur,  et  quid  cum  eo  ejus  trade  upon  his  peculium^   and 

lei  caus&  contractum  erit,  ita  pree-  contracts   are   thereupon    made 

tor  jus  dicit,  ut,  quicquid  in  his  with  him,  the  praetor    ordains, 

mercibus  erit,  quodque  ind^  rei*  that  the  merchandize,  or  money, 

ceptum  erit,  id  inter  dominum,  arising  from  his  traffic,  shall  be 

si  quid  ei  debebitur,  et  caeteros  distributed  between  the  master, 

cieditores,  pro  rata  portione  dis-  (if  he  has  any  just  claim,)  and 

tribuatur:  et  ide6  tributoria  vo-  the  rest  ofthecreditors  in  a  rotable 

catur,  quia  ipsi  domino  distribu-  proportion ;  and  it  is  called  triih 

tionem  praetor  permittit.    Nam,  utoria  because  the  master  him- 

81  quis  ex  creditoribus  queratur,  self  is  permitted  to  make  the  dis^ 

quasi  minus  ei  tributum  sit,  quam  tribution  :   but,  if  any  creditor 

oportuerit,  hanc  ei  actionem  ac-  complain,  that  too  small  a  share 

commodat,  qu8»  tributoria  appel*  hath  been  allowed  him,  the  pro- 

latur.  tor  will  give  this  action,  called 

tributoria. 


DE  PECULIO,  ET  DE  IN  REM  VERSO. 

}  IV.  Prffitera  introducta  est  h  4.  The  action  concerning  a 
actio  de  peculio,  deque  eo,  quod  peculium,  and  things  converted 
in  rem  domini  versum  erit ;  ut  to  the  profit  of  the  master,  hath 
quamvi3  sin^  voluntate  domini  likewise  been  introduced  by  the 
negotium  gestum  erit,  tamen,  prs&tor;  for  although  business 
sivfe  quid  in  rem  ejus  versum  fu-  hath  been  transacted  by  a  slave, 
erit,  id  totum  prasstare  debeat;  without  consent  of  his  master, 
siv^  quid  non  sit  in  rem  ejus  ver-  yet,  where  the  profit  arises  is  con- 
sum,  id  eatentis  praestare  debeat,  verted  to  the  master's  benefit,  he 
quantends  peculium  patitur.  In  ought  to  be  answerable :  and,  al- 
rem  autem  domini  versum  intel-  though  the  master  should  derive 
ligitur,  quicquid  necessario  in  no  emolument,  he  ought  to  be 
rem  ejus  impendent  servus,  ve-  answerable  to  the  amount  of 
luti  si  mutuatus  pecuniam  credi-  the  peculium.  Whenever  any 
toribus  ejus  solvent,  aut  eedificia  thing  is  necessarily  expended  by 
ruentia  fulserit,  aut  familiae  fru-  a  slave  upon  the  master's  afiisirs, 
mentum  emerit,  vel  etiam  fun-  it  is  understood  to  be  a  conver- 
dum,  aut  quamlibet  aliam  rem  sion  to  his  benefit ;  as  if  a  slave 
necessariam  mercatus  erit.  Ita-  who  hath  borrowed  money, 
que,  si  ex  decern  puta  aureis,  should  pay  the  debts  of  his  mas- 
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qnos  senrus  tuus  k  Titto  mutuo  estate,  provision,  or  any  other 
accepit,  credilori  tuo  quinque  nu-  useful  thing :  therefore,  if  out  of 
reos  solverii,  reliquos  vero  quin-  ten  aurei.  borrowed  hy  a  slave,  he 
que  qnolil>et  mode  consumpserit^  should  pay  only  five  to  his  mus* 
pro  quinque  quidem  in  solidum  ter's  creditors,  and  squander  the 
damnari  debes ;  pro  cceteris  vero  rest,  the  master  ^ould  be  liable 
quinque  eateniks  quateniis  in  pe-  to  the  payment  in  solidum  of  the 
culio  sit.  Ex  quo  scilicet  appa-  five  aurci,  but,  as  to  the  other 
ret,  si  tott  decern  aurei  in  rem  tu-  five,  he  could  be  obliged  to  pay 
am  versi  fuerint,  totos  decem  au-  only  so  much  as  the  peculium 
reos  Titiumconsequi  posse:  lic^t  would  answer;  hence  it  will  ap« 
enim  una  sit  actio,  qu&  de  pecu-  pear,  that,  if  all  the  ten  attmhad 
Ho,  deque  eo,  quod  in  rem  domini  been  converted  to  the  master's 
versum  sit,  agitur;  tamen  duas  emolument,  the  lender  might 
habet  condemnationes.  Itaque  have  recovered  the  whole ;  for 
judex,  apud  quem  de  e&  actione  although  it  is  one  and  the  same 
agitur,  ante  dispicere  solet,  an  in  action,  against  a  peculium,  and 
rem  domini  versum  sit ;  nee  ali-  for  the  recovery  of  what  a  slave 
ter  ad  peculii  aestimationem  tran-  hath  converted  to  his  master's 
sit,  quam  aut  nihil  in  rem  domini  use,  yet  it  corries  with  it  two  dif- 
versum  intelligatur,  aut  non  to-  ferent condemnations;  hence, the 
turn.       Cum    autera    quseritur,   judge  does  not  estimate  the  value 

Juantum  in  peculio  sit,  ante  de-  of  the  peculium^  uniil  he  has  ex- 
ucitur,  quicquid  servus  dommo,  amined  how  much  if  any  hath 
8iv6,  qui  m  potestate  ejus  sit,  de-  been  expended  for  the  service  of 
bet ;  et,  quod  superest,  id  solum  the  master :  bat,  when  the  judge 
peculium  intelligitur.  Aliquando  proceeds  to  the  valuation  of  the 
tamen  id,  quod  ei  debet  servus,   peculium,  a  deduction  is  made  of 

3ui  in  potestate  domini  sit,  non  what  the  slave  owes  to  his  mas* 
educitur  ex  peculio ;  veluti  si  is  ter,  c^r  to  any  other  under  the 
in  ipsius  peculio  sit :  quod  eo  power  of  his  master,  and  the  re- 
pertinet,  ut,  si  quid  vicario  suo  mainder  only  is  considered  as pe- 
servus  debeat,  id  ex  peculio  ejua  culium.  But  it  sometimes  hap- 
son  deducatur.  pens,  that  what  one  slave  owes 

to  another  under  the  power  of  the 
same  master,  is  not  deducted; 
as  when  the  slave  who  is  the  cre- 
ditor, composes  a  part  of  his  debt- 
or's peadium  ;  for,  if  a  slave  be 
indebted  to  his  vicarial  slave,  this 
debt  cannot  be  deducted  from  the 
peculium. 


DE  CONCURSU  DICTARUM  ACTIONUBL 

f  T.   C»terum  dubiam   no»       1 6.  It  is  nevertheless  certain 
€iCiqain  it  quoque^  quia  jussu   that  be|  who  bath  eontiliclMl  with 
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domini  contraxerit,  cuiqiie  instU  a  slave  at  the  command  of  the 
toria  vel  exercitoria  actio  compe-  master  and  is  entitled  either  to 
tit,  de  peculio,  deque  eo,  quod  in  the  action  institoria  or  exerciio* 
rem  domini  versunf>  est,  agere  ria^  is  also  entiiled  to  the  action 
possit.  Sed  erit  stultissimus,  si,  de  peciflio  Qiid  in  rem  verso:  but 
omiss^  nctione,  qu&  faciilim^  so-  it  would  be  highly  imprudent  in 
lidum  ex  contractu  consequi  pos-  any  party  to  relinquish  an  action, 
sit,  se  ad  difficultatem  perducat  by  which  he  could  easily  recover 
probandi,  in  rem  domini  versum  his  whole  demand,  and,  by  recur-- 
esse,  vel  habere  servumpeculium,  ring  to  another,  reduce  himself 
et  tantum  habere,  ut  solidum  si*  to  the  difficulty  of  proving,  that 
bi  solvi  possit.  Is  quoque,  cui  the  money  he  lent  to  the  slave 
tributoria  actio  competit,  8equ6  de  was  converted  to  the  use  of  the 
peculio,  et  de  in  rem  verso,  age-  master,  or  that  the  slave  is  pos- 
re  potest;  sed  sane  huic  modo  sessed  of  a  pect^Zium  sufficient  to 
tributoria  ex{)edit  agere,  modo  answer  the  whole  debt.  He  ai- 
de peculio,  et  de  in  rem  verso,  so,  to  whom  the  action  iribnto- 
Tributoria  ideo  expedit  agere,  ria  is  given,  is  equally  entitled  to 
quia  in  ea  domini  conditio  prse-  the  action  de  peculio,  and  de  in 
cipua  non  est ;  id  est,  quod  dom>  rem  verso  ;  but  it  is  expedient,  in 
jno  debetur,  non  deducitur,  sed  some  cases,  to  use  the  one,  and  in 
ejusdem  juris  est  dominus,  cujus  some  cases  the  other :  but  the  ac* 
et  csBteri  creditores :  at,  in  actio-  tion  tributoria  is  generally  pre- 
ne  de  peculio,  ante  deducitur,  ferable,  because,  in  this,  the  con- 
quod  domino  debetur ;  et  in  id,  dition  of  the  master  is  not  princi- 
quod  reliquum  est,  creditori  dom-  pally  regarded  ;  i.  e.  there  is  no 
inus  condemnatur.  Rursus  de  pe-  previous  deduction  made  of  what 
culio  ideo  expedit  agere,  quod  in  •  is  due  to  him,  his  title  being  es- 
hac  actione  totius  peculii  ratio  teemed  in  the  same  light  with 
babetur ;  at  in  tributoria  ejus  that  of  other  creditors :  but,  in 
tantimi,  quo  negotiatur;  et  po-  the  action  de  peculioj  the  debt 
test  quisque  tertia  fort^  parte  pe-  due  to  the  master  is  first  deduct-^ 
culii,  aut  quarts,  vel  etian^  mini-  ed,  and  he  is  condemned  only  to 
md,  negotiari ;  mnjorem  autem  distribute  the  remainder  among 
partem  in  praediis  aut  fcenebri  the  creditors.  Again,  in  some  ca- 
pecunia  habere.  Prout  ergo  ex-  ses,  it  may  be  more  convenient  to 
pedit,  ita  quisque  vel  banc  ac-  bfing  the  action  de  peculio,  be- 
tionem,  vel  illam,  eligere  debet,  cause  it  effects  the  whole  pecu-- 
Xkrlif  qui  potest  probare  in  rem  liunh  whereas  the  action  tribu-^ 
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domini  versnm  esse,  de  in  rem   ttnria  re^rds  only  so  much  of  it 
verso  agere  debet  as  harh  been  made  use  of  in  traf- 

fic; and  it  is  possible,  that  a 
slave  may  have  trafficed  only 
with  a  third,  a  fourth,  or  some 
very  s.mall  part,  and  that  the  rest 
consists  of  lands,  slaves,  or  money, 
lent  at  interest.  Therefore  it  be- 
hooves every  man  to  choose  that 
remedy,  which  may  be  most  ben- 
eficial to  him ;  but,  if  the  credi- 
tor can  prove  a  conversion  to  the 
use  of  the  master,  he  ought  to 
proceed  by  the  action  de  in  rem 
verso. 

DE  FILIlS-FAMIUAa 

i  YL  Qms&  diximus  de  servo        §  6.  What  we  have  said,  con- 

et  de  domino,  eadem  intelligimus  cernins:  a  slave  and  his  master, 

et  de  filio  et  filia,  et  nepote  et  takes  place  equally  in  re^fard  to 

nepte,  et  patre  tvove,  cujus  in  children  under  power,  and  their 

potestate  sunt.  parents. 

DE  SENATUS-CONSULTO  MACEDONIANO. 

(  Vll.  Illud  propria  servatur       i  7.  But  children  are,  in  some 

in  eorum  persona,  quod  senatus-  respects,    particularly   regarded 

consultum   Macedonianum  pro-  by  the  itfarecfoniVin  decree  of  (he 

hibuit  mutuas  pecunias  dari  eis,  senate,  which  prohibits  money  to 

qui  in  potestate  parentis  simt ;  et  be  lent  them,  while  under  power 

ei,  qui  credideril,  denegatur  ac-  of  their  parents ;    for  creditors 

tio  tarn  adversus  ipsum  filium  are  not  sufiered  to  bring  any  ac« 

filiamve,nepotemneptemve,  (siv6  tion,  either  against  the  children, 

adhuc  in  potestate  sint,  sivd  mor*  even  after  they  are  emancipated, 

te    parentis,   vel  emancipatione,  or    against  tlieir    parents,    who 

su»    potestatis    esse    ca»perint,)  emancipated   them.      This  cau- 

qjuam  adversus  patrem  avumv^,  tion  was  adopted  t  y  the  senate, 

siv^  eos  habeat  adhuc  in  potes*  because  young  heirs,  loaded  with 

tate,  siv^  emancipaverit.      Quae  debts  contracted  for  luxury,  have 

ide5  senatus  prospexit,  quia  s»pe  laid  snares  against  tlie  lives  of 

onerati  sre  alieno  creditarum  pe-  their  parents, 
guniarum,  quas  in  luxuriam  con- 
sumebant,  vitas  parentum  insidia- 
bantur. 

DE  ACTIONE  DIVECTA  IN  PATREM  VEL  DOMINUM.     . 

§VIII.  Illud  in  sumiitai,admo-        §8.  In  fine,  we  may  observe, 
nendi  sumus,  id,  quod  jussu  pa-    that  whatever  hath  been  contract- 
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tris  dominive  contractual  fuerit, 
qnodqne  in  rem  ejus  versum  erit, 
directo  quoqne  posse  k  patre  do- 
miiiove  condici,  Uuiquam  si  prui* 
cipaliter  cum  ipso  negoiium  ges- 
turn  esset.  Ei  quoque,  qui  exer- 
citoria  vel  institona  actione  tene* 
tur,  directo  posse  condici  placet, 
quia  hujus  quoque  jussu  contrac- 
tual inteliigitur. 


ed  for  nt  the  command  of  a  pa* 
rent  or  master,  and  converted  to 
their  use,  may  be  recovered  by  a 
direct  action  against  the  iaiher  or 
master  in  the  same  manner,  as  if 
the  contract  had  been  originally 
made  with  them.  And  he,  who 
is  liable  to  the  action  institoria 
or  exhibitoria^  may  also  be  sued 
by  a  direct  action,  inasmuch  as 
the  contract  is  presumed  to  have 
been  made  at  bis  commaDd. 


TITULUS  OCTAVUS. 

DB  NOXALIBUS  ACTIONIBU& 

D.  ix.  T.  4.    0.  iii.  T.  41. 


DE  RERVIS.     8UMMA. 

EX  maleficiis  servornm,  velu-       Noxal  actions  are  given  on  ac- 
ti  si  furtum  facerint,  out  bona  ra*    count  of  the  nfiences  of  8l«v<*8 
puerint,   aut  damnum  dederint,    as  when  a  slave  commits  a  theft 
Aut  mjuriam  commiserint,  nox-   or  robbery,  or  does  any  damage 
ales  actiones  prodite  sunt;  qui-   orinjuiy.     And,  when  the  nias- 
bus  domino  damnato  permittiur    ter  or  owner  of  a  slave  is  con* 
aut    litis  flBstimationem  sufferre,   demned   upon  this  account,  it  is 
aut  ipsum  hooiinemiioxaB  dedere.    in  his  option  either  to  pay  the  es- 
timate of  the  damage  done,  or  de* 
liver  up  bis  slave  as  a  recom- 
pense. 


QUID  SIT  NOXA  £T  NOXIA. 

1 1.    Noxa  autem  est   ipsum       }  1.  tJoxa  \%  the  slave,  the  of* 

eorpua,  quod  nocuit ;  id  est,  ser-  fender.    Noxia  is  the   offence, 

Tus :  noxia  ipsum  maleficiura ;  whether  tbeit,  damage,  rapine,  or 

Teluti  furtum,  rapma,  damnum,  injury. 
injuria. 
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RATIO  HARUM  ACnONUH 

f  II.    Summft  aiitom  ratione       §  2.  It  is  reoflonably  permitted 

permissuni  est    iioxs^deditione  to  the  master  to  deliver  up  the 

fungi ;    uamque    oral    iuiquum,  offending  slave  :    lor  it  would  be 

nequitiam  eorum  ultra  ipsorum  unjust  to  make  tiie  muster  liuble, 

corporum    doaiiuis    damnosam  beyond  the  body  of  the  slave 

esse.  himself. 


EFFECTU8  NOXiB  DEDITIONia 


i  III.  Dominus,  noxali  judicio 
servi  sui  nomine  conv^ntus,  ser- 
Yum  actori  noxas  dedendo  libera- 
tor; nee  minus  in  perpetnum 
ejus  servi  dominium  k  domino 
transfertur :  sin  autem  damnum 
ei,  cui  dediuis  est,  servus  resar- 
cierit  queesitk,  pecuni4,  auxilio 
prsBtoris,  invito  domino,  mauu- 
mittetun 


i  3.  In  a  noxal  action  brought 
against  a  master,  he  muy  clear 
hmiself  by  giving  up  his  slave  to 
the  plaintiff,  in  whom  the  proper- 
ty will  become  absolutely  vested ; 
but,  if  the  slave  can  satisfy  his 
new  master  in  money  for  the 
damage,  he  may  be  manumitted 
on  application  to  the  prsBtori 
though  bis  new  master  should 
be  unwilling. 


DE  ORIGINE  HARUM  ACTIONUM. 

•}  IV.  Sunt  autem  constitutss  }  4.  Moxal  actions  are  appoint- 

nozales  actiones,  ant  legibus,  aut  ed  either  by  the  laws,  or  by  the 

edicto  prntoris;    legibus,  veUni  edict  of  the  prcetor.    By  the  laws, 

furti  ex  lege  xii  tabulnrum,  dum-  as  for  tbefl,  by  the  law  of  the 

ni  iiijnriiB  ex  lege  Aquilia  ;  edicto  twelve  tables  ;  for  injurious  dnin* 

proBtoris,  veliiti  injuriarum,  et  vi  age,  by  the  law  Atpnilia;  for  ia* 

bonorum  raptorum.  juries  and  (roods  takeu  by  force, 

by  the  prestor's  edict. 


QUI  CONVENIUNTUR  NOXALI  ACTIGNE. 

}  T.  Omnis  autem  noxalis  ac*  }  5.  No  real  actions  follow  the 

tio  capit  sequitur ;  nam,  si  servus  person  ;    thu«i,  the  master  is  lia- 

tnu8noxamcommiserit,quarodin  ble  while  the  slare  belongs  to 

Iq  tu&  potestate  sit,  tecum  actio  him;  if  the  slave  become  subject 

est :  si  autem  in  alterius  potesta-  to  a  new  master,  then  he  becomes 

tem  pervenerit,  cum  illo  incipit  liable;  but,  if  the  slave  be  manu- 

actio  esse :    at,  si    manumissus  mitted,  he  may  be  prosecuted  by 

fuerit,  directo  ipse  tenetur,  et  ex-  a  direct  action  ;    and  the  noxtB 

tinguitur  upxa>  deditio.    Ex  di-  c/edt/to,  is  extinguished.    But  an 

Terso  quoque  directa  actio  noxa-  action,  which  was  at  first  direct, 

lis  esse  incipit ;  nam,  si  liber  ho-  may  afterwards  become  noxal ; 

no  noxiam  conoimiserit,  et  is  ser-  for  if  a  free  man,  guilty  of  mal« 
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vus  tuus  esse  coBperet,  (quod  qui-  feasance,  become  a  slave,  (and 

busdanri  casibus  elfici  primo  libro  onr  first  book  shows  in  what  cases 

Kadidimus,)  incipit  tecum  esse  this  may  happen,)  then  the  direct 

noxalis  actio,  quae  ante  directa  action  against  the  slave,  Is  change 

fuisset.  ed  into  a^  noxal  action  against 

the  master. 


SI  SERVUS  DOMINO  NOXIAM  COMMISERIT,  VEL  CONTRA. 

§  YI.  Si  servus  domino  noxiam       §  6.  Although  a  slave  commit 

commiserit,  actio  nulla  nascitur  ;  mal-feasance  against  his  master, 

namque  inter  dominum  et  eum,  yet  no  action  is  given;    for  no 

qui  in  potestate  ejus  est,  nulla  "obligation  can  arise  between  a 

obligatio  nasci  potest.     Ideoque,  master  and  his  slave;  and  if  the 

si  in  alienam  potestatem  servus  slave  pass  under  the  power  of 

pervenerit,  aut  manu missus  fue-  another  master,  or  is  manumitted, 

rit,  neque  cum  ipso,  neque  cum  no  action  lies  either  against  him 

eo,  cujus  nunc  in   potestate  sit,  or  his  new  master ;    whence  it 

agi  potest :    unde,  si  alienus  ser-  follows,  that,  if  the  slave  of  an- 

vus  tibi  noxiam  commiserit,  et  is  othershouldcommit  mal-feasance 

postea  in  potestate  tu&  esse  coBpe-  against  you,  and   become  your 

rit,  interdicitur  actio ;    quia  in  slave,  the  action   is  forbidden : 

eum  casum  deducta  sit,  in  quo  for  the  case  has  arisen  in  which 

consistere  non  potuit.      Idedque,  it  cannot  be  brought.     There- 

licM  exierit  de  tuA  potestate,  age-  fore,  allho»igh  a  slave  hath  passed 

Te  oon  potcs ;   quemadmodum  si  out  of  your  power,  you  cannot 

doniinus  in  servumsuumaliquid  sue  him:    neither  can   a  slave, 

commiserit,  nee.  si  manumissus  who  hath  been  aliened  or  manu- 

aut  alienatus  fuerit  servus,  ullam  mitted,  bring  any  action  against 

Ectionem  contra  dominum  habere  his  late  master. 
potest. 


DE  FILHS-F'AMILIARUM. 

§  VII.  Sed  veteresquidem  hoc        §  7.  The  ancients  indeed  ad- 

in  filiisfamiliarum  masculis  et  mitted   this  law  of  the  forfeiture 

fcsminis  admisere ;    nova  autem  of  the  person,  even  in  cases  of 

hominum  conversatio  hujusmodi  children,  whether  male  or  female: 

asperitatcm  rect^  respuendam  es-  but  later    limes    have    rightly 

se  existimavit,  et  ab  usu  commu-  thought,  that  such  rigorous  pro- 

ni  hoc  penitQs  recessit.      Quis  ceeding:,  ought  to  be  exploded ; 

enim  patiatur,  filium  suum,  et  and  it  hath  therefore  passed  whol- 

maxima    filiam,  in   noxani  alii  ly  into  disuse  :  for  who  could  suf- 

dari  ?    ut  pen^  per  filii  corpus  fer  a  son,  and  niore  especially  a 

pater  magis  quam  filius  periclite-  daughter,  to  be  delivered  up  as  a 

lur ;  cum  in  filiabus  etiam  pudi-  forfeiture  to  a  stranger  ?    for,  in 

citi«  &vor  hoc  ben^  excludat.  the  case  of  a  sou,  the  punishment 
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Etideb  placuit,  in  servos  tanlum- 
modo,  noxales  actiones  esse  pro- 
ponendas ;  curn,  apud  veteres  le- 
gum  conimeiitatores,  inveneri- 
mus  sfldpitis  dictum,  ipsos  filios- 
familiarum  pro  suis  delictis  pos- 
se coQveniri. 


of  tm  father  would  be  greater, 
than  that  of  the  son  ;  and,  in  the 
case  of  a  dauo^hter,  the  rules  of 
modesty  forbid  the  practice.  It 
hath  therefore  prevailed,  that 
noxal  actions  should  apply  to 
slaves  only  :  and,  we  find  it  often 
laid  down  in  the  old  books,  that 
sons  of  a  family  may  be  sued  for 
their  own  misdeeds. 


TITULUS  NONUS. 
SI  QUADRUPES  PAUPERIEM  FECISSE  DICATUR. 

D.  ix.  T.  1. 


DE  ACTIONE,  SI  QUADRUPES  EX  L.  XU.  TAB. 

ANIMALIUM  nomine,  qua  A  noxal  action  is  given  by  the 
ratione  cnrent,  si  qua  lasci  vi&,  nut  law  of  the  12  tables^  when  dan:- 
pavore,  aut  feritate,  pauperiem  age  is  done  by  brute  animalsy 
fecerint,  noxalis  actio  leorexii  tab.  through  wantonness,  fright,  or 
prodita  est :  quaeanimalia,  si  nox-  furiousness  ;  and  when  delivered 
s  dedantur,  proficiunt  reo  ad  lib-  up  in  atonement  for  the  damage 
erationem  ;  quia  ita  lex  xii  tabu-  done,  the  defendant  is  cleared 
larumscriptaest, utputa,siequu3  from  the  action:  for  it  is  thus 
calcitrosus  calce  percusserit,  aut  written  in  the  law  of  the  12  ia- 
bos,  cornu  petere  solitus,  cornu,  bles^xl  a  horsey  apt  to  kick j  should 
petierit.  Haec  autem  actio  in  iis,  strike  with  his  foot ;  or  if  an  ox, 
que  contra  naturam  moventur,  accustomed  to  gore^  should 
locum  habet ;  csterum,  si  geuita-  wound  any  man  with  his  hornst 
lis  sit  feritas,  cessat  actio.  Deni-  &c.  But  a  noxal  action  takes 
que,  si  ursus  fugerit  k  domino,  et  place  only  when  animals  act  con- 
sic  nocuerit,  non  potest  quondam  trary  to  their  nature  ;  for,  when 
dominus  conveniri,  quia  desiit  the  ferocity  of  a  beast  is  innate, 
dominusesse,ubiferaevasit.  Pau-  no  action  can  be  given  ;  so  that, 
peris  autem  est  damnum  sinfe  in-  if  a  bear  break  loose  from  his 
jnri&  facientis  datum ;  nee  enim  master,  and  mischief  be  don^ 
potest  animal  injuriam  fecisse  di-  the  master  cannot  be  sued ;  fos 
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oi,  quod  sensn  caret.  Haec  fpiu  ho  ceased  to  be  the  master  as 
detu  lid  noxalem  pertinent  ac-  soon  as  the  beast  escaped.  The 
Uonem.  word  panperies  denotes  a  dam* 

age,  by  which  no  injury  is  in- 
tended ;  for  an  animal,  void  of 
reason,  cannot  be  said  to  have 
committed  an  injury.  Thus 
much  as  to  noxal  actions. 

DE  ACTIONE  iEDILITIA,  CONCURRENTE  CUM  ACTION E  D£ 

PAUPERIE. 

}  I.    Caeterura  sciendum  est,       i  1.  It  must  be  observed,  that 

aediiitio  edicto  prohiberi  nos  ca*  the  edict  of  the  Edile  forbids  any 

nem,  verrem,  aprum,  ursum,  leo-  man  to  keep  a  dog,  a  boar,  a 

nem,  ibi  habere,  qua  vul^6  iter  bear,  or  a  lion,  where  there  is  a 

fit;  et,  si  advers^s  ea  fuctum  erit,  public  passage  or  highway :  and» 

et  nocitum  libero  homini^esse  di-  if  this  prohibition  be  disobeyed^ 

catur,  QUod  bonum  et  eequum  ju-  and  any  freeman  receive  hurt,^ 

dici  videtur,  tanti  dominus  con-  the  master  of  the  beast  may  be 

demnetur;   cseterarum  verb  re-  condemned  at  the  discretion  of 

rum,  quanti  damnum  datum  sit,  the  judge ;  yet,  in  other  cases  of 

dupli.    Prater  has  autem  sedili-  damage,  the  condemnation  must 

tias  actiones,  et  de  pauperie  lo-  be  in  double  the  amount    Be* 

cum  habebit;    nunquam    enim  sides  the  Edilitian  action,  an  ac- 

actiones,  presertira  pcBuales,  de  tion  for  damage,  called  pauperies 

eftdem    re     coacurrenteS|    alia  may  also  take  place  against  the 

eliam  consumit.  same  person :   for  actions,  espe- 

,  cialiy  penal  actions,  may  concur 

on  account  of  the  same  thing, 
without  the  one  destroying  the 
other. 


TITULUS  DECIMUS. 
DE  ns,  PER  aUOS  AGERE  POSSUMUS. 

PER  QUOS  AGERE  UCEAT. 

NUNC    admonendi    stimus,  We  must  now  remark,  that 

agere  posse  quemlibet  hominem  any  man  may  commence  a  miit, 

ant  ftao.nomine  aut  alieno.    All*  in  his  own  name,  or  in  that  ^ 

on0|  veluti  procuratorio,  tutorio,  another,  as  of  a  proctor,  a  tutor, 

eoratorio  i  cum  olim  in  uau  fuia*  or  a  curator }  but  ancientlyi  one 
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set,  alterius  nomine  agi  non  pos-  person  could  not  sue  in  the  name 
se,  nisi  pro  populo,  pro  libertate,  of  anether,  unless  in  a  public 
pro  tutela.  Prasterea  lege  Hos-  cause,  in  a  cause  to  establish 
tili&  permissum  erat  furti  agere  freedom,  or,  in  a  cause  of  tutel* 
eorum  nomine,  (jui  apud  hostes  age.  It  was  afterwards  permit- 
essent,  aut  reipublicae  causa  ted  by  the  law  Hostiliaf  that  an 
abessent^  quivh  in  eorum  cujus  action  of  theft  might  be  brought 
tutela  essent.  Sed,quia  hoc  non  in  the  names  of  captives ;  or  of 
minimam  incommoditatem  habe-  persons  absent  upon  the  affairs 
bat,  quod  alieno  nomine  neque  of  the  republic  ;  or  who  were  un- 
i^re,  neque  excipere  actionem,  der  the  care  of  tutors.  But,  as  it 
licebat,  ccsperunt  homines  per  was  found  in  later  times  to  be 
procuratores  litigare.  Nam  et  highly  inconvenient,  that  any 
morbus  et  SBtas  et  necessaria  pere-  man  should  be  prohibited,  either 
grinatio,  itemque  all®  multsD  from  suing,  or  defending  in  the 
causa,  sspe  hominibus  impcdi-  name  of  another,  it  by  degrees 
mento  sunt,  quo  minus  rem  suam  became  a  practice  to  sue  by  proc- 
ipsi  exeqvii  possint.  tors ;  for  ill  health,  old  age,  the 

necessity  of  travelling,  and  many 
other  cases,  continually  prevent, 
n^nkind   from    being  able    to 
prosecute    their  own  affairs  in 
person. 


QITIBUS  MODIS  PROCURATOR  CONSTITUATUR. 

i  L  Procurator  neque  certis  §  1.  A  proctor  may  be  apoiat' 
irerbia,  neque  presente  semper  ed  withoul  any  certain  form  of 
adveraario,  im5  et  plerumqilie  eo  words,  nor  is  the  presence  of  the* 
ignorante,  constititur :  cuicunque  adverse  party  required ;  indeed 
eoim  permiseris  rem  tuam  agere,  it  is  generally  done  without  his 
aat  defendere,  is  tuus  procurator  knowledge.  Whoever  is  eon* 
inteUigitur.  ployed  to  sue  or  to  defend  for  an- 

other, is  understood  to  be  a  proe- 
tor. 


QUIBUS  MODIS  TUTORES  VEL  CURATORE3  CONSTITUUNTUE^ 

}  II.  Tutoreset  curatores  que-       }  2.  We  have  already  explain- 
madmodum  constituantur,  primo   ed  in  the  first  book,  how  tiitom^ 
libro  expositum  est.  and  curators  may  be  appointed. 
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TITULUS  UNDECIMUS. 

DE    SATISDATIONIBUS. 

D.  ii.  T.  &  C.  ii.  T.  ST. 

DE  JUDiaO  PERSONAU. 

SATISDATIONUM  modus  In  taking  security,  the  ancient 
alius  antiquitati  placuit,  atium  practice  differs  from  the  modern  ^ 
novitas  per  usum  amplexa  est.  lor  merely  in  a  real  action,  the 
Olim  enim,  si  in  rem  a^ebatur,  defendant,  in  possession,  was 
satisdare  possessor  compellebatur,  compelled  to  gire  security,  so 
ut,  si  victus  esset,  nee  rem  ipsam  that,  if  he  lost  his  cause,  and 
jrestitueret,  nee  litis  sestimationem,  could  neither  restore  the  thing 
potestas  esset  petitori  aut  cum  eo  itself,  nor  pay  the  value  of  it,  th« 
a^ndi,  aut  cum  fide-jussoribus  demandant  might  be  enabled 
ejus ;  quo  satisdatio  appellatur  either  to  sue  him,  or  his  bail : 
judicatufn  solvi :  i;nde  autelti  and  this  species  of  bail  is  termed 
sic  appelletur,  facile  est  intellige-  Judicatum  solvi :  nor  is  it  diffi- 
re ;  namque  stipulabatur  quis,  ut  cult  to  understand,  why  it  is  so 
solveretur  sibi,  quod  fuisset  judi-  called  ;  for  as  every  demandant 
catum  ;  multo  magis  is,  qui  in  (stipulated,  that  the  thing  adjudg-- 
rem  actionc  conveniebatur,  satis-  ed  to  him  should  be  paid,  it  was 
dare  cogebatur,  si  alieno  nomine  still  more  reasonable,  that  the 
judicium  accipiebat.  Ipse  au-  person  sued  in  a  real  action 
9em,  qui  in  rem  agebat,  si  suo  no-  should  be  obliged  to  give  securi- 
mine  petebat,  si^tisdare  non  coge-  ty,  if  he  received  judgment  in  the 
batur.  Procurator  vero,  si  in  name  of  another.  A  plaintiff  in 
rem  agebat,  satisdare  jubebatur,  a  real  action  suing  in  his  own 
rem  raiam  d^mtnum  habitur  name,  was  not  called  to  give  se* 
mm ;  periculum  enim  erat,  ne  curity :  but  a  proctor  was  order- 
iterdm  dominus  de  e&dem  re  ex-  ed  to  give  security,  that  his  acts 
periretur.  Tutores  verb  et  cura-  would  be  ratified  by  his  princi- 
tores  eodem  modo,  quo  procura-  pal,  rm  raiam  dominum  habi- 
tores,  satisdare  debere,  verba  turum  ;  for  the  danger  was,  lest 
edicti  faciebant.  Sed  aliquando  the  client  should  bring  a  fresh 
his  agen^ibus  satisdatio  remitteba-  suit  for  the  same  thing  ;  and  by 
tar.  Hiep  ita  erant,  si  i;i  reiA  the  words  of  tjie  edict  ev^p  tu- 
aget^e^tur.  tors  and  q\irators  were  compella- 

ble to  give  security,  as  well  as 
proctors,  though  it  was  sometimes 
remitted  when  they  were  plain- 
tiffs. Such  was  the  practice  in 
l^eal  actions. 
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DE  JUDICIO  PERSONALL 


\  I.  ^i  verb  in  personam,  ab 
actoris  quidem  pane,  eadem  ob- 
tinebant,  qiis  diximus  in  actione, 
qu&  in  rem  agitur  ;  ab  ejus  ver6 
parte,  cum  quo  agitur,  siquidem 
alieno  nomine  aliquis  interveni- 
ret,  omnimodo  satisdaret ;  quia 
nemo  defensor  in  aliens  re'sin^ 
satisdatione  idoneus  esse  creditur. 
Quod  si  proprio  nomine  aliquis 
judicium  accipiebat  in  personam, 
judicatum  solvi  satisdare  non 
cogebatur. 


{ 1.  The  rules  as  to  security, 
on  part  of  the  plaintiff,  which 
were  observed  in  real,  obtained 
also  in  personal  actions  ;  and,  if 
the  defendant  proceeded  in  an- 
other's name,  he  was  obliged  to 
give  caution ;  for  no  one  was  re- 
puted a  competent  defendant  in 
the  causfe  of  another,  unless  secu- 
rity was  given :  but,  whenever 
any  man  was  convened  in  a  per- 
sonal action  if  the  defendant  stobd 
suit  in  his  own  name  he  was  not 
compelled  to  give  h^il  jtidicutum 
solvt  (i.  e.  fully  to  comply  with 
the  judgment  of  the  Court. 


WS  NOVUM.     DE  REO. 

\  11.  Sed  hodie  htec  aliter  ob-  §  2.  But  at  present  a  difiS^nt 

tervantur.      Siv^  enim  quis  in  practice  prevails  ;    for,  a  defend- 

rem  actione  convenitur,  siv^  per-  ant  sued  in  his  own  name^  either 

sonali,  suo  nomine,  nuUam  satis-  in  a  real  or  personal  action^  is  tipl 

dationem    pro  litis  SBstimatione  compellable  to  give  secuHty  for 

dare  compelliiur ;    sed   pre  su&  the  payment  of  the  estimation  of 

tantum  person^,  quod  in  judlcio  the  suit,  but  only  for  bis  own  per- 

permaneat  usque  ad  terminum  son  ;   to  wit,  that  he  will  remdin 

litis ;    vel  committitur  sute  pro*  in  judgment  until  the  cause  is 

mission!  cum  jurejurando,  quam  determmed ;  and  this  security  is 

juratoriam    cautionem    vocant;  sometimes    given    by    sureties; 


vel  uudam  promissionem,  vel  sa* 
tisdationem,  pro  qualitate  per* 
sonae  susb,  dare  compellitur. 


sometimes  by  a  promise  upon 
oath,  which  is  called  a  juratory 
caution ;  and  sometimes  by  a 
simple  promise  without  oath,  ac- 
cording to  the  quality  of  the  de- 
fendant 


DE  PECURATORE  ACTORia 


i  III  Sin  autem  per  procura-  §  3.  But,  where  a  suit  is  com- 

torem  lis  vel  infertur  vel  suscipi-  menced  or  defended  by  a  proctor, 

tar,  in  actoris  quidem  personii,  si  if  the  proctor  of  the  plaintiff,  does 

non  mandatum  actis  insuiuarum  not  either  enrol  a  mandate  of  ap^- 

est,  vel  prosens  dominus  litis  in  pointment  in  the  acts  of  couft, 

judicio  procuratoris  sui  personam  (that  is,  file  his  power  of  attorney) 
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confirmaTerit,  ratam  rem  domi-  or  cause  his  client  to  nominate 

num    habiturum,   satisdationem  him  publicly,  he  is  obliged  to 

Srocurator  dare  compellitiir :  eo-  give  security,  that  his  client  will 

em  observando  et  si  tutor  vel  ratify  his  proceeding.    Such  is 

curator,  vel  ali®  tales  personee,  the  rule  also  if  a  tutor,  curator, 

q^m  alienarum  rerum  guberna-  or  agent,  commences  suit  by  b 

tionem  receperunt,  litem  quibus-  proctor, 
dam  per  alium  inferunt. 


DE  PROCURATORE  REI  PRiESENTIS. 

}  ly.  Si  verb  aliquis  conveni-       J  4.  When  a  party  is  sued^  and 

tur,  siquidem  prssens  procurato-  is  ready  to  nominate  a  proctor,  he 

rem  dare  paratus  est,  potest  vel  may  appear  in  open  conrt^  and 

ipse  in  judicium  venire,  et  sui  confirm  the  nomination  by  giving 

procuratori^  personam  per  judi-  the  caution  jvdicatum  solvi  un« 

catum  9olvi  satisdationem  solem-  der  the  usual  stipulation  ;    or  he 

ni  stipulatione  firmare ;  vel  extra  may  appear  out  of  court,  and  be- 

judicium  satisdationem  ezponere,  come  himself  the  surety,  that  his 

per  quam  ipse  sui  procuratoris  proctor  will  perform  all  the  cov- 

fidejussorezistat  pro  omnibus  Ju-  enants  in  the  instrument  of  cau- 

dieatum  soliSt  satisdationis  clau-  tion  ;    and  whether  this  be  done 

sulis :   ubi  et  de  hypotheca  sua-  in  court,  or  out  of  court,  be  must 

rum  rerum  convenire  compelli-  make  his  estate  chargeable  that 

tur,  siv^  in  judicio  promiserit,  his  heirs,  as  well  as  himself,  may 

siv^  extra  judicium  caverit,  ut  be  bound.    And  a  farther  cau- 

lam  ipse  quam  hsredes  ejus  ob-  tion  or  security  must  be  given, 

ligentur.    Alia  insuper  cautela,  that  he  will  either  appear  in  per* 

satisdatione  propter  personam  ip-  son  at  the  time  of  pronouncing 

siuB    exponenda,  quod  tempore  sentence,  or  that  his  surety,  in 

sententifiB  recitandsB  in  judicium  case  of  non-appearance,  shaU  be 

yeniet,  vel,  si  uon  venerit,  omnitf  bound  to  pay  whatever  the  sen- 

dabit  fidejussor  quae  in  condem*  tence  exacts^  if  no  appeal  be  in- 

natione  continentur,  nisi  fuerit  terposed. 
provocatum. 


DE  PROCURATORE  REI  ABSENTIS. 

}  y.  Si  vero  reus  prrosto  ex  i  6.  When  a  defendant  does 

quftcunque  caus&  nofi  fuerit,  et  not  put  in  an  appearance,  then 

alius  velit  defensionem  ejus  sub-  any  other  person,  who  is  willing, 

ire,  nulla  differentia  inter  actiones  may  take  upon  himself  the  de- 

in  rem  vel  personates  introducen-  fence  for  him,  and  this  maybe 

d&,  potest  hoc  facere  ;    ita  tamen  done  either  in  a  real  or  personal 

ut  sniisdoiionemjudicatum  solvi  action  without  distinction,  if  the 

pro    litis    cestimatione    prsestet«  ceL\iiioi\judicatum  solvi  be  enter* 
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JJfeno  Mkim  seeundiiin  v«t«-ein  ed  into  for  tbe  paymmt  of  the  ei- 
re^alaai,  (ut  jam  dtotuia  esl)  timatioB  of  the  suit ;  foi  no  man, 
alien®  rei  sine  satisdatione  de-  according  to  the  ancient  rule  al- 
ienser  idoneus  initeliigitur.  ready  mentioned,  can  be  said  to 

defend  the  cause  of  another  le- 
gally, iinless  security  be  gi?eD« 

UNDE  HiEC  FORMA  DKCENDA. 

i  YI.  Q,u<B  omnia  apertius  et  }  6.  But  such  forroiJities  may 

psrfectius  quotidiano  judiciorum  be  more  perfectly  leaiped^  fiom 

ruaa  ^in  ipsis  rerum  documentis  the  usage  and  practice  of  cowts» 
apparent 

UBI  HiEC  FORMA  OBSEKVANDA. 

i  VII.  Ctuam  formam  nou  so-  J  7,  We  have  judged  it  expo- 
1dm  in  bae  regi&  urbe^  sed  etiam  dient,  that  these  forms  shall  pre- 
omitibas  noetris  provineiis,  (etsi  rail,  not  only  in  Comtantinople^ 
piopter  imperitiam  fort^  aliter  ce-  but  also  in  all  our  ot^ier  p^oTr 
lebratur,)  obtinew  censemus;  inces,  (although  through  igno* 
cum  necesse  sit,  omnes  provinci-  ranee  they  may  have  practised 
as  caput  omnium  nostrarum  civ-  diflferently) ;  for  it  is  necessary^ 
itatum,  id  est,  banc  regiam  ur-  that  all  the  provinces  should.be 
beoii  ^usque  observantiam,  sequL   guided  by  the  example  of  the  cap- 

iiol  of  our  dominions,  and  follow 
the  practice  of  our  royal  city. 


TITULUS  DUODECIMUS. 

DE  PERPETUIS  ET  TEMPORALlBDS  ACTIONIBUS,  ET 

QUiB  AD  HiEREDES  ET  IN  HiERBDES 

TRANSEUNT. 

a  iv.  T.  11. 

■ 

DE  PBRPETOIS  ET  TEMPORALlBtfS  ACmONIBtTR 

HOC  loco  admonendi  sumus,  All  those  actions,  which  took 

casquidemactiones,  quae  ex  lege,  their  rise  from  the  law,  the  de- 

senatusve  consulto,  siv6  ex  sa-  crees  of  the  senate,  or  the  consti- 

cris  constitutionibus,  proficiscun-  tutions,  were  ancienUy  consider- 
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tur,    perpetao  aolers   antiqnitfjis  ed  as  always  in  force:  but  the  la- 

competere,  donee  sacne  constitu-  ter  emperors  have  by  their  ordi- 

tiones  tarn  in  rem,  quam  in  per-  nances  fixed  certain  limits  both 

sonam,  actionibns  certos  fines  de-  to  real  and    personal    actions, 

derant :  eas  rero,  quae  ex  propriA.  Actions,  giren  by  virtue  of  the 

preetoris   jurisdicrione    pendent,  prestor's  authority,  are  generally 

pleri^mque  intra  annum  vivere ;  limited  to  one  year ;  for  snch  is 

nam  et  ipsius  prstoris  intra  an-  the  duration  of  his  office :  but 

num  erat  impcriUm.    Aliquando  sometimes  the  prstorian  actions 

tamen  et  in  perpetuum  extendun-  are  made  perpetual ;  that  is  they 

tur,  Id  est,  usque  ad  finem  con-  are  extended  to  the  limits  intro- 

stttotionibus  introductum ;  qua-  duced  by  the  eonstitutions :  such 

les  sunt  ese,  quas  bonorum  pos-  are  those  actions,  which  the  prss^ 

sessori,  csBterisquae,  qui  hsBredis  tor    gives  to  the   possessors  of 

loco  sunt,  accommodat.      Furti  goods,  and  to  others,  who  hold 

quoque  manifest!  actio,  quamvis  the  place  of  heirs.    The  action 

ex  ipsius  preetoris  jurisdictione  of  manirest  theft  is  also  perpetual, 

proficiscatur,  tamen  perpetud  da-  although  it  proceed  from  the  meie 

tur ;  absurdum  enim  esse  existi-  authority  of  the  pretor ;  for  it 

mavit,  anno  earn  terminari.  was  thought  absurd,  to  limit  this 

action  to  a  year. 


D£  AOnONlBUS,  WM  IS  ILEREDES  TRAN8EUN1*  V£L  NON. 

}  I.  Non  autem  omnes  acliones,       }  1.    Not  all  actions  in  gener- 

qu8B  in    aliquem  aut  ipso  jure  al,  which  either  the  law,  or  the 

competunt)  aut  k  pretore  dantur,  preetor,  allows  also  aninst  a  man, 

et  in  hflsredem  asqufe  competunt,  will  be  also  allowed  against  his 

aut  dari  solent^    Est  enim  certis-  heirs :  for  it  is  a  sure  rule  of  law, 

sima  juris  regula,  ex  maleficiis  that  penal  actions,  arising  from 

pGdnales  actiones  in  haeredem  rei  mal-feasance,  will  not  lie  against 

non  competere ;  veluti  furti,  vi  the  heir  of  an  offender ;  such  as 

bonorum  raptomm,   injuirarum,  theft,  rapine  injury,  or  damage 

damni  injurise :   sed  hsredibus  injuriously  done :  but  these  ac« 

hujusmodi   actiones   competunt,  tions  will  pass  to  heirs,  and  are 

liec  denegantur ;  ettept&  injuria  never  denied,  but  in  an  action  of 

arum  actione,  et  si  qua  alia  simi-  injury,  and  in  other  cases  of  a 

lis  inveniatur.     Aliquando   ta-  similar  nature.    Sometimes  even 

men,  etiam  ex  contractu  actio  an  action  of  contract  will  not  lie 

contra  hasredem  non  competit ;  against  an  heir ;  as  when  a  testa* 

veluti  cum  testator  dolos^  versa-  tor  acts  fraudulently,  and  noth- 

tus  sit,  et  ad  hcredem  ejus  nihil  ing  comes  to  the  possession  of  the 

ex  eo  dolo  pervenit ;  posnales  au-  heir  by  reason  of  the  fraud :  but, 

tern  actiones,  quas  supra  diximus,  if  the    penal   actions,  of  which 

si  ab  ipsis  principalibus  personis  we   have   already  spoken,   are 
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fmriBt  contMlatflB^  et  hasredibas  onee  contested  by  the  principal 
dantur  et  coQtra  Iwredes  tran-  parties  concerned,  they  will  af- 
aennt,  terwards    past    both    to,     and 

against,  the  heirs  of  snch  paitiee^ 


gl,  PENDEKTE  JUDIdO,  REUS  ACTORl  SATISFECERIT. 

}  II.  Superest,  ut  admoneamus,  }  2.  Lastly  it  is  the  duty  of  the 

quod,  si  ante  rem  judicatam  is^  judge  to  dismiss  the  defendant,  if 

cum<}UQ  actum  est,  satisfaciat  acr  before  sentence  he  should  fully 

tori,  officio  judicis  convenit  eun^  satisfy  the  plaintiff,  although  pen- 

absolvere ;  licet  in  eli  caus&  fuis-  ding  the  suit,  his  cause  seemed 

set  judicii  accipiendi  tempore,  ut  so  Lad,  that  he  deserved  to  be 

damnari  deberet ;  et  hoc  est,  quod  condemned;  and  upon  this  a&i 

antea  v\x\eo  dicebatur,  omnia  jix-  count  it  was  anciently  a  comn)oix 

dieia  absoiutoria  es9e,  sajring,  that  all  actions  were  dis^ 

missible. 


TITULUS  DECIMUS-TERTIUS. 
DE  EXCEPTIONIBUS. 


D.  xliv.  T.  1.    C.  viii.  T.  38. 
CONTDCUATIO.   JtATIO  EXCEPTIONUIL 


SBQUITUR,  ut  de  exception 
nibus  dispiciamus.  Comparats 
autem  sunt  exceptiones  defenden- 
dorum  eorum  grati&,  cum  quibus 
agitur ;  ssp^  enim  accidit,  ut  li- 
cet ipsa  persecutio,  qu&  actor  eX" 
jMritur,  justa  sit,  tamen  iniqua 
sit  adversus  eum,  cum  quo 
agitur. 


It  follows,  that  we  should  treat 
ot  exceptions.  Exceptions  have 
been  introduced  into  causes  for 
the  defence  of  the  party  cited ; 
for  it  often  happens^  that  a  suit, 
which  in  itself  is  just,, may  yet 
become  unjust,  when  commeuceGt 
against  a  wrong  person. 


DE  SXCEPnONE»  QUOD  METUS  CAUBA,  M}  DOLO,  IN  FAOTOM:' 

•  •  I 

}  I.  Yerbi  ^atia,  si  metu  coac-  i  1.  If  you  fox  example  eomH 

tus;  aut  dolo  mductus,  aut  errore  pelled  by  fear,  or  inchiced  by 

lapsus,  stipulanti Titio promissis-  fraud  or  mistake mafenan  impnir 

ii,  quod  non  debueras  promittere,  dent  promise  to  TUiuSf^  under 

pal&m  est,  jure  civili  teobligatum  stipulation ;  yet  it  is  evident,  you 

esse,  et  actio,  quft  intenditur,  dare  are  bound  by  the  civil  law,  and 

te  oportere^  eiQ^cax  eet ;  spd  inir  TUiua  may  have  an  efficacioiia 
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qaam  esi^  le  oondemnaii :  ideo-  aeCion ;  but  it  nuqr  be  «-4«-i 
que  cUtur  tibi  exception  quod  me-  that  a  oondemnatioa  should  fol- 
lus  cauaa,  aut  doll  maii,  aut  in  low,  and  therefore  you  are  pww 
fiu^tam,  compogita  ad  impugnan*  mitted  to  plead  exceptive  matter 
dam  aotionom.  calculated  to  defeat  the  action,  by 

setting  forth,  that  the  promise  was 
extorted  by  fear  -or  fraud,  or  oth- 
erwise by  alledging  the  peculiar 
circumstances  of  the  case  ;  (and 
these  are  called  exceptions  in 
factum  composite  ;  i.  e.  excep- 
tions on  the  fact.) 


D£  NON  NUMERATA  PECUKIA. 

i  EL  Idem  juris  est,  si  (j^uis  }  2.  So  is  the  law  in  case,  any 

quasi  credendi  causa  pecuniam  one  should  obtain  your  promise 

k  te  stipulatUR  fuerit,  neque  nu-  to  repav  money  that  you  never 

meraverit.    Nam,  eam  pecuniam  receivea.    It  is  certain,  he  may 

k  te  petere  posse  eum,  certum  est ;  sue  you  for  the  money,  for  you 

dare  enim  te  oportet,  cum   ex  are  bound    by  the   stipulation, 

•tipulatione  tenearis.    Sed,  quia  But  as  it  would  be  unjust,  that 

iniquum  est,  eo  nomine  te  con^  you  should  be  condemned  upon 

demnari,  placet,  exceptipne  pecu-  that  account,  you  are  allowed  to 

nisB  non  numerate,  te  defend!  de-  plead  the  exception  pecunw  nan 

bere ;  cujus  tempora  nos  (secun-  numerattej  of  money  not  paid. 

dim  quod  jam  superioribus  libris  But  by  our  express  constitution 

acriptum  est)  constitutione  nostra  we  have  shortened  the  time  al- 

ooarctavimus.  lowed  for  bringing  this  excep- 

^  tion,  as  we    have   already  ob- 
served in  the  former*  book. 


DE  FACTO. 


}  III.  Prffiterea  debitor,  si  pac- 
tus  fuerit  cum  creditore,  ne  k  se 
pecunia  peteretur,  nihilominus 
obligatus  manet ;  quia  pacto  con- 
▼ento  obligationes  non  omnino 
dissolvuntur ;  qu&  de  caus&  effi- 
Qfix  fst.a^v^rsus  euiQ|M)tiQ,quam 
actor  intendit  siparetj  eum  dare 
epartere :  sed,  quia  iniquudi  est, 
eontra  paclionem  eum  eondem- 
nari,  delbtidicar  per  exoeptionem 
l^ti  convmti. 


}  3.  Moreover,  although  a  cred- 
itor agree  not  to  sue  his  debtor, 
yet  the  debtor  remains  bound ; 
for  obligations  are  not  to  be  whol- 
ly dissolved  by  a  mere  agree- 
ment: and  therefore  an  action  in 
this  form,  ai  parett  emn  dare  apk- 
arterCf  would  be  efficacious 
against  the  debtor ;  but,  as  it 
would  be  unjust,  that  the  ^btor 
should  be  condemned  to  mtki 
payment,  notwithstanding  tbd 
agreement,  he  is  therefore  pet^ 
mined  «o  defend  bimsetf  by  all 
exeeptidii  of  cottipaet^ 
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DE  JUREJURANDO. 


i  IT.  JEqixOf  si  debitor  credi- 
tore  deferente  jaraverit,  nihil  se 
dare  oportere,  adhuc  obligatus 
permanet ;  sed,  quia  iniquum  est 
de  perjurio  queri,  defenditur  per 
exceptionem  jurisjurandi.  In  iis 
quoque  actionibus,  quibus,  in  rem 
agitur,  sequd  necessarise  sunt  ex- 
ceptiones  ;  veluti  si  petitore  de- 
ferente possessor  juraverit,  earn 
rem  suam  esse,  et  nihilo  minus 
petitor  eandem  rem  vindicet :  li- 
c^t  enim  verum  sit,  quod  intendit, 
id  est,  ejus  esse ;  iniquum  tamen 
est,  possessorem  condemnari. 


i  4.  If  an  oath  be  administered 
to  a  debtor  at  the  instaace  of  his 
creditor,  and  he  swears,  that  noth- 
ing is  due,  yet  he  stiil  remains 
bound :  but,  as  it  would  not  be 
right,  that  the  plaintiff  should  af- 
terwards complain  of  perjury,  the 
debtor  may^defend  himself  by  al- 
ledging  his  own  oath  by  way  of 
exception.  Exceptions  are  equal- 
ly necessary  in  real  actions  \  as 
when  the  party  in  possession  at 
the  request  of  the  demandant^ 
swears,  that  the  thing  in  dispute 
is  his  own,  ani  the  demandant 
will  nevertheless  endeavor  to  re- 
cover it :  for  although  the  de- 
mandant's allegation  be  true; 
viz.  that  the  thing  claimed  apper- 
tains to  him,  yet  it  is  unjusc,  that 
the  possessor  should  be  con- 
demned. 


DE  RE  JUDICATA. 


§  y.  Item,  si  judicio  tecum  ac- 
tum fuerit,  siv^  in  rem,  sive  in 
personam,  nihilominus  obli^atio 
durat ;  et  ideb  ipso  jure  de  eadem 
re  postea  adversus  te  agi  potest : 
sed  debes  per  exceptionem  rei 
judicatoo  adjuvari. 


§  5.  If  you  have  been  sued 
either  upon  a  real  or  personal  ac- 
tion, the  obi  jobation  nevertheless 
remains  ;  and  therefore,  in  strict 
law,  you  may  ogain  be  sued  upoa 
the  same  account ;  but,  you  may 
plead  the  former  trial  in  bar,  and 
be  aided  by  the  exception  Rei 
judicata^* 


DE  CETERIS  EXCEPTIONIBUS. 


i  VI.  Heec,  exempli  causft,  re- 
tulisse  sufficiat;  alioqui,  quam 
ex  multis  variisquo  causis  excep- 
tiones  necessari®  sint,  ex  latiori- 
bos  digestorum  seu  pandectarum 
libris  intelligi  potest. 
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i  6.  It  may  suffice  to  have 
given  tliese  instances  of  excep- 
tions in  general  ;  but  in  how 
many  and  in  what  various  cases 
they  arc  necessary,  may  be  learn- 
ed from  the  larger  books  of  th^ 
digests,  or  pandects. 
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WV13I0  PRIMA. 


i  Vll.  Quarum  quaedam  ex       §  7.  Some  exceptions  proceed 

legibus,  vel  iis,  qua)  legis  vicem  from  the  laws  themselves,  or  from 

obtinent,  vel  ex  ipsius  pra&toris  regulations  that  hold  the  plaoe  of 

jurisdictione^     substaatiam     ca-  laws ;    others  frc»n  the  authority 

pinnt.  of  the  prstor. 


DIVISIO  SECCNDA. 


i  yilL  Appellantur  autera  ex-  §  8.  Some  exceptions  are  call- 

66ptiones  aliiB  perpetuse  et  pe-  ed    perpetual  and  peremptory; 

remptoriS|  ahm  temporales  et  di-  others  are  temporary  and  dila- 

latoriod.  tory. 


DE  PEREMPTORnS. 


§  IX.  PerpetuBB  et  perempto- 
riae  sunt,  qtt8&  semper  agentibus 
obstant,  et  semper  rem,  de  qua 
agitur,  perimunt ;  qualis  est  ex- 
ceptio  doll  mail,  et  quod  metiis 
causa  factum  est,  et  pacti  conven- 
ti,  turn  ita  convenerit,^  ue  omnino 
pecuuia  peteretur. 


§  9.  The  perpetual  and  pe- 
remptory are  those,  which  always 
obstruct  the  plaintiff,  and  destroy 
the  force  of  the  action — of  this 
sort  is  the  exception  of  fraud,  of 
fear,  and  of  compact,  when  it  is 
agreed  that  the  money  shall  not 
be  sued  for. 


DE  WLATORUS. 

i  X.  Temporales  atque  dilato-  §  10.  Temporary  and  dilatory 
rite  sunt,  qucB  ad  tempus  nocent,  exceptions  are  those,  which  ope- 
et  temporis  dilationem  tribuunt ;  rate  for  a  time,  and  create  delay; 
qualis  est  pacti  conventi,  cum  ita  such  is  an  agreement  not  to  sue 
convenerit,  ne  intra  certum  tern-  within  a  certain  time,  as  five 
pus  ageretur,  veluti  intra  quin-  years ;  but  at  the  expiration  of 
quennium :  nam,  finilo  eo  tem-  that  time  the  creditor  may  pro- 
pore,  non  impeditur  actor  rem  ceed :  and  therefore  those,  agamst 
exequi.  Ergo  ii,  quibus  intra  whom  this  exception  ^acti  con- 
certum  tempus  agere  volentibus  venti  or  any  other  similar  can  be 
objicitur  exceptio  aut  pacti  con-  objected,  must  delay  their  action, 
venti,  ant  alia  similis,  differre  de-  and  sue  when  the  time  is  expir- 
bent  actionem,  et  post  tempus  ed ;  hence,  these  exceptions  are 
agere;  ided  enim  dilatoriae  istse.  termed  dilatory  :  and  formerly, if 
eXceptiones  appellantur.  Alioqui,  the  plaintiflf  had  sued  before  the 
si  intra  tempus  egerintobjectaque  time,  and  exception  was  taken,  it 
sit  exceptio,  neque  eo  judicio  quic-  not  only  barred  the  claim  for  that 
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qnam  eonsfequebtintnr  propter  ex-  time,  but  prevented  the  plaintiff 
ceptioneiDi  neqiie  post  tempus  from  proceeding  at  the  expira^ 
olim  agere  poterant,  cum  temerd  tion  oif  the  time  agreed  on ;  for 
rem  in  judicium  deducebant  et  he  was  reputed  to  have  lost  his 
consumebant;  qu&  ratione  rem  right,  by  having  rashly  com- 
amittebant  Hodie  autem  non  menced  suit.  But  we  have  been 
ita  strict^  hoc  procedere  volu-  willing  to  mitigate  this  rigor,  so 
mus;  sed  eum,  qui  ante  tempus  that  whoever  presumes  to  com- 
pactionis  vel  obligationis  litem  mence  a  suit  before  the  time  lim- 
inferre  ausus  sit,  Zenonians  con-  ited  by  agreement,  shall  be  sub- 
stitutioni  subjacere  censemus,  ject  to  the  constitution  of  Zeno 
quam  sacratissimus  legislator  de  concerning  those,  who  demand 
iis,  qui  tempore  plus  petierint,  more  than  their  due ;  and,  if  a 
protulit :  et  inducias,  quiis  ipse  plaintiff  break  in  upon  the  time, 
actor  sponte  indulserit,  vel  quas  which  he  has  spontaneously 
natura  actionis  continet,  si  con-  granted,  or  contemns  the  lim- 
tempserit,  in  duplum  habeant  ii,  its  which  the  nature  of  some  ac- 
qui  talem  injuriam  passi  sunt ;  tions  albw,  the  defendant  thus 
et,  post  eas  finitas,  non  aliter  li-  injured,  becomes  entitled  to  twicer 
tern  suscipiant,  nisi  omnes  expen-  the  time  before  allowed,  and, 
sas  litis  antea  acceperint :  ut  ac-  even  when  that  is  expired,  cac^-. 
tores,  tali  po^n^  perterriti,  tempo-  not  be  obliged  to  enter  an  ap^ 
ra  litium  doceantur  observare.  pearance,  until  he  has  been  reim- 
bursed the  whole  of  his  expen- 
ses ;  and  this  we  have  ordauied 
in  terrorem^  that  plaintiff's  may 
be  taught  to  observe  the  proper 
time  of  commencing  their  suitsu. 


DE  DILATORDS  EX  PERSONA. 

{  XL  Praeterea  etiam  ex  per-  §  11.  Dilatory  exceptions  may 

sonAsunt  dilatorioe  exceptiones,  also  be  personal,- as  those  against 

^uales  sunt  procuratoricB ;  veluti  proctors,  where  a  suitor  employes 

si  per    militem,    aut  mulierem,  a  soldier,  or  a  woman   to  act  fair 

agere  quis  velit :  nam  militibus  him  \  for  soldiers  are  not  permit- 

neo    pro  patre,    vel    matre,  vel  ted  to  act  as  proctors  even  in  ber 

U^ore,  nee   ex    sacro  rescripto,  half  of  a  fatlier^  a  mother,  or  a 

procuratorio     nomine     experiri  wife,  although  they  obtain   tlie 

Oonoeditur;    suis    vero  negotiis  sanction  of  an  imperial   rescript; 

siiperesse  sinfe   ofifensA  mililaris  but  they  may  superintend  their 

disciplin®    possunt.      Eas  verd  own   affairs,    without  offending 

excepliones,  quae  olim  prociirato-  against  military  discipline.     But 

ribus  propter  infamiam  vel  dan-  we  have  put  a  stop  to  the  excep- 

tis,  vel  ipsius  procuratoris,  oppo-  tions  of  infamy,  which  wero  for- 

nebantur,    cum  in  judiciis  fre-  nierly  made,  both   against  proc- 

quentari  nuUo    modo  perspexi-  tors  and  llneir  constituents,  hav- 
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mus,  conquiescere  sancimus ;  ne,  in^  observed  them  to  be  little 
dum  de  his  altercatur,  ipsius  ne-  practised,  and  fearing,  lest  by 
gotii  disceptatio  proteletur.  such  altercations,  an  enquiry  in- 

to the  merits  of  causes  should  be 
retarded. 


TITULUS   DECIMUSQUARTUS, 
DE  REPLICATIONIBUS. 

DE  REPLICATIONK 

INTERDUM   evenit,  ut  ex-  Sometimes  an  exception,  which 

ceptio,    quae  prim&   facie    justa  appears  at  first  view  to  be  valid, 

videtur,  tamen    iniqug    noceat:  is  not  so:   and  when  this  hap- 

quod  cum  accidit,  ali&  allegatione  pens,  an  additional  allegation  is 

opus  est,  adjuvandiactoris  gratia;  necessary  in  aid  of  the  plaintiff, 

qus  replicatio  vocatur,  quia  per  called  a  replication,  because  the 

earn  replicatur  atque  resolvitur  force  of  the  exception  is  replica- 

jus  exceptionis;  veluti  cum  pac-  iedi  that  is,  unfolded,  and  de- 

tus  est  aliquis  cum  debitore  suo,  stroyed  by  it;  as  if  a  creditor 

ne  ab  eo  pecuniam  petat,  deinde  should  covenant  with  his  debtor 

postea  in  contrarium  pacti  sunt,  not  to  sue  him,  and  the  contrary 

id  est,  ut  creditor!  petere  liceat :  should  afterwards  be  agreed  be- 

si  creditor  agat,  et  excipiat  debi-  tween  them,  in  consequence  of 

tor,  ut  ita  demum  condemnetur,  which  the  creditor  brings  an  ac- 

si  lion  convenerit,  ne  eam  pecun-  tion,  to  which  the  debtor  excepts, 

iam  creditor  petat,  nocet  ei  ex-  alledging  the  agreement  of  his 

ceptio ;  convenit  edim  ita :  nam-  creditor  not  to  sue  :  in  this  case 

que  nihilominus  hoc  verum  ma-  the    exception    would     be     of 

net,  lic^t  postea  in  contrarium  weight,  as  such  an  agreement 

pacti  sinL    Sed,  quia   iniquum  was  actually  made,  although  an- 

est,  creditorem  excludi,  replica-  other  was  made  afterwards  to  a 

tio  ei  dabitur  ex  .posteriore  pacto  contrary  effect :  but,  as  it  would 

convento.  be  unjust,  that  a  creditor  should 

be  thus  concluded,  he  is  allowed 
to  plead  the  subsequent  compact, 
by  way  of  replication. 
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DE  DUPLICATIONE. 

}  I.  Rursus  interdum  evenit,  ut  §  1.  It  also  sometimes  happens, 

replicatio,  quas  prima  facie  justa  that  a  replication  at  first  appears 

est,  inique  noceat ;  quod  cum  ac-  conclusive,  though  it  be  not  so ; 

cidit,  ali&  allegatione  opus  est,  in  this  case  another  allegation, 

adjuvandi  rei  gratis ;  quae  dupli-  called  a  duplication,  may  be  of- 

catio  vocatur.  fered  by  the  defendant.     (Re- 
joinder.) 

DE  TRIPtlCATIONEL 

}  II.  Ety  si  rursus  ea  primi  fa-  §  2.  And  when  a  duplication 

cie  justa  videatur,  sed  propter  ali-  carries  with  it  an  appearance  of 

quam  causam  actori  iniqug  no-  justice,  but  is  wrongfully  urged 

ceat,  rursus  alii^  allegatione  opus  against  the  plaintiff,  he  may  aTsO| 

est,  qua  actor  adjuvetur ;    quae  in  his  turn,  put  in  another  allega- 

dicitur  triplicatio.  tion,  which  is  termed  a  triplica- 
tion.   (Surrejoinder.) 

DE  CETERIS  EXCEPnONlBUS. 

}  III.  Quarum  omnium  excep-  §  3.  But  in  the  great  variety  of 
tionum  usum  interdiiim  ulterius,  business,  the  use  of  these  excep- 
quam  diximus,  varietas  negotia-  tions  is  extended  still  farther,  than 
rum  introducit ;  quas  omnes  aper-  we  have  mentioned  ;  of  which  a 
tins  ex  digestorum  latiore  volum-  fuller  knowledge  may  be  obtain- 
ine  facile  est  cognoscere.  ed  from  the  larger  volumes  of 

the  digests.      (Rebutter,  Surre- 
butter.) 

aVM  EXCEPnONES  PIDEJUSSORIBUS  PROSUNT  VEL  NON. 

§  IV.  Exceptiones  autem,  qui-  §  4.  The  exceptions,  by  which 

bus  debitor  defenditur,plerL(mque  a  debtor  may  defend  himself,  are 

accommodari  solent  etiam  fide-  generally  and  properly  allowed 

jussoribus  ejus ;   et  rect^ :   quia,  to  be  used  by  his  bondsmen  ;  for 

3uod  ab  iis  petitur,  id  ab  ipso  a  demand  made  upon  them,  is, 

ebitore  peti  videtur ;  quia  man-  as  it  were,  a  demand  upon  the 

dati  judicio  redditurus  est  eis,  debtor  himself,  who  is  compella- 

quod  ei  pro  eo  solverint.      Qu^  ble  by  an  action  of  mandate  to 

ratione,  et  si  de  non  petend&  pe-  pay  over  to  his  sureties  whatever 

cunia  pactus  quis  cum  eo  fuerit,  they  have  been  obliged  to  pay 

placuit,    perinde   succurrendum  upon  his  account :  and  therefore, 

esse  per  exceptionem  pacti  con-  if  a  creditor  hath  covenanted  with 

venti  illis  ^uoque,  qui  pro  eo  ob-  his  debtor  not  to  sue  him,  the 

ligati  sunt,  ac  si  etiam  cum  ipsis  bondsmen  may  be  aided  by  an 
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pactus  esset,  ne  ab  eb  pecunia  exception  of  compact,  just  as  if 

peteretur.    Snnh  quaedam  excep-  the  promise  had  been  made  to 

titiones  non  solent  his  accommo-  them.    But  some  exceptions  can 

dari.    Ecce  enim  debitor,  si  bo-  not  be  used  in  behalf  of  sureties ; 

nis  suis  cesserit,  et  cum  eo  credi-  for  although,  when  a  debtor  hath 

tor  experiatur,  defenditur  per  ex-  made  cession  of  his  goods,  be 

ceptionem,  si  bonis  cesserit :  sed  may  defend  himself  by  pleading 

heec  exceptio  fidejussoribus  non  a  cessio  bonorunij  as  an  excep- 

datur ;    ideb  scilicet,  quia,  qui  tion  to  a  suit  brought  by  a  cred- 

alios   pro  debitore  obligat,  hoc  itor ;   the  same  exception  cannot 

maxima  prospicit,  ut,  ciim  facul-  ,aid  the  bondsmen ;    for  whoever 

tatibus  lapsus  fuerit  debitor,  pos-  demands  sureties  'always  means 

sit  ab  iis,  quos  pro  eo  obligavit,  to  recover  his  debt  from  them,  in 

suum  consecjui,  case  of  failure  in,  the  principal 

debtor. 


<i""^»- 


TITULUS  DECIMUS-aUINTUa 

DE  INTERDICTIS. 

D.  xliii.    T.  1.    C.viii.    T.  1, 

CONTINUATIO  ET  DEFINITIO. 

SE9,UITUR,  ut  dispiciamus  We  are  now  led  to  treat  of  in« 

de  interdictis,  sen  actionibus,  quee  terdicts,  or  of  those  actions,  which 

pro  his  exercentur.   Erantautem  supply  their  place.      Interdicts, 

niterdicta  form®  atque  concep-  were  certain  forms  of  words,  by 

tiones  verborum,  quibus  praetor  which    the  proetor  either  com- 

aut  jubebat  afiqnid  aut  fieri  pro-  manded  or  prohibited  something 

hibebat ;   quod  tunc  maxim^  fie-  to  be  done ;    and   were  chiefly 

bat,  cum  de  possessione  aut  qua-  used,  when  any  contention  arose 

si  possessione  inter  aliquos  con-  concerning  possession,  or  quasi- 

tendebatur,  possession, 

DIVISIO  PRIMA. 

§  I.  Summa  autem  divisio  in-  §  1 ,  The  first  division  of  them 

terdictorum  haec  est,  quod  aut  is  into  prohibitory,  restoratory, 

prohibitoria  sunt,  aut  restitutoria,  and  exhibilory  interdicts.    Pro- 

aut    exhibitoria.        Prohibitoria  hibitory  are  those,  by  which  the 

sunt,  quibus  praBtor  vetat  aliquid  praetor  forbids  something  to  be 

fieri ;  veluti ;  vim  sinfe  vitio  pos-  done,  as  when  lie  forbids  force 

sidenti,  vel  mortuum   inferenti,  to  be  used  against  a  lawful  pos- 
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quo  ei  jus  erat  inferendi ;  vel  in  sessor ;  or  against  a  person  who 
sacro  loco  cediBcari,  vel  in  fiumi-  is  burying  another,  where  he 
ne  publico  rip&ve  ejus  aliquid  fi-  hath  a  right ;  or  when  he  forbids 
eri,  quo  pejus  navigetur.  Res-  an  edifice  to  be  raised  in  a  sacred 
titutoria  sunt,  quibus  restitui  ali-  place,  or  hinders  a  work  from  be- 
quid  jubet ;  veluti  bonorum  pos-  ing  erected  in  a  public  river,  or 
sessori  possessionem  eorum,  qu»  on  the  banks  which  may  render 
quis  pro  ha&rede,  aut  pro  posses-  it  less  navigably.  The  restorato- 
sore,  possidet  ex  e&  haereditate ;  ry,  direct  something  to  be  restor- 
aut  cum  jubet,  ei,  qui  vi  de  pos-  ed,  as  the  possession  of  goods  to 
sessione  dejectus  sit,  restitui  the  universal  successor,  who  has 
possessionem.  Exhibitoria  sunt,  been  kept  out  of  possession  by 
per  qu»  jubet  exhiberi;  ve-  one,  who  hath  no  right ;  or  when 
luti  eum,  cujus  de  libcrtate  agi-  the  prstor  commands  possession 
tur ;  aut  llbertum,  cui  patronus  to  be  restored  to  him,  who  hath 
operas  indicere  velit ;  aut  paren-  been  forcibly  ejected.  And  the 
ti  liberos,  qui  in  potestate  ejus  ^xhibitory  interdicts  are  those,  by 
sunt.  Sunt  tamen,  qui  putent,  which  the  praetor  commands  some 
interdicta  ea  proprife  vocari,  quaa  exhibit  to  be  made,  as  of  a  slave^ 
prohibitoriasunt ;  quia  interdice-  for  example,  concerning  whose 
re  si  denuntiare  et  prohibere ;  liberty  a  cause  is  depending  ;  or 
restitutoria  autem  et  exhibitoria  of  a  freed-man,  from  whom  a  pat- 
propria  decreta  vocari :  sed  ta-  ron  would  exact  the  service  due 
men  obtinuit,  omnia  interdicta  to  him ;  or  of  children  to  their 
appellari ;  quia  inter  duos  dicun-  parent,  under  whose  po>ver  they 
tur.  are.    Some  nevertheless  imagine, 

that  interdicts  can  with  propriety 
be  only  prohibitory,  because  the 
word  interdicere  signifies  to  de^ 
nounce  and  prohibit ; — and  that 
the  restoratory  and  exhibitory  in- 
terdicts might  more  properly  be 
called  decrees :  yet  by  usage  they 
are  all  termed  interdicts,  because 
they  are  pronounced  between 
two,  {inter  duos  dicurUur^)  the 
demandant  and  the  possessor. 


DIVISIO  SECUNDA. 


J  11.  Sequens  divisio  interdic-  §  2.   The  second  division  of 

toram  h®c  est ;   quod  qusedam  interdicts  is  into  those,  which  aie 

adipiscendee    possessionis   caus&  given  for  the  acquisition,  the  re- 

comparata  sunt,  qucedam  retinen-  tention,  or  the  recovery  of  a  pos- 

de,  qusdam  recuperand®.  session. 
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DE  INTERDICTIS  ADBPESCENDiE. 

§  III.  AdispiscendsB  possessio-  i  3.  An  interdict  for  obtaining 
is  causa  interdictumaccommoda-  possession  called  Quorum  bono- 
tur  bonorum  possessor!,  quod  ap-  rum,  is  given  to  him,  to  whom 
pellatur,  Quo7'um  bonorum  ;  the  praetor  commits  possession  of 
ejuBque  vis  et  potestas  hsec  est,  the  goods  of  a  deceased  person  ; 
ut,  quod  ex  iis  bonis  quisque,  and  it  obliges  all  persons,  who  re- 
quorum  possessio  alicui  data  est,  tain  goods  as  heirs  or  possessors, 
pro  hserede  aut  pro  possessore  to  restore  such  goods  to  those,  to 
possideat,  id  ei,  cui  bonorum  pos-  whom  the  possession  hath  been 
sessio  data  est,  restituere  debeat.  committed  by  the  magistrate : 
Pro  hserede  autem  possidere  vi-  and  note,  that  he  is  reputed  to 
detur,  qui  putat  se  hseredem  esse,  possess  as  heir,  who  conceives 
Pro  possessore  is  possidet,  qui  nul-  himself  so  to  be;  and  he  is 
lo  jure  rem  haereditariam,  vel  deemed  the  possessor,  who  with- 
etiam  totam  hapreditatem,  sciens  out  authority  retains  a  part  or 
ad  se  non  pertinere,  possidet.  Ide6  the  whole,  of  an  inheritance, 
autem  adipiscendse  possessionis  knowing  the  possession  does  not 
vocatur  interdictum,  quia  ei  tan-  belong  to  him.  An  interdict  of 
turn  utile  est,  qui  nunc  primum  acquisition  is  so  called,  because, 
conatur  adipisci  possessionem ;  it  is  useful  to  him  only,  who  first 
itaque,  si  quis  adeptus  possessio-  endeavors  to  acquire  the  posses- 
nem  amiserit  eam,  hoc  interdic-  sion ;  and  therefore  it  would  be 
turn  ei  inutile  est.  Interdictum  useless  to  one,  who  had  acquired 
quoque  Salvianum  adipiscendse  a  possession,  and  afterwards  lost 
possessionis  caus4  comparatum  it.  The  S'a/t^tan  interdict,  is  al- 
est ;  eoque  utitur  dominus  fundi  so  appointed  for  the  acquisition  of 
de  rebus  coloni,  quas  is  pro  mer-  possession  \  and  is  used  by  pro- 
cedibus  fundi  pignori  futuras  pe-  prietors  of  farms,  against  goods 
pigisset.  which  their  tenants  have  pigged, 

for  the  payment  of  rent. 


DE  INTERDICTIS  RETINENDiE. 

§  lY.  Retinends  possessionis  {  4.  The  interdicts  Uti  possi- 
causA  comparata  sunt  interdicta,  detis  and  Utrubi  have  been  in- 
Uti possidetis,  et  utrubi;  cum  troduced  for  the  purpose  of  re- 
ad utraque  parte  de  proprietate  taining  possession  ;  for  in  a  con- 
alicujus  lei  controversia  sit,  et  troversy,  concerning  property,  it 
ante  qusratur,  uter  ex  litigato-  is  necessary  to  enquire,  which  of 
ribus  possideat,  et  uter  petere  de-  the  parties  is  in  possession,  and 
beat :  namque^  nisi  ante  explora-  who  ought  to  be  plaintiff ;  for, 
turn  fuerit,  utrius  eorum  posses-  until  the  possession  be  ascer- 
sio  sit,  non  potest  petitoria  acto  tained,  an  action  of  demand  can 
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institiUi ;  quia  et  civilis  et  natu-  not  be  instituted ;   and  both  ei- 

ralis  ratio  facit,  ut  alius  possideat,  vil  and  natural  law  teach  us,  that, 

et  alius  a  possidente  petat.    Et,  when  one  party  is  in  possession, 

quia  long^  commodius  est  et  po-  the  other  must  be  claimant :  but 

tins  possidere,  quam  petere,  ide5  as  it  is  more  advantageous  to  be 

plerdmque,  et  fer^  semper,  ingens  possessor,  than  demandant,  there 

existit  coutentio  de  ipsa  posses-  is  generally  great  contention  for 

sione.    Commodum  autem  possi-  the  possession  ;  for  although  the 

denti  in  eo  est,  quod,  etiam  si  ejus  possessor  is  not  in  reality  the 

res  non  sit,  qui  possidet,  si  modo  true  proprietor,  yet  the  possession 

actor  non  potuerit  suam  esse  pro-  will  still  remain  in  him,  if  the 

bare,  remanet  in  suo  loco  posses-  plamtiff  does  not  prove  the  thinz 

sio ;  propter  quam  causam,  cum  in  litigation  to  be  his  own :  and 

obscura  sunt  utriusque  jura,  con-  therefore,  when  the  rights  of  par- 

tra  petitorem  judicari  solet.    Sed  ties  are  not  clear,  the  sentence  is 

interdicto  quidem  UU  possidetis  always  against  the  demandant, 

de  fundi  vel  sedium  possessione  By  the  interdict  Uli  possidetis^ 

contenditur :    Utrubi  verb    inter-  the  possession  of  a  farm  or  house 

dicto  de  rerum  mobilium  posses-  is  contended  for ;  and,  by  the  in- 

sione,  quorum  vis    ac  potestas  terdict  Utrubi^  the  possession  of 

pluriraam  inter  se   differentiam  things    moveable    is    disputed, 

apud  veteres  habebat :  nam    Uti  These  interdicts  anciently    dif- 

possidetis  interdicto  is  vincebat,  fered  much  in  their  force  and  ef- 

qui  interdicti  tempore  possidebat ;  fects  ;  for,  by  Uti  possidetis,  the 

si  modo  nee  vii^  nee  clkm,  nee  party  in  possession  at  the  bring- 

precarid,  nactus  fiierat  ab  adver-  ing  of  the  interdict,  prevailed,  if 

sario  possessionem :  etiamsialium  he  had  not  obtained  the  posses- 

vi  expulerat,  aut  clhm  arripuerat  sion  from  his  adversary,  by  force, 

alienam  possessionem,  aut  preca-  clandestinely,    or    precariously  : 

rid    rogaverat  aliquem,  ut    sibi  but  it  was  not  material  in  what 

possidere  liceret.      Utrubi  verb  manner  the  possessor  had    ob- 

interdicto  is  vincebat,  qui  majore  tained  the  possession  from  any 

parte  anni  nee  vi,  nee  clam,  nee  other  person  :  and,  by  the  inter- 

precarid,  ab  adversario  posside-  diet  Utrubi,  that  party  prevailed 

bat.    Hodie  tamen  aliterobserva-  who  had  been  in  possession  for 

tur ;  nam  utriusque  interdicti  po-  the  greatest  part  of  the  year  pre- 

testas  (quantum  ad  possessionem  ceeding  the  contest,  if  he  had  not 

pertinet)  exsequata  est,  ut  ille  vin-  acquired  that  possession  clandes- 

cat  et  in  re  soli,  et  in  re  mobili,  tinely,  precariously,  or  by  force, 

qui  possessionem  nee  vi,  nee  cl^m  But  the  present  practice  is  other:- 

48. 
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nee  precarid,  ab  adversario,  litis   wise ;  for  the  force  of  either  in* 
contestatee  tempore,  detinet.  terdict,  as  to  possession  is  now 

made  equal ;  so  that  in  any 
cause,  either  concerning  things 
nioveable  or  immoveable,  that 
party  prevails,  who  was  in  pos- 
session at  the  commencement  of 
the  suit,  if  it  be  not  shown  that 
he  gained  such  possession  by 
force,  by  clandestine  means,  or 
precariously :  (that  is  under  the 
adversary  himself.) 

DE  RETINENDA  ET  ACQUIRENDA  POSSESSIONE. 

§  T.  Possidere  autem  videtur  §  5.  A  man  is  considered  in 
quisque,  non  solum  si  ipse  possi-  possession,  not  only  when  he  is 
deat,sed  et  si  ejus  nomine  aliquis  himself  so,  but  when  any  other 
in  possessione  sit,  lic^t  is  ejus  ju-  person,  although  not  under  his 
ri  subjectus  non  sit ;  qualis  est  power,  holds  possession  in  bis 
colonus  et  inquilinus.  Per  eos  name ;  as  a  farmer,  or  a  tenant, 
quoque,  apud  quos  deposuerit  A  man  may  also  possess,  1  y  means 
quis,  aut  quibus  commodaverit,  of  those,  to  whom  he  hath  com- 
ipse  possidere  videtur  ;  et  hoc  mitted  the  thingun  litigation,  ei- 
est,  quod  dicitur,  retinere  posses-  ther  as  a  deposit  or  a  loan  ;  and 
sionem  posse  aliquem  per  quemli-  this  is  meant  when  it  is  said  that 
bet,  quis  ejus  nomine  sit  in  pos-  a  man  may  retain  possession  by 
sessione.  duinetiam  animo  quo-  means  of  another,  who  possesses 
que  solo  retineri  possessionem  in  his  name.  It  is  moreover 
placet ;  id  est,  ut,  quamvis  neque  held,  that  a  possession  may  bere- 
ipse  sit  in  possessione  neque  ejus  tained,  by  the  mere  intention  on- 
nomine  alius,  tamen  si  non  relin-  ly ;  for,  although  a  man  is  nei- 
quendse  possessionis  animo,  sed  ther  in  possession  himself,  nor 
postea  reversurus  ind^  decesserit,  any  other  for  him,  but  has  quit- 
retinere  possessionem  videatur.  ted  the  possession  of  certain  lands 
Adipisci  vero  possessionem  per  with  an  intent  to  return  to  them 
quos  aliquis  potest,  secundo  libro  again,  he  shall  nevertheless  be 
ezposuimus  ;  nee  ulla  dubitatio  deemed  to  continue  in  possession, 
est,  quin  animo  solo  adipisci  pos-  We  have  already  explained,  in 
sessionem  nemo  possif.  the  second  book,  by  what  persons 

a  man  may  acquire  possessions ; 
and,  although  it  may  be  retained 
by  intention  only,  yet  this  i$  not 
sufficient  for  the  acquisition  of 
possession. 
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DE  mXERDICTO  RECUPERANDiE,  ET  AFFINIBUS  REMEDUS. 

§  VI.  RecuperandaB  possession-       §  6.  The  interdict  for  recov«- 
is  caus&  solet  interdici,  si  quis  ex    ry  of  possession,  is  generally  em- 
possessione  fundi  vel  edium  vi    ployed,  when  any  one  hath  been 
dejectus  fuerit ;  nam  ei  proponi-    forcibly  ousted  from  the  posses- 
tar   interdictum  ^i7ncfe   vi^  per    sion  of  his  house  or  estate ;  who 
quod  is,  qui  dejecet,  cogitur  ei  re*    then  becomes  entitled  to  the  in- 
stituere  possessionem,  lic^t  is  ab    terdict  Unde  vi,  by  which  the 
eo,  qui  vi  dejecit,  vi,  clam,  vel    intruder  is  compelled  to  restore 
pre(4ri6,  possideat.    Sed  ex  con-    him  to  possession,  although  he, 
stitutionibus  sacris,  (ut  supra  dix-    who  had  been  thus  forcibly  oust- 
imus,)  si  quis  rem  per  vim  occu-    ed,  was  himself  in  possession  by 
paverit,  siquidem  in  bonis  ejus    clandestine  means,  by  force,  or 
est,  dominio  ejus  privatur;  siali-   precariously.      But,  as  we  have 
ena,  post  ejus  restitutionem,  etiam   said  before,  the  imperial  constitu- 
sstimationem  rei  dare  vim  passo    tions  provide,  that,  whoever  sei* 
compellitur.      Qui     autem    ali-    zes  a  thing  by  force,  if  it  be  his 
quem  de  possessione  per  vim  de-   own,  he  shall  lose  his  property 
jecerit,  tenetur  lege  Jali^  de  vi    in  it ;  and,  if  it  belons^  to  anoth- 
privatii,  aut  de  vi  puclic&.      Sed    er,  he  shall  be  compelled  not  ou- 
de  vi  privata,  si  sin^  armis  vim    ly  to  make  restitution,  but  to  pay 
fecerit;  sin  autem  armis  eum  de    the  full  value  to  the  party,  who 
possessione   vi  expulerit,  de  vi    suffered  the  force.    But  whoever 
publica  tenetur.     Armorum  au-   ousts  another  of  possession  by 
tern  appellatione  non  solum  scuta   force,  is  likewise  subject  to  the 
et  gladios  et  galeas,  sed  et  fustes    law  Julia  de  vi  privata,  or  de  vi 
et  lapides,  significari  intelligimus.   publica :  if  the  seizing  or  intru- 
sion was  effected  witliout  weap- 
ons, then  the  offender  is  only  lia- 
ble to  the  law  de  vi  priv^taj 
but,  if  by  an  armed  force,  he  is 
then  subject  to  the  law  de  vi 
publica.    We    comprehend  not 
only  shields,  swords,  and  helmets 
under  the  term  arvis^  but  also 
clubs  and  stones. 


DIVISIO  TERTIA. 

i  VII.  Tertia  divisio  interdic-  §  7.  The  third  division  of  in- 

torum   est,  quod  aut    simplicia*  terdicts    is    into     simple     and 

sunt,    aut   duplicia.      Simplicia  double ;  the  simple  are  those,  in 

sunt,  veluti  in  quibus  alter  actor,  which  there  is  both  d  plaintiff 

alter  reus  est ;  qualia  sunt  omnia  and  a  defendant ;  and  of  this  sort 

resCitutoria,  aut  exhibitoria ;  nam  are  all  restoratory  and  exhibito- 
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actor  is  est,  qui  desiderit  aut  ex-  ry  interdicts :  for  the  plaintiff,  is 

hiberi  aut  restitui ;  reus  autem  is  he,  who  requires  something  to  be 

est,  k  quo  desideratur,  ut  restitu-  exhibited  or  restored ;    and  the 

at,  aut  exhibeat.      Prohibitorio-  defendant  is  he,  from  whom  the 

rum    autem    interdictorum  alia  exhibition  or  restitution  is  requir- 

simplicia   sunt,    alia     duplicia.  ed.     But  of  the  prohibitory  inter- 

Simplicia  funt,  veluti  cum  praetor  diets  some   are    simple,     some 

probibet  in  loco  sacro,  vel  in  flu-  double ;  simple,  when  the  prstor 

mine  publico,  rip&ve  ejus,  aliquid  forbids  something  to  be  done  in 

fieri :  nam  actor  est,  qui  deside-  a  sacred  place,  on  a  public  river, 

rat,  ne  quid  fiat ;  reus  est,  qui  al-  or  upon  the  banks  of  it ;  and  the 

iquid  facere  conatur.      Duplicia  demandant  actor  or  plaintiff  is  he, 

sunt,  veluti  Uti  possidetis  inter-  who  desires,  that  some  act  should 

dictum,  et  Utrubi.    Ideb  autem  not  be  done,  and  the  defendant*  is 

duplicia     vocantur,     quia    par  he,  who  endeavors  to  do  it.  The 

utriusque  litigatoris  in  bis  condi-  interdicts    Uti    possidetis    and 

tio  est ;  nee  quisquam  prsecipu^  Utrubi  are  instances  of  the  dou- 


reus  vel  actor  intelligitur,  sed  un- 
usquisque  tarn  rei,  quam  actoris 
partes  sustinet. 


ble  interdicts;  double,  because 
in  these  the  condition  of  either 
litigant  is  equal,  the  one  not  be- 
ing understood  to  be  more  par- 
ticularly the  plaintiff  or  the  de- 
fendant, than  the  other :  inas- 
much as  each  sustains  the  part  of 
both. 


DE  ORDINE  ET  VETERE  EXTTU. 


I  Till.  De  ordine  et  vetere  ex- 
ita  interdictorum  supervacuum 
est  hodie  diceie ;  nam  quoties  ex- 
tra ordinem  jus  dicitur,  (qualia 
sunt  hodie  omnia  judicia,)  non 
est  necesse  reddi  interdictum: 
ted  perind^  judicatur  sin^  inter- 
dictis,  ac  si  uti  I  is  actio  ex  causi 
interdicti  reddita  fuisset. 


§  8.  It  would  be  superfluous  at 
this  d^  to  speak  of  the  order, 
and  ancient  effect  of  interdicts ; 
for  when  judsments  are  extraor- 
dinary, (as  all  judgments  now 
are)  an  interdict  becomes  unne- 
cessary. Judgments  are  there- 
fore now  dehvered  without  in- 
terdicts, in  like  manner,  as  if  a 
beneficial  action  were  given  in 
consequence  of  an  interdict. 
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TITULUS  DECIMUSSEXTUS. 
DE  POENA  TEMERE  LITIGANTroM. 


DE  PCENIS  IN  GENERE. 


NUNC  admonendi  sumus, 
magnam  caram  egisse  eos,  qui 
jura  sustinebant,  ne  facile  homi- 
nes ad  litigandum  procederent; 
quod  et  nobis  studio  est.  Idque 
eo  maxima  fieri  potest,  quod  te- 
meritas  tain  agendum,  quam  eo- 
rura,  cum  quibus  agitur,  modo 
pecuniari^  pcanft,  modo  jurisju- 
randi .  religione,  modo  infamies 
metu  coerceatur. 


Our  magistrates  have  ever 
been  careful  to  hinder  men  from 
engaging  inconsiderately  in  law 
suits ;  and  it  hath  been  our  study 
also.  The  better  to  prevent  such 
suits,  the  rashness  both  of  plain- 
tiiis  and  defendants  hath  been 
properly  restrained,  by  pecunia- 
ry punishments,  the  coercion  of 
an  oath,  and  the  fear  of  in&my. 


DE  JUREJURANDO  ET  PCENA  PECUNIARIA 

}  I.  Ecce  enim  jusjurandum  §  1.  By  virtue  of  one  of  our 

omnibus,  qui  conveniuntur,  ex  constitutions,  an  oath  must  be 

constitutione     nostri    defertur;  administered     to     every     man 

nam  reus  non  aliter  suis  allega-  against   whom    an     action     is 

tionibus  utitur,  nisi  prius  jura-  brought;  for  a   defendant  may 

vent,  quod,  putans  se  bon&  in-  not   plead,    until  he  hath  first 

stantift  uti,  ad   contradicendum  sworn,  that  he  proceeds  upon  a 

pervenit.    At,  ad  versus  infician-  firm  belief  that  his  cause  is  good, 

tes,  ex  quibusdam  cansis  dupli  But  actions  lie,  in  particular  ca- 

actio  constituitur ;  veluti  si  dam-  ses,  for  double  and  triple  value 

ni  injuries,  aut  legatorum  locis  against    those    who    deny    the 

veneralibus    relictorum,  nomine  cause  of  action ;  as  when  a  suit 

agatur.    Statim  autem  ab  initio  is  commenced  on  account  of  in- 

{ Juris  quam  simpli  est  actio ;  ve-  jurious  damage,  or  for  a  legacy 

uti  furti    manifest!,  quadrupli ;  left  to  a  sacred  place,  as  a  church, 

nee  manifesti,  dupli :  nam  ex  his,  hospital,  d^c.    There  are  also  ac< 

et  aliis    quibusdam  causis,  siv^  tions,  upon  which  more  than  the 

quia  ne^et,  sivfe  fateatur,  pluris  simple  value  is  recoverable  at  the 

quam  simpli  est  actio.     Item  ac-  time'of  their  commencement ;  as 

toris  quoque  calumnia  coercetur ;  upon  an  action  of  theft  manifeat^ 

nam  eitiam  actor  pro  calumnia  which  is  for  fourfold  the  value  ; 

jurare  cogitur  ex  nostra  constitu-  an  action  of  theft  not  manifest^ 

tione,  quod  non  calumniandi  ani-  for  double  the  value ;  because  in 

mo  litem  movisset,  sed  existiman-  these,  and  some  other  cases,  the 
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do,  se  bonam  causam  habere,  action  is  at  first  given  for  more 
Utriusque  etiam  partis  advocati  than  the  simple  value,  whether 
jusjurandum  subeunt,  quod  alia  the  defendant  denies  or  confesses 
nostra  constitutione  comprehen-  the  charge  brought  against  him. 
sum  est.  Haec  autem  omnia  pro  The  calumny  of  the  plaintiflf  is 
veteri  calumniae  actione  introduc-  also  under  restraint ;  for  he  too 
ta  sunt,  quae  in  desuetudinem  is  compelled  by  our  constitution 
abiit ;  quia  in  partem  decimam  to  swear,  that  he  did  not  com- 
litis  actores  multabat,  quod  nus-  mence  the  suit  with  an  intention 
quam  factuni  esse  invenimus :  to  calumniate ;  but  upon  thor- 
sed  pro  his  introductum  est  et  ough  confidence  that  he  had  a 
priefatum  jusjurandum,  et  ut  im-  good  cause :  and,  the  advocates 
probus  litigator  et  damnum  et  im-  on  both  sides  are  likewise  com- 
pensas  litis  inferre  adversario  suo  pellable  to  take  a  similiar  oath, 
c^^tur.  the  substance   of  which  is  set 

forth  in  another  of  our  constitu- 
tions.   This  practice  hath  been 
introduced  in  the  place  of  the  an- 
/  cient  action  of  calumny,  which 

compelled  the  plaintifi'to  pay  the 
tenth  part  of  his  demand  as  a 
punishment,  but  is  now  disused  ; 
and,  instead  of  it,  we  have  intro- 
duced the  before- mentioned  oath, 
and  have  ordained,  that  every 
rash  litigant,  who  hath  failed  in 
his  proof,  shall  be  compelled  to 
pay  his  adversary  the  damages 
and  costs  of  suit. 


D£  INFAldJA. 

•  « 

i  II.  Ex   quibusdam  judiciis  §  2.  In  some  cases  the  parties 

damnati  ignominiosifiunt;  velu-  condemned  become  infamous,  as 

ti  furti,  vi  bonorum  raptorum  in-  in  actions  of  theft,  rapine,  injury, 

juriarum,  de  dolo ;    item  tutelse,  or  fraud.    Also,  in  an  action  of 

mandati,    depositi,  directis,  non  tutelage,  mandate,  or  deposit,  if  it 

contrariis  actionibus :    item  pro  be  a  direct,  and  not  a  contrary^, 

socio,  qu8S  ab  utSque  parte  direc-  action.    An  action  of  partnership 

t&  est ;  et  ob  id  quilibet  ex  sociis,  has  also  the  same  efiect ;  for  it  is 

eo  judicio  damnatus,  ignominia  direct  in  regard  to  all  the  part- 

notatur.    Sed  fiirti  quiaem,  aut  ners ;  and  therefore  any  one  of 

vi  bonorum  raptorum,  aut  injuri-  them,  who  is  condemned  in  such 

arum,  aut  de    dolo,  non  solum  action,    branded    with    infamy. 

damnati  notantur  ignomini&,  sed  Not  only  those,  who  have  been 

et  pacti ;  et  recte :  plurimum  en-  condemned  in  an  action  of  theft, 

im  interest,  utrC^m  ex  delicto  ali-  rapine,  injury,  or  fraud,  are  ren- 


LIB.  IV.    TIT.  XTI.  381 

qais,  an  ex   contractu,  debitor   dered  infamous ;   but  those  also, 
sit.  who  have  bargained  to  prevent  a 

criminal  prosecution  ;  and  this 
is  a  right ;  for  there  is  a  wide  dif- 
ference between  a  debtor,  on  ac- 
count of  a  debtor  upon  contract. 

DE  IN  JUS  VOCANDO. 

§  III.  Omnium  autem  action-  §  3.  All  actions  take  their  rise 
um  instituendarum  principium  from  that  part  of  the  prstor's 
ab  e&  parte  edicti  proficiscitur,  edict,  in  which  he  treats  de  in 
qu&  pretor  edicit  ^e  in  jus  vo-  jus  vocando  of  calling  parties 
cando.  Utique  enim  in  primis  into  court :  for  the  first  step  in 
adversarius  in  jus  vocandus  est ;  matters  of  controversy,  is  to  cite  * 
id  est,  ad  eum  vocandus,  qui  jus  the  adverse  party  to  appear  before 
dicturus  sit.  Clu&  parte  prelor  the  judge,  who  is  to  determine 
parentibus  et  patronis,  item  pa-  the  cause.  In  the  same  part  of 
rentibus  liberisque  patronorum  et  the  edict,  the  praetor  hath  treated 
patronarum,  hunc  prasstat  bono-  parents  and  patrons,  and  even 
rem,  ut  non  alitor  liceat  liberis  the  parents  and  children  of  pat- 
libertisqueeo8injusvocare,quam  rons  and  patronesses,  with  so 
si  id  ab  ipso  praatore  postulave-  great  respect,  that  he  does  not 
Tint  et  impetraverint.  Et,  si  quis  suffer  them  to  be  called  into  jud^- 
alit^r  vocaverit,  in  eum  poBuam  rnent  by  their  children  or  their 
solidorum  quinquaginta  con-  freedmen,  until  application  hath 
stituit.  been  first  made  to  him,  and  leave 

obtained ;  and,  if  any  man  pre- 
sume to  cite  such  persons  other- 
wise, he  is  subject  to  a  penalty 
of  fifty  solidL 


TITULUS  DECIMUS^EPTIMUS. 

DE  OFFICIO  JUDICIS. 

DE  OFFICIO  JUDICIS  IN  GENERE. 

SUPEREST,  ut  de  officio  ju-  It  remains,  that  we  enquire 

dicis  dispiciamus.    Et  quidem  in  into  the  office  and  duty  of  a 

primis  illud  observare  debet  ju-  judge :   whose  first  care  it  ou^ht 

dex,  ne  aliter  judicet,  quam  legi-  to  be  not  to  determine  otherwisei 

bua^  aut  constitutionibus,  aut  mo-  than  the  laws,  the  constitutionsi 

ribus,  proditum  est.  or  the  customs  and  usages  direct 

DE  JUDICIO  NOXALL 

i  I.  Idedque,  si  noxali  judicio       i  1.  And  therefore,  if  a  suit  be 
aditus  est,  observare  debet,  ut,  si   commenced  by  a  noxal  action. 
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condemnandus  videtur  doniinus,  the  judge  ought  always  to  ob- 
ita  debeat  condemnare :  Publium  serve  the  following  form  of  con- 
Mavium  Lucio  Titio  in  decern  demnation,  if  the  defendant  ought 
aureos  condemno;  aut  noxam  to  be  condemned:  e.  g.  I  con- 
dedere.  demn   Publiiis  McBvius  to  pay 

Lucius  Titius  ten  aurei,  or  to 
deliver  up  the  slave,  who  did  the 
damage. 


DE  ACTIONIBUS  REALIBUS. 

i  II.  Et,  si  in  rem  actum  sit       §  2.  When  a  real  action,  is 
corkm  judice,  sivg  contra  petito-    brought  before  a  judge,  and  he 
rem  judicaverit,  absolvere  debet    pronounces  against  the  demand- 
possessorem ;  siv^  contra  posses-   ant,  the  possessor  ought  then  to 
sorem,  jubere  ei  debet,  ut  rem  ip-    be  acquitted ;    if  against  the  pos- 
sam  restituat  cum  fructibus.   Sed    sessor,  he  must  be  admonished  to 
si  possessor  neget,  in  priesenti  se    restore  the  very  thing:  in  dispute, 
lestituere  posse,  et  sin^  frustra-    togetlier    with  all  its    produce, 
tione  videbitur  tempus  restituen-    But,  if  the  possessor  should  aU 
di  caus&  petere,  indulgendum  est   ledge,  that  he  is  unable  to  make 
ei ;  ut  tamen  de  litis  sestimatione    immediate  restitution,  and  peti- 
caveat  cum  fidejussore,  si  intra    tion  for  longer  time,  without  any 
tempus,  quod  ei  datum  est,  non    seeming  intention  to  frustrate  the 
restituerit.    Et,  si  hssreditas  pe-    sentence,  he  is  to  be  indulged  ; 
tita  sit,  eadem  cerca  fructOts  inter-   provided  he  gives  security  for  the 
yeniunt,  quse  diximus  intervenire    full  payment  of  the  Sondemna- 
de  singularum  rerum  petitione.    tion  and  costs  of  suit,  if  he  should 
niorum    autem   fructuum  quos    fail  to  make  restitution  within 
culp&  su&  possessor  non  percepe-   the  time  appointed.    And,  if  an 
rit|  siv^  illorum,  quos  perceperit,    inheritance  be  sued  for,  a  judge 
in  utr&que  actione  eadem  ratio   ought  to  determine  in  the  same 
pend   habetur,  si  prsedo  fuerit.    manner  as  to  the  profits,  as  he 
Si  verd  bona  fidei  possessor  fue-    would  in  a  suit  for  some  particu- 
rit,  non  habetur  ratio  neque  con-   lar  thing  only  ;  for,  if  the  defend- 
auptorum,  neque  non  percepto-    ant  appear  to  have  been  a  posses- 
rum.    Post  inchoatam  autem  pe-    sor  mala  fide^  then  almost  the 
titionem  etiam  illorum  fructuum    same  reasoning  prevails  in  both 
ratio  habetur,  qui  culp&  possesso-   actions  as  to  the  profits,  whether 
ris  percepti  non  sunt,  vel  percep-   they  were  taken  or  neglected  by 
ti  consumpti  sunt.  the  possessor :  but,  if  the  defend- 

ant be  a  possessor  bonafide^  then 
•  no  account  is  expected,  either  of 

produce  consumed  or  not  collect- 
ed  before  the  suit.  But  all  pro- 
duce must  be  accounted  for  from 
the  date  of  the  action,  whether 
used  or  neglected. 
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DE  ACnONE  AD  EXHIBENDUM. 

)  III.  Si  ad  exhibendum  ac-  }  3.  If  a  man  proceed  by  an 
tam  fuerit,  non  sufficit,  si  exhib-  action  ad  exhibendum^  it  is  not 
eat  rem  is,  cum  quo  actum  est ;  sufficient,  that  the  defendant 
sed  opus  est,  ut  etiam  rei  causam  should  exhibit  the  thing  in  quesh 
debeat  exhibere,  id  est,  ut  ea\n  tion,  but  he  must  also  l^  answer* 
causam  habeat  actor,  quam  habi-  able  for  all  profits  and  emolu* 
turns  esset,  si,  cum  primum  ad  ments  accruing  from  it ;  that  the 
exhibendum  egisset,  exhibita  res  plaintiff  may  be  in  the  same  state, 
fuisset :  idebque,  si  inter  moras  as  if  his  property  had  been  re- 
exhibendi,  usucapta  sit  res  a  pos-  stored  to  him  when  he  first 
sessore,  nihilominus  oondemna-  brought  his  action :  and  there- 
bitur.  PriBterea  fructuum  medii  fore,  if  the  possessor,  durmg  his 
temporis,  id  est,  ejus,  quod  post  delay  to  surrender  the  thing  in 
aoceptum  ad  exhibendum  judi-  dispute,  shall  gain  a  prescriptive 
eiam,  ante  rem  judicatam,  inter-  title  to  it,  he  shall  nevertheless  be 
eesserit,  rationem  habere  debet  condemned  to  restitution.  More- 
judex.  Quod  si  neget  reus,  cum  over  it  is  the  duty  of  the  judge  to 
quo  ad  exhibendum  actum  est,  take  an  account  of  the  mesne 
in  prsBsenti  se  exhibere  posse,  et  profits  accruing  between  the  suit 
tempus  exhibendi  caus&  petat,  id-  and  the  sentence.  But,  when 
que  sind  frustratione  postulare  the  defendant  declares,  that  he  is 
yideatur,  dari  ei  debet,  ut  tamen  not  able  instantly  to  produce  the 
caveat,  se  restituturum.  duod  thing  adjudged,  and  pray<6  a  far* 
si  neque  statim  jussu  judicis  rem  ther  time,  without  apparent  affec- 
exhibeat,  neque  postea  se  exhibi-  tation  of  delay,  time  should  be 
turum  caveat,  condemnandus  sit  allowed,  on  his  giving  security 
in  id,  quod  actoris  intererat,  si  ab  for  restitution.  But,  if  he  neither 
initio  res  exhibita  esset.  obey  the  command  of  the  magie- 

trate  by  instantly  producing  the 
thing  adjudged,  nor  in  giving 
sufficient  security  for  the  produc- 
tion of  it  at  a  future  day,  he  must 
be  condemned  in  the  full  dair- 
ages,  which  the  plaintiff  hath  sus- 
tained by  not  having  the  article 
delivered  to  him  at  the  com- 
mencement of  the  suit. 

FAMILIiE  ERCISCUNDiE. 

{  IT.  Si  familioD  erciscunds  }4.  When  a  suit  is  commenced 

jndicio  actum  sit,  singulas  res  for  the  partition  of  an  inheritance, 

singulis  hseredibus  adjudicare  de-  the  jud^e  must  decree  to  ench 

bet ;    et,  si  in  alterius  person^  heir  his  respective  portion ;  and, 

prasgravare  videatur  adjudicatio,  if  the  partition,  when   made,  be 

debet  hunc    invic^m    cohaeredi  more  advantageous  to  the  one 

certft  pecunid  (sicuti  jam  dictum  than  to  the  other,  the  judge  ought 
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est)  condemnare.  Eo  qiioque 
nomine  cohceredi  quis  que  suo 
condemnandus  est,  quod  solus 
fructus  liaereditarii  fundi  perce- 
perit,  aut  rem  haereditariam  cor- 
ruperit,  aut  consumpserit.  Q,uee 
quideni  similiter  inter  plures  quo- 
que  quam  duos  cohaeredes  sub* 
sequuatur. 


as  wc  have  before  observed,  to 
oblige  him,  who  has  the  largest 
part,  to  make  a  fiill  recompense 
in  money  to  his  co-heir  :  it  there^ 
fore  follows,  that  every  co-heir, 
who  hath  taken  the  profits  of  aa 
inheritance  to  his  sole  use,  and 
consumed  them,  is  liable  to  be 
compelled  to  make  restitution. 
And  this  is  the  law  whether  tbeta 
are  two  heirs,  or  many. 


COMMUNI  DIVIDUNDO. 

$  V.  Eadem  interveniunt,  etsi  i  5.  The  law  is  the  same,  when 
cammuni  dividundo  de  pluribus  a  suit  is  brought  commmm  divv' 
lebus  actum  sit.  Quod  si  de  dundo^  for  one  particular  things 
una  re,  veluti  de  fundo ;  siqui-  only,  it  being  but  a  part  or  par« 
dem  iste  fundus  commode  region-  eel  of  an  inheritance,  as  a  field, 
ibus  divisionem  recipiat,  partes  or  any  piece  of  ground,  which, 
ejus  singulis  adjudicare  debet:  if  it  can  be  conveniently  divided, 
et,  si  unius  pars  praegravare  vide-  ought  to  be  adjudged  to  each 
tur,  is  invic^m  cert&  pecuni^  al-  claimant  in  equal  portions ;  and 
teri  condemnandus  est,  Quod  if  the  share  of  one  be  larger  than 
si  commode  dividi  non  possit,  vel  the  others,  the  party  having  tba 
81  homo  fort^  aut  mulus  erit,  de  largest  portion,  must  be condemn- 
quo  actum  sit,  tunc  totus  uni  ad-  ed  to  make  a  recompense  in  mon* 
judicandus  est,  et  is  invic^m  al-  ey.  But,  if  the  thing  sued  for  be 
teri  certft  pecuni^  condemnandus  of  such  a  nature,  that  it  cannot 
est.  be  divided,  as  a  slave,  or  a  horse, 

it  must  be  given  entirely  to  one 
of  the  co-partners,  who  must  be 
ordered  to  make  satisfaction  in 
money  to  the  other. 


FINIUM  REGUNDORUM. 

§  VI.  Si   finium  regundomra  §  6.  When  the  action  Jinium 

actum  fuerit,  dispicere  debet  jur  regundorum  is  brought  for  the 

dex,  an  necessaria  sit  adjudicatio ;  determination  of  boundaries,  the 

quflB  sanfe  uno  casii  necessaria  judge    ought  first    to  examine, 

est,  si  evidentioribus  finibus  dis-  whether  it  be  absolutely  requisite 

tingui  agros  commodius  sit,  quam  to  proceed  to  an  adjudication ;  in 

olim   fuissent,     distincti:    nam  one  case,  it  is  undoubtedly  so ; 

tunc  necesse  est,  ex  alterius  agro  viz.  when  it  becomes  expedient, 

partem  aliquamalteriusagridom-  that  grounds  should  be  divided 

ino  adjudicari ;  quocasu  conven-  by  more  conspicuous  boundaries 

aens  esti  ut  is  alteri  cert4  pecunia  than  formerly ;  for  necessity  then 

debeat  condemnari.    Eo  quoque  requires,  that  a  part  of  one  oaaa's 
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nomine  condemnandus  est  quis-  ground  should  be  adjudged  to 
que  hoc  judicio,  quod  forth  circa  another,  in  which  case  it  is  in- 
fines  ^liquid  malitiosfe  commisit ;  cuoibent  upon  a  judgetocondemn 
verbi  gratis,  quia  lapides  finales  him,  whose  estate  is  enlarged,  to 
furatus  est,  vel  arbores  finales  pay  an  equivalent  to  the  atheri 
excidit.  CoutumaciaB  quoque  whose  estate  is  diminished.  By 
nomine  quisque  eo  judicio  con-  this  action,  that  any  one  may  be 
demnalur ;  veluti  si  quis  jubente  prosecuted,  who  hath  committed 
judice  metiri  agrospassusnonfu-  fraud  in  relation  to  boundariesi 
erit.  either  by  removing    stones,  of 

cutting  down  trees,  which  were 
landmarks.  The  same  action 
will  also  subject  any  man  to  con- 
demnation on  account  of  contu- 
macy, if  he  refuse  to  suffer  his 
lands  to  be  measured  at  the  com- 
mand of  a  judge. 

DE  ADJUDICATIONE. 

}  Vn.  Quod  autem  istis  judi-       i  7.  Whatever  is  adjudged  to  a 

ciis  alicui  adjudicatum  fuerit,  id  party  in  any  of  these  actions,  in- 

statim  ejus  fit,  cui  adjudicatum  stantly  becomes  the  property  of 

est  him,  to  whom  it  was  adjudged. 


TITULUS  DECIMUSOCTAVUS. 
DE  PUBLICIS  JUDICIIS. 

DE  DIFFEUENTIA  A  FRIVATIS. 

PUBLICA  judicia  neque  per  Public  judgments  are  not  in- 
actiones  ordinantur;  neque  om-  troduced  by  actions;  nor  are  they 
nin5  quicquam  simile  habent  in  any  thing  similar  to  the  jadg- 
cnm  cseteris  judiciis,  de  quibus  ments,  of  which  we  have  been 
locuti  sumas :  magnaque  Jiversi-  treating.  They  also  differ  grent- 
tas  eoram  est  et  in  instituendo  et  ly  from  one  another  iu  the  man- 
in  exercendo.  ner  of  being  instituted  and  prose- 
cuted. 

f 

ETYMOLOGIA. 

i  I.  Publica  autem  dicta  sunt,  $  I.  They  are  called  public, 
quod  cuivis  ex  populo  executio  because  they  may  be  sued  to  ex- 
eorum  pleri)imque  datur.  ecution  by  any  of  the  people. 
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DIVISIO. 

i  IL  Publicorum  judicionim       }  2.  Of  these  judgments^sortitf 

quffidam  capitalia  sunt,  qusedarn  are  capital,  others  not.     We  term 

non  capitalia.   Capitalia  dicimus,  those  capital,  by  which  a  crimin-' 

qu®  ultimo   supplicio  afficiunt  al  is  prohibited  from  fire  and  wa« 

homines,  vel  etiam  aquee  et  i^is  ter,  or  condemned  to  death,  to 

interdictione,    vel    deportatione,  banishment,    or  to    the    mines, 

▼el  metallo.     Caotera,  si  quam  Others,  by  vrhich  men  are  fined 

infamiam  irrogant  cum  damno  and  rendered  infamous,  are  pnb* 

pecuniario,  hsec  publica  quidem  lie  indeed,  but  not  capital, 
aunt,  sed  non  capitalia. 


EXEMPLA.    L^:SA  MAJESTATE. 

i  III.  Publica  autem*  judicia  }  3.  The  following  are  public 
hsc  sunt.  Lex  Julia  majestatis,  judgments.  The  law  Julia  mar 
qu8B  in  eos,  qui  contra  imperato-  jestatis  extends  its  force  against 
rem  vel  rempublicam  aliquid  mo-  those,  who  have  undertaken  any 
liti  sunt,  suum  vigorem  extendit.  enterprise  against  the  emperor  or 
Cujus  pcsna  anims  amissionem  the  republic.  The  penalty  is  the 
sustinet,  et  memoria  rei  etiam  loss  of  life,  and  the  memory  of 
post  mortem  damnatur.  the  offender  becomes  in&mous 

after  bis  death. 


D£  ADULTERUa 

i  IT.  Item  lex  Julia  de  adulte-  }  4.  The  law  Julia^  for  the 
riis  coercendis,  quas  non  soldm  suppression  of  adulteries,  not  on- 
temeratores  alienarum  nuptia-  ly  punishes  with  death  those 
rum  gladio  punit,  sed  et  eos,  qui  who  violate  the  marriage  bed  of 
cum  masculis  nefandam  libidin-  others,  but  those  also,  who  com- 
em  exercere  audent*  Sed  eftdem  mitacts  of  detestable  lewdness  with 
lege  etiam  stupri  flagitium  puni-  persons  of  their  own  sex.  It  al^^ 
tur,  cum  quis  sin^  vi  vel  virgi-  so  inflicts  punishment  upon  all 
nem  vel  viduam  honestd  viven-  who  are  guilty  of  the  crime  call*' 
tern  stupraverit  Posnam  autem  ed  stuprum :  that  is,  the  de- 
eadem  lex  irrogat  stupratoribus ;  bauching  a  virgin,  or  a  widow 
si  bonesti  sunt,  publicationem  of  honest  famie,  without  force., 
partis  dimidis  bonorum  ;  si  hu-  the  punishment  of  tliis  crime  in 
miles,  corporis  coercitionem  cum  persons  of  condition  is  the  con- 
relegatione.  fiscation  of  a  moiety  of  their  pos- 

sessions; offenders  of  low  de- 
gree, undergo  corporal  chastise- 
ment with  relegation. 
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DE  SICARIIS. 


$  y.  Item  lex  Cornelia  de  si-  }  6.  The  law  Cornelia  de  H* 
cariis,  quce  homicidas  ultore  fer-  cariis  punishes  those,  who  com- 
ro  persequitur,  vel  eos,  qui  horn-  mit  murder,  with  death,  and 
inis  occidendi  caus&  cum  telo  those  also,  who  carry  weapons, 
ambulant.  Telum  autem,  ut  with  intent  to  kill.  The  term 
Cajus  noster  ez  interpretatione  ielum^  according  to  Caius*s  in^ 
legum  duodecim  tabularum  scrip-  terpretation,  commonly  signifies 
tum  reliquit,  yulgb  quidem  id  an  arrow  made  to  be  shot  from 
appellatur,  quod  arcu  mittitur ;  a  bow,  but  it  is  now  used  to  de- 
Bed  et  nunc  omne  significat,  quod  note  any  missile  weapon,  or 
manu  cujusque  jacitur.  Sequi-  whatever  is  thrown  from  the 
tur  ergd,  ut  lignum,  et  lapis,  et  hand ;  hence  a  club,  a  stone,  or 
ferrum,  hoc  nomine  continean-  a  piece  of  iron,  may  be  compre- 
tur ;  dictum  ab  eo,  quod  in  Ion-  hended  under  that  appellation, 
ginquum  mittitur,  a  GrsBca  voce  The  word  teltitn  is  evidently  de- 
Ti}2«  figuratum.  Et  banc  signi-  rived  from  the  &reeA:  adverb  Tqii«i 
ficationem  invenire  possumus  et  procul^  because  thrown  from  a 
in  GrsBco  nomine ;  nam,  quod  distance.  And  we  may  trace  the 
nos  telum  appellamus,  illi  /fiiioff  same  analogy  in  the  Greek  word 
appellant  ano  r«  paxxta^ai,  Admo-  fitXosy  for  wnat  we  call  telum^  the 
net  nos  Xenophon  ;  nam  ita  scri-  Greeks  term  p^xoe,  from  faiua&a$ 
bit :  Kai  ra  piiii  ofia  t^t^iro,  Xoyxat  to  throw ;  and  of  this  we  are  in- 
To^tv/tfOTa,  atp9vdovai,  ninfoi  di  xai  xtBoi.  formed  by  Xenophon^  who 
Sicarii  autem  appellantur  k  sicft,  writes  thus :  Darts  also  were 
quod  significat  ferreum  cultrum.  carried^  spears^  arrows j,  slings 
E&dem  lege  et  venefici  capite  and  a  multitude  of  stones.  As- 
damnantur,  qui  artibus  odiosis,  sassins  and  murderers  are  called 
tarn  venenis,  quam  susurris  ma-  sicarii  from  sica^  which  signifies 
gicis,  homines,  occiderint;  vel  a*  short  crooked  sword  or  pon- 
mala  medicamenta  publice  ven-  yard.  The  same  law  also  in- 
diderint  fiicts  a  capital  punishment  upon 

those,  who  practice  odious  arts, 

or  sell  pernicious  medicaments, 

occasioning  the  death  of  man- 

^  kind,  as  well  by  poison,  as  by 

magical  incantations. 


DE  PABRicmna 

}TI.  Alia  deinde  lex  asperri-  h  6.  The  law  Pompeia  infiiets 

mum  crimen  nov&  pcenft  perse-  a  new  punishment  upon  those 

Suitur,  quae  Pompeia  de  parrici-  who  commit  parricide,  the  most 

iis  vocatnr ;  qu&  cavetur,  ut,  si  execrable  of  all  crimes.      This 

quis  parentis  aut  filii,  aut  omni-  law  ordains  that  whoever,  either 

nb  affectionis  ejus,  quo  nuncu-  publicly  or  privately,  hastens  the 

patione  parentum  continetur,  fa-  death  of  a  parent  or  a  child,  or 

ta  pr8Bparaverit,(8iv%  cl^mOfSievfepa-  of  any  person  comprised  under 
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1km,  id  ausus  fuerit,)  ncc  non  is,  the  tye,  or  denomination  of  a  pa- 
cujus  dolo  malo  id  factum  est,  rent,  shall  be  punished  as  a  par- 
yel  conscius  criminis  existit,  li-  ricide ;  and  he  also,  who  hath 
c^t  extraneus  sit,  p(sn&  parricidii  advised,  or  been  privy  to  the 
puniatur;  et  neque  gladio,  neque  transaction,  although  a  stranger, 
ignibus,  neque  ulli  solemni  poens  A  criminal,  in  this  case,  is  not 
subjiciatur,  sed  insutus  culeo  put  to  death  by  the  sword,  by 
cum  cane,  et  gallo  gallinaceo,  et  fire,  nor  by  any  ordinary  punish- 
viper&,  et  simia,  et  inter  eas  fera-  nient ;  the  law  directs,  that  be 
les  angustias  comprehensus,  (se-  shall  be  sewed  up  in  a  sack,  with 
cundiim  quod  regionis  qualitas  a  dog,  a  cock,  a  viper,  and  an 
tulerit,)  vel  in  vicinum  mare,  vel  ape,  and,  being  put  up  in  this 
in  amnem  projiciatur  ;  ut  omni-  horrid  inclosure,  shall  be  thrown 
um  elemento(um  usu  vivus  care-  either  into  the  sea,  or  an  adjacent 
re  incipiat,€tei  caelum  superstiti,  river,  according  to  the  situation 
et  terra  mortuo,  auferatur.  Si  of  the  place,  where  the  punish- 
quis  aatem  alias  cognatione  vel  ment  is  inflicted :  thus  he  is  de- 
afSnitate  personas  conjunctas  ne-  prived  of  the  very  elements, 
caverit,  pcsnam  legis  CornelicB  while  living ;  so  that  his  living 
de  sicariis  sustinebit.  body  is  denied  the  benefits  of  the 

air,  and  his  dead  body  the  use  of 
the  earth.  But,  if  a  man  be  guil- 
ty of  the  'murder  of  any  other 
person,  related  to  him,  either  by 
cognation  or  afllnity,  he  is  only 
subject  to  the  punishment  inflic-. 
led  bv  the  law  Cornelia  de  sica- 
riis. 


DE  FALSIS. 

i  Vn.    Item  lex  Cornelia  de  §  7.  The  law  Cornelia  defaU 

falsis,  qu»  etiam  testamentaria  sis^  which  is  also  called  iestamen- 

vocatur,  poenam  irrogat  ei,  qui  iaria^  punishes  those  who  frau- 

testamentumvel^aliudinstrumen-  dulently   write,  sign,  recite,  or 

tum  falsum  scripserit,  signaverit,  clandestinely  offer  for  signature 

recitaverit,  subjecerit,  vel  signum  a  false  will,  or  any  other  instru- 

adulterinum    fecerit,    sculpserit,  ment;    or    make,    engrave    or 

expresserit,   sciens,    dolo    malo.  stamp,  or  in  any  manner  coun- 

Ejusque  legis  pcena,  in  servos  ul-  terfeited  the  seal  of  another.  The 

timum   supplicium    est ;     quod  punishment  by  this  law    upon 

etiam  in  lege  Cornelia  de  sicariis  slaves  is  death  ;  as  it  is  by  the 

6t  Teneficis  servatur :  in  liberos  law  Cornelia  concernmg  asisas- 

▼erd  deportatio.  sins  and  poisoners  ;    upon  free- 
men, deportation. 
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DE  VI. 

§  yill.  Item  lex  Julia  de  vi  §  8.  The  law  /wKa,  concern - 

public^  seu  privata  adversus  eos  ing  public  and  private  force,  take 

exoritur,  qui  vim  vel  armatam,  place  against  all,  who  use  force, 

vel  sinfe  armis,  commiserint ;  sed,  whether  armed  or  unarmed  ;  but. 

siquidemarmatavis  arguatur,de-  if  proof  be  made  of  an  armed 

portatio  ei  ex  lege  Julia  de  vi  force,  the  punishment  is  deporta- 

publica  irrogatur  ;  si  verd  sine  tion  by  that  law ;  and,  if  the  force 

armis,  in  tertiam  partem  bono-  be  not  accompanied  with  arms, 

rum  suorum  publicatio  imponi-  the  penalty  is  confiiscation  of  one 

tur.    Sin  autem  per  vim  raptus  third  part  of  the  offender's  goods : 

virginis,  vel  viduse,  vel  sanctimo-  nevertheless,  if  a  rape  be  commit- 

nialis,  vel  alterius,  fuerit  perpe-  ted  upon  a  virgin,  a  widow,  a 

tratus,  tunc  et  raptores,  et  ii,  qui  nun,  or  upon  any  other  person, 

opem  huic  flagitio  dederunt,  ca-  both  the  ravishers  and  their  ac- 

pite  puniuntur,  secundiim  nos-  complices  are  all  equally  subject 

trsQ  constitution  is  definionem,  ex  to  capital  punishment,  according 

qu&  hoc  apertius  possibile    est  to  the  decission  of  our  constitu- 

scire.  tion ;  from  which  more  may  be 

known  of  this  subject.    . 


DE  PECULATUS. 

}  IX.  Item  lex  Julia  pecula-       §  9.  The  law  Jtdia  de  peeulct- 

tCis  eos  punit,  qui  publicam  pe-  tu  punishes  those,  who  have  been 

cuniam,  vel  rem  sacram,  vel  re-  guilty  of  theft,  in  regard  to  pub- 

ligiosam,  furati  fiierint.    Sed,  si-  lie  money,  or  any  thing,  which  is 

quidem  ipsi  judices  tempore  ad-  sacred  ;  but,  if  judges  themselves, 

ministrationis  publicas  pecunias  while  in  office  commit  a  theft  of 

subtraxerint,  capitali  animadver-  this  kind,  their  punishment  is 

sione  puniuntur ;  et  non  solum  capital;  and  so  is  the  punishment 

hi,  sed  etiam  qui  ministerium  eis  of  all  those,  who  assist  in  such  a 

ad  hoc  exhibuerint,  vel  qui  sub-  theft,  or  knowingly  receive  the 

tractas  ab  his  susceperint.    Alii  money  stolen.    But  all  other  per- 

vero,  qui  in  banc  legem  incide-  sons,  who  offend  against  this  law, 

rint,  poBuae  deportationis   subju-  are  only  subject  to  deportation, 
gentur. 

DE  PLAGIARnS. 

$  X.  Est  et  inter  publica  ju-  §  10.  The  law  Fabia  against 
dicia  lex  Fabia  de  plagiariis,  quee  plagiaries,  ranks  also  among  pub- 
interdiiim  capitis  pcDuam  ex  sa-  lie  judgments ;  but  by  the  im- 
cris  constitutionibus  irrogat,  in-  perial  constitutions,  offenders 
terdiim  leviorem.  against  this  law,  are  sometimes 

punished  with  death,  and  some- 
times by  a  milder  punishment. 
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J>E  AMBITU,  REPETUNDIS,  ANNONA,  RESIDUIS. 


i  XL  Sunt  prraterea  publica 
judicia;  lex  Julia  de  ambitu,  lex 
Julia  repetundarum,  et  lex  Julia 
de  annonky  et  lex  Julia  de  residu- 
is,  qu»  de  certis  capitulislociuun' 
tur,  et  anims  quidem  amissionem 
noa  irro^;ant ;  aliis  autetn  pcBuis 
eos  subjioiunt,  qui  priecepta  ea- 
rum  neglexeriat. 


§11.  There  are  also  other  pub« 
lie  judgemnts  ;  such  are  the  Jur 
lian  laws  de  ambitu,  repetundor 
rum,  de  annona,  de  residuis  ^ 
which  do  not  punish  with  death, 
but  inflict  other  punishments  upoa 
those,  who  offend. 


CONCLUSIO. 

$  XII.  Sed  de  publicis  judiciis  }  12.    Thus  much  we  have 

b»c  exposuimus,  ut  vobis  possi-  stated  on  the  subject  of  public 

bile  sit  summo  digito,  et  quasi  judgments,  as  an  index,  to  give 

per  indicem,  ea  tetigisse ;  alioqui  a  general  idea  of  that  knowledge, 

diligentior  eorum  scientia  vobis,  which,  through  the  blessing  or 

ex  latioribus  digestorumseu  pan-  God,  may  be  most  fully  and  par- 

dectarum  libris,  Deo  propitio  ad-  ticularly  obtained,  by  perusing 

▼entura  est.  the  digests  with  a  diligent  attea- 

tion. 
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J[K<^.  A.  CAP.  I. 

Ilfl()i  dtadox>if  T«y  Mariorrav.  De  deacendentium  sueeesMionen 

EI  rif' rotrvv  tmv  xarioyroir  i/;ii(i/  to  Si  quis  igitiir  deacendentium  fuerit  ei, 

6Sia^»r»TtX9vrti(faifri,  oluadtimnt  tpvatwg  qui  intestatus  moritur,  cujuslibet  natunB 

^  padfiti^  girt    c|    icQqtvoYOfiug,  tirt  ix  aut  gradus,  sive  ex  masculorum  genere 

^tlXvyovugg  xaraYOfitvog^    xai  tixt  av^n-  aive  ex  fcBmioarum  descendens,  et  siy* 

Iwstog  iirt    vnt^Miut   a^r/    jiarrwv  rw  soiB   potestatis,  live   sub  potestate   ait, 

in^tovTwr  xat  Ttov  ixnXayitf  (Tvy^yi vov  nQox'  omnibus  ascendentibus  et  ex  latere  co^ 

tftaa'9m*  Kav  yaq  oT%Xtvxr^0aq  iri^H  vnt^  natis  prsponatur.     Licet  enim  defunc« 

^yatof  ff*  ofioyg  jHg  avTH  naidagjoiaadijno-  tus  sub  alterius  potestate  fuerit,  tamen 

T«  &r  utoi  (pvatmg  i^  fiadfiH^  xai  a^•Twy  nor  ejus  liberos,  cujuslibet  sexus  sint  aut 

yortuv  TTQoTiuaadai  x9Xtvouit\  itr  vne^*  gradus,  etiam  ipsis  parentibus  preponi 

eaiog  t]r  6  rtXtvr^aagf  in^  ixntoigitjXaS^  prscipimus,  quorum  sub  potestate  fue- 

Toi(  n(^ay^aatVf  uTiva  xata  reg  aXXag  »/-  rit,  qui  defunctus  est,  in  illis  videlicet 

fnotvafiHg,Toig  TtuTQaoivH^  nnotinonittTar  rebus,  que,  secundum  nostras  alias  le* 

int  xaQ  T>/  x^f,<f*t  Tinv  7iQity^turo)v  thtioi',  ges,  patribus  non  acquiruntur;    nam  in 

6vptiXtiafi  nQoaiioQiLtaStii  »]  ipvXatrta9ai^  usu  harum  rcrum,  qui  debet  acquiri  aut 

Tff(  miit  TtfToiv  i^toiv  vo/t«ff  Toig  yof'tt;ac  servari,  nostras   de  bis  onmibus  leges 

4pvXarrofi%v'   «'tco  ^irroc/f  at(«,   a^  riva  parentibus  custodimus  :    sic  tamen,  ut, 

Tovrmr  iwr  xariorruv  Ttaidag  xaraXtnovra  si  quem  horum  descendentium  filios  re- 

rtX%vTti<iai    ovfipaitif  tu;   ixtiva  vlisg    >}  linquentem  mori  contigerit,  illius  filiot 

9vyax9^ag  >J  xng  liXXsg  xariovrag  tig  tor  aut  filias,  aut  alios  descendentes,  in  pro- 

T0   iSiB  yoraitf^    Tonov    vnnattrai^  tirt  prii  parentis  locum  succedere,  sive  sub 

ifTit^Hatoi  TtaTMXsvTtiaavrijtiTtcn'Ttitiatoi  potestate   defuncti,  sive  suie  potestatis 

fli/^fl^aiay*  toohtov  ix  rtjg  xXtifjovoutag  tit  inveniantur ;   tantam  de  hereditate  mo* 

TtXtvrtiaarrog    Xa^fiavorrag    ^ic(>o(,  ocroi  rientis  accipieutes  partem,  quanticunque 

dilJTOTM  iv  oKitv^  ooov  6  uvttnv  yovci^f,  ac  sint,  quantam  eorum  parens,  si  vivcret, 

7i*qniv,ixoitit»To-  i,v  rtva  dtudoxtiv  in  stir-  habuisset ;  quam  successionem  instirpes 

pes    9j   ttQxaiorr,g  ixaXiOtv  ini    ravTtjg  vocavit  antiquitos  :    in  hoc  enim  ordine 

fOQ  Ttig  Tu^f fij;   Tor  €uduov   ^t^rtioQai  u*  gradum  quoeri  nolumus  ;    sed,  cum  filiii 

fiaXoif&a'   SiXXa  fttra  ruiv   inmv   xai  ruv  et  iiliabus,  ex  prmmortuo  filio  aut  filia 

^vyaT((>o(v  tm;   ix  tb  nQoTiXivttiaavrog  nepotes  vocari  sancimus ;    nulla  intro- 

viH  r)  ^vya'TQag  c/yor«;  xaXtta&ai  &fani-  dacenda   differentia,  sive  masculi   sive 

^outv  e^dt^iag  tinayofitvtig  9iatpo()ag^  eirt  fccmins  sint,  et  seu  ex  masculorum  seu 

itQQtvtg   9ir»   ^»jP.fia(     o>at,    xai   alrt  i^  fceminarum  prole  descendant,  sive  sue 

iiQ(tivoyoviag  iirt  ix  &^?.vYoviag  xarayuiv-  potestatis,  sive  sub  potestate  sint  consti- 

rat,  aitt   VTitX&gioi^  tiTk    xai  avri^oaioi  tuti.     £t  hiec  quidem  de  succession ibus 

tiijaav'   Kai    tavia    fnv  ntQi    ttig  tu*  descendentium  disposuimus. 
Mar lOvTwv  iiitdox^t  irvnataanav. 
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CHAPTER  I, 

.  OP  IHE  SUCCESSION  OF  DESCENDANTS. 

If  a  D)fU}  dies  intestate,  leaving  a  descendant  of  either  sex  or  any  degree, 
such  descendant,  whether  he  derives  his  descent  from  the  male  or  female  line, 
or  whether  he  is  under  power  or  not,  is  to  be  preferred  to  ascendants  and  col- 
laterals. And,  although  the  deceased  was  himself  under  paternal  power,  yet 
we  ordaio,  that  his  children  of  either  sex  or  any  degree  shall  t)e  preferred  in 
succession  to  the  parents,  under  whose  power  the  intestate  died,  in  regard  to 
those  things,  which  children  do  not  acquire  for  their  parents,  according  to  our 
other  laws ;  for  we  would  maintain  the  laws  in  respect  to  the  usufruct,  which 
is  allowed  to  parents :  so  that,  if  any  of  the  descendants  of  the  deceased  should 
die,  leaving  sons  or  daughters  or  other  descendants,  they  shall  succeed  in  the 
place  of  their  own  father,  whether  they  are  under  his  power  or  aui  juns^  and 
shall  be  entitled  to  the  same  share  of  the  intestate's  estate,  which  thejr  father 
would  have  had,  if  he  had  lived  ;  and  this  kind  of  succession  has  been  termed 
by  the  ancient  lawyers  a  succession  in  stirpes  :  for  in  the  succession  of  de- 
scendants we  allow  no  priority  of  degree,  but  admit  the  grand-children  of  any 
person  by  a  deceased  son  or  daughter  to  be  called  to  inherit  that  person  to- 
gether with  his  sous  or  daughters,  without  making  any  distinction  between 
males  and  females,  or  the  descendants  of  males  and  females,  or  between  those, 
who  are  under  power,  and  those,  who  are  noL  These  are  the  rules,  which 
we  have  established,  concerning  the  succession  of  descendants. 

Ei  Tte  jotitvv,    Si  quia  igitur.]     The  should  die,   leaving  grand-children  by 

three  first  chapters  of  this  novel  consli-  three  different  sons,  already  dead  ;    to 

tution  deserve  the  attentive  considera-  wit,  three  by  one  son,  six  by  another, 

lion  of  the  reader,  not  only  because  they  and  twelve  by  another ;   each  of  these 

eoi^tain  tl^e  latest  policy  of  the  civil  law  classes  of  grand-childten  would  take  a 

(n  regard  to  thedispoaitioi^of  the  estates  third  of  the  estate  without  any  regard 

of  intestates ;    but  because  they  are  the  to  the  inequality  of  the  numbers  in  each, 

foundation  of  our  statute  law  in  this  re-  class.     But,  as  to  this  point  in  England^ 

Spect.    Vid.  Holt's  cases,  p,  239.    Peere  the  law  reports  mention  no  judicial  de^ 

WiUiams^^  rep.  p.  27.  Prec.  in  chan.  p.  termination;  yet  it  seems  probable,  that 

5d3.     Sir  Thorn.  Raymond's  rep.  p.  496.  the  courts,  in  which  distributions  are 

And  they  are  still  almost  of  continual  cognizable,  would  order  the  division  of 

nse,  by  being  the  general  guide  of  the  an  estate  in  such  a  case  to  be  made  per 

courts  in  England^  which  hold  cogni-  capita ;   and  this,  partly  from  a  motive 

zance  of  distributions,  in  all  those  cases,  of  equity,  and  partly  from  a  eonsidera- 

eoneerning  which  our  own  laws  have  tion  of  the  intent  of  the  statute,  relating 

•ither  been  silent,  or  not  sufficiently  ex>  to  the  estates  of  intestates  ;  for  the  stat- 

press.  ute  directs  an  e([ual  and  just  distribu- 

Ei^  Toy  Tov  iiiov  yoyiuc.  In  proptii  tion  :  and,  when  the  act  mentions  rep- 
pare  ntis  locum  sueeedant.]  Nothinff  is  resentation,  it  must  be  understood  to  re- 
more  clear  in  the  civil  law,  than  Uiat  fer  to  it,  in  those  cases  only,  where  rep- 
Sand-children,  even  when  alone,  (aj-  resentation  is  necessary  to  prevent  ex- 
ough  they  descend  from  various  stocks  elusion,  but  not  to  refer  to  it,  in  those 
and  are  unequal  in  their  numbers,)  cases,  where  all  the  claimants  are  in 
would  take  the  estate  of  their  deceased  equal  degree,  and  therefore  can  take  #M 
grand-father  per  stirpes,  and  not  per  cap-  quisgue  iure,  each  in  his  own  right,  Vid, 
fta.      Suppose    therefore,    that    TUius  23^  24,  Car-  2.  cap.  10.  Lib.  a.  Inst.  p.  4. 
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iTtQi  fur  atiorronf  SiaSo/ris,  De  aseendeniium  MWCCUnotW. 

El  Totrvv  6  TaXivrtiOag  xariovrag  fi§v  i<ij  Si  igitur  defunctas  detcendentes  qai- 

xaraXiTToi  xXt^Qorouttf,  nartiQ  St  if-  nrjrtiQ  dem  non  relinquat  hasredes,  pater  antem 
^  ii?.Xoi  yovug  atfr»  i;rit/;0(i(Ti,  navTrnvTav  aut  mater  aut  alii  parentea  ei  aupersint, 
ix  nXayta  avYytvmv rtnag  n^orifiaaQixi  9tO'    omnibus  ex  latere  cognatia  hos  preponi 

7rfCoii«v,   ilti^yifiivoiv   ftovav    iidtXtpmv  i£  aancimus,  exceptia  solia  fratribus  ez  ut- 

ixareqs  /oriw;  avvaJTToutvtov  ra  railtvrij-  reqae  parenteconjunctia  defancto,  sieut 

oarrif  mq  Sia  rtav  iitig  dtiXo)6r,atTuf  Ei  dt  per  subsequentia  declarabitur.     Si  ail' 

noX,Xot  tav  aytorrfav  7r«^is<0i,  rtirti{  nqo-  tem  plarimi  aacendentium  TiTant,  hfoto 

Tiuaa&ai  xiXtvofitv,  oi  Ttvtg  i/yvn^oc  ra  preponi  jubemus,  qtft  proximi  gradu  re- 

puBuft)  »iJ{t§6titv,  iqqivag  r<  xat  -^r/itfia;,  periuntur,  maaculos  et  foeminas,  aiye  p^ 

tin  TtQog  ftrfTQog  tlrt  nqog  naTQog  §Uv  terrii,  sive  materni  aiht.    Si  autem  eon- 

Et  dt  Tffiv  ixxirov  ^/<iai  fluQuoVf  ii  iat^g  »ig  dem  habeant  gradnm,  ox  «quo  inter  eoa 

aifrag  ij  xXtiQovouia  SiaiQtBtiOitai,  i>g»  to  bssreditas  dividatur,  ut  medietatem  qui* 

fitv  {uiav    XauSavtit    narrag  tttg   n^og  de'vCi  accipiant  omn^a  a  p'alrie  ascendetf- 

noTQog  iriovragf  oaoi  ^i^ttoti  ay  otar  ro  d»  tea,   qaanticnnqae  frilerint ;  miedietatem 

VTioXoiTfoy  tjttovrag  o)i)ogiit}TQogttriovrag,  yero    reliquam    at   riVatre    ascfendeatea, 

oavg  StjTtort  u»  avrag  ai^qt^tiiai  avu€atti.  quantoacnnque   eoV  inteniri   eon'tij^rit. 

El  di  ifTUTtat  ariorrnDv  avqUoHftv  ad§X(poi  Si  vero  cam   aacehdentibu^  i'  veniantor 

^  MaXtpai  ii  ixart^wv  yorioiy  avvanTOfttvoi  fratres  aut  aororea  ex  utriaque  parentibiis 

TwTtXtvrtiaarrt,  fiiTa  rwr  ^/yvrs^oiv  ro  conjuncti  defiincto,  cum  proximis  gradu 

fiaBum  iivioiTuv  xXfi&tiaovrat^  tl  xamaTtjQ  aacendentibua  vocfabnntur,  ai  et  pater 

i  f**i'f^Q   *it}<f(tr-    SiaiQauavrjg    tig   ittrrvg  aut  mater  fueritft^  dividenda  inter  eo« 

iti?.uSri  rtjg    xXtjqovoutag   xaxJrov    rwv  quippe  httreditate  secundi^m  personarum 

iti^oamnmv  aqtBuov^  ha  xai  rtov  avtovrmv  numeram,  uti  et  aacendentium  et  fra- 

xat  rtov  iSaXtptoy  ixagog  iotiv  ^/oi  potQav,  trum  ainguli   equ'dem  babeaiit  portion- 

bSt  fiiav  x(i*i^^^  ^'^  ^Vf  '^^*  vt'cui'  i)  ^v/u-  em ;  nullum  uaum  ex  filiorum'  aut  filiar- 

Tiiimv  uoti^ag  iv  TBXm  jta  &tuaTi  duvauaya  um  pbrlione   in  hoc  casu  Talente  patre 

T8  Trar^o;  iuvTm  TtarraP.mg  ixdtxttr^ijtatdii  aibi  peifitus  yindicare,  quoniam,  pro  hae 

am  Tuvrtjg  t/;c  /oi/aioMT  uaqog  avrm  rtjg  uaua* portione,  horeditatia  juk  et  aecun- 

xXtjQovouiag  xui  xuru  Saarcoraiag  dixatov  dum  proprietatem  per  preaentem  dedi- 

ita  TH  naiiorrog  dadoixauay  yofiti,  ei'ia^iag  mua  legem;    differentia  nulla  aeryanda 

tpvXarrofiayilg  Statpooag  uara^vrwyTtQooof  inter  peraonas  iatas,  aiye   fosmine  aiye 

Toil'  Ttrrtov^  aira  ^//Aaiac  alrt  It^Qavag  f /17-  maseuli  fuerint,  qui   ad  hereditatem  to- 

(fav  of  7r^o(  Ti^y  xXt/Qoyofiiay  xaXttuayot,  cantur;  et  aiye  per  maaculi  aiye  per  Ab-^ 

xai  aha  91  ^oavog    fj  ^tjXaotg  nQoawnn  mintt  personam copulantur ;  et  aiye  aue 

avyanroyTai,   xai    aira    adralygiog   aira  potestatis  aiye  aub  poteatate  fuerit  i» oilif 

^na^BOiog  i^v,  op  Siadaxorttu.-  aucoeduBt. 
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CHAPTER  II. 

OF  THE  SUCCESSION  OF  ASCENDANTS. 

But,  when  the  deceased  Icayes  no  descendants,  if  a  father,  or  mother,  or  any 
other  pareiita,  grand-futhers,  great-grand-lathers,  &.c.  survive  him,  we  decree, 
that  they  shall  he  preferred  to  all  collateral  relations,  except  brothers  of  the 
whole  blood  to  the  deceased,  as  shall  hereafter  be  more  particularly  declared. 
But,  if  many  ascendants  are  living,  we  prefer  those,  who  are  in  the  nearest  de- 
gree, whether  they  are  male  or  female,  paternal  or  maternal ;  and,  when  sev- 
eral ascendants  concur  in  the  same  degree,  the  inheritance  of  the  deceased 
must  be  so  divided,  that  the  ascendants  on  the  part  of  the  father  may  receive 
one-half,  and  the  ascendants  on  the  part  of  the  mother  the  other  half,  without 
regard  to  the  number  of  persons  on  either  side.  But,  if  the  deceased  leaves 
brothers  and  sisters  of  the  whole  blood  together  with  ascendants,  these  collat- 
erals of  the  deceased  shall  be  called  with  the  nearest  ascendants,  although 
such  ascendants  are  a  lather  or  motlier,  and  the  inlieritunce  must  be  so  divid- 
ed according  to  the  number  of  persons,  that  each  of  the  ascendants,  and  each 
of  the  brothers,  may  have  an  equal  portion ;  nor  shall  the  father  in  this  case 
take  to  himself  any  usufruct  of  the  portions  belonging  to  his  sons  and  daugh- 
ters, because  by  this  law  we  have  given  him  the  absolute  property  of  one  por- 
tion ;  and  we  suffer  no  distinction  to  be  made  lietween  those  persons,  who 
are  called  to  an  inheritance,  whether  they  are  males  or  females,  or  related  by 
males  or  females,  or  whether  he,  to  whom  they  succeed,  was,  or  was  not,  un- 
der power,  at  the  time  of  his  decease. 

» 

•  Ef  xai  toartiQ  17  /i>/t»/^  cdjaav.   Si  et  pa-  mother,  every  brother  and  sister,  and 
ter  aut  mater  fuerint.]     By  the   law  of  their  representatives,  shall  have  an  equal 
Englaiid^  when  a  person  dies   intestate,  share  with  her."      1  Jae.  2.  cap.  17.  §  6. 
leaving  a  father,  the  father  is  solely  en-        But,  shc^uld  it  here  be  asked,  whether 
titled  to  the  whole  personal  estate  of  the  the   brother  of  an   intestate   would  ex- 
intestate,  exclusive   of  all  others  ;  and  elude  the  grand-father  by  the  civil  law  ? 
anciently,  (i.  e.  in  the  reign   of  Henry  the  novel  appears  at  first  sight  to  answer 
the  first,  vid.  11.  Hen.  primi,  WUkins  ed-  it  very  fully  in  the  negative  by  enacting, 
itore,   p.   266.]   a  surviving   father,  or  "  that^  if  the  deceased  leaver  brothers  and 
mother,  could  have  taken   even  the  real  sisters  together  irilh    astendants  in  the 
estate  of  their  deceased  child.     But  this  riglu  line,  these  eoUateraJs  shall  be  called 
law  of  succession  was  altered  soon   af-  with  the   nearest  asecndants^"  ike.     And 
lerwards  ;  for  we  find  by  07a nrtV/c,  that,  indeed  the   generality  of  writers,  name- 
in  the  time  of  Henry  the  second,   a  fa-  ly,    Git  deling  Forstrr,    Ferricre,  Domat^ 
ther  or  mother  could  not  have  taken  the  and  others,  all  understand  this  passage, 
real  estates  of  their   deceased   children,  as  admitting   ascendants  and  brothers  to 
the  inheritance  being  then  carried  over  take  jointly  ;  yet  a  contrary  interpreta- 
to  the   collateral   line.     Vid.    G/anville,  tion  hath  been  given   by  some  civilians, 
lib.  7.   cap.  1 ,   2,  &c.  1  Perre    Williams  of  whom   Voet   is  the   principal,   whose 
50.      And  it  has  ever  since  been  held  as  arguments  in  support  of  it  are  therefore 
an   inviolable    maxim,   that    an  inheri-  here  copied  at  Targe, 
tancc   cannot   ascend.    Co.   Litt,   11.  a.         "  Illud  non  satis  expeditum   est,  an 
But   this   alteration   in   the   law,   made  etiam   cum  avo  aut  proavo,   nbi   alius 
since   the  reign  of  Henry  the  first,   did  proximior    ascendens   non   est,    fratrca 
not  extend  to  personal   estate,  so   that,  germani  ejus,  qui  defunctus  est,  concur- 
before   tiie   statute  of  the  first  of  Jame^  rere   debeant,    an   magts   avo  provaove 
the  second,  if  a  child  Itad  died  intestate  prseferendi     sunt,     eosque     excludant? 
without  a   wife,   child,   or    father,   the  Concursum  enim  ascendentium  natural- 
mother  would   have  been  entitled  to  the  iter  gradu   remotiorum,  quos  iiullns  in- 
whole  personal   estate,  exclusive  of  the  termedius  existens  ezcludit,  cum  fratri- 
brothers    and   sisters  of  the    intestate  ;  bus  gerroanis  A;functi  turentur  pierique, 
but  it  is  enacted  by  that  statute,   "  that,  moti  'eo,  quod  cum  prorime  ascfndenti' 
if,  afler   the   death  of  a  father,  any   of  bus  fratres   veniunt.    Vid.   novel.   118. 
his  children,  shall  die  intestate,  without  Proximus  autem  sit,  quern  neoio-  ante- 
wife  or  children,  in  the  lifetime  of  the  cedit." 
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Sed  jttrifl  rationibus  convetiiefitius  Is  118.  dnm  illic  diierte  cautum,  ai  cum 

Videtur,   avum  proavumve  defuncti,  a  asccndentibus    inveninntur  fratres   vat 

fratribuB  ejus  germanis  in   succeBsione  sorores  ex  utrisque  parentibus  conjuncti 

excludi :  quia  imperator  in  dicta  Novel-  defuncto,  eos  eum  prozimis  gradu  ascen- 

la  118.  emphatice  dixit,  fratres  et  soro-  dentibvt  rocart,  si  aut  pater  avi  mater  fu' 

res  cum  proximis  gradu  ascendentilnis  erint :  unde  sequitur,  eos  nun  onini  casu, 

vocari ;  qualis  mcxiUo  jtroximorum  gradu  nee  promiscue  cum   omnibus  a^cendeii- 

inutilis  plane  ac  superilua  essei,   si  non  tibus,  venire  ;  sed  si  pater  aut  mater  fw 

per  gradu    prozimos  denotarentur   illi,  erint :  ideoque  mox    igitur  subjicitur,  in 

qui  in  primo   linec    ascendentis   gradu  hoc  casu  patrem   nullum  usum^  exfilior" 

suiit ;  cum  juris  certi   atque    indubitaii  um  aut  Jiliarum  portione^  posse  sibi  pent' 

sit,  nunquam  in  ascendcnte  linea  locum  tus  rindiatre,  nulla  avi  facta  mentione  > 

esse  juri  reprn^sentationis,   per  quod  re-  cum  tamen   id  avo  equa  interdicendum 

motior  subintraret  in  locum  proximioris  fuisset,  si  et  avus  cum   defuncti  nepotis 

defuncti ;  atque  adeo  suifecisset,  si  gen-  fratribus   succedere  potuisset,  dum   fra- 

eraliter  expressum  esset,  fratres  cum  as-  tres  succedentes  spque    potuissent  in  avi 

cendentibns  vocari.      Ne  dicam  hoc  ipso,  quam  in  patris  potestate  esse.    Vi  proin- 

quo  in   linea  ascendente  representatio  de  nihil  in   contrarium  efliciat,  quod,  in 

personsB  proximioris  admissa  non  est,  fi-  jure,  proximus  dicatur,  quem   nemo  an- 

eri  non   posse,  ut  avus  vel   proavus  de-  tecedit;  cum  id  tum  demum  admitti  de- 

functi,   qui  a  patre   vel   matre   defuncti  bt  at,    quando    nulla    inde    abusurdita« 

certo    certius    excluditur,    concurreret  profluit ;    prout  in   hoc   casu   futurum, 

cum  fratribus,  qui  cum  patre   matreque  supra  monstratum  est.  Vid.  Joannis  Vo' 

defuncti  concurrunt.    Quibus     accedit,  e^  com.  ad   Pandectas,  tom.  2  lib,  38.  t. 

quod   sententia,  de   avo    defuncti   cum  17  §  13. 

germanis  ejus  fratribus   concurrente,  ad  But  this  question  seems  now  to  be  set- 

absurda  ducit.     Si  enim  verumest,  quod  tied  in  England  in  consequence  of  three 

in  casu  quo  fratres  et  sororcs  cum  proxi-  determinations  ;  the   first  of  which  was 

mis  gradu  ascendentibus  ita  coiicurrant,  given  in  the   Exchequer  in  the   case  of 

ut  hiereditas  inter  eos  secundum  person-  Poole   v.   If ilshaw  on   the  9th   of  July , 

arum  numerum   dividenda  sit,  ac  ascen-  l70d  : — the   second  in  the  case  of  JViw- 

dentiom  et  fratrum  singuli  a?qualem  ha-  bury   v.  Vicars^    before   Mr.    Fortescue^ 

beant  portionem  secundum  d.  Nov.  118.  master  of  the  rolls   in  November   1749: 

cveniret  necessario,  nt  remotiores  ascen  -  — and   the   third  was   delivered   on  the 

dentcs   ob  defectum   proximiorum   cum  14th  January,  1754,  in  the  case  of  £««- 

fratribus  defuncti  concurrcntes  plus  fra-  tin  v.   Kvelin,   by    the   lord   chancellor, 

tribus  nocituri  essent,  quam  proximio-  who   decreed  in  favor  of  the  brother  in 

res ;  dum,  positis   duobus  fratribus  ger-  exclusion   of  the   grand-father,    having 

roanis   defuncti,  pater  et  mater  concur-  founded  his  opinion   portly  in  deference 

fens  duns  tantum  partes   ffquales  aufer-  to   the  former  determinations  ;  partly  in 

endo   efficrrent,  ut  fratres    singuli  quar-  consideration    of  the    present    common 

tarn   hffireditatis   fraterna*  partem    capi-  law  computation  of  degrees,  relative  to 

ant;  qtiatuor  autem  aviavi«que  existen-  real  estntvs  ;  and  partly  upon   the  bene« 

tes,    viriles    totidem    partes    occupando,  fit,  which  must   accrue  to  the  public  by 

non  nisi  sextam  sinofnlis  defuncti  fralri-  preferring  a   younger   man  to   an  older, 

bus  relicturi  essent ;  sicuti  tantum  par-  the  brother  of  a  deeeased    person  to  the 

tern  decimam  duo  fratres   singuli  essent  grand-father,  jrrovter  spent  aecreseendi. 

habituri,  si  cum    proavis  atque  proavia-  And   it  was   also   declared  to   be   the 

bus  (qunles  octo  esse  possunt)  deberent  opinion  of  the  court,   that,  if  the    point 

concurrcre.     Quam  autem  a   ratione   id  in  question   had   been  res  integra^  and 

alienum  >it,  ut  magis  aliis  concursu  suo  solely  determinable   by  the  Roman  law, 

noceant    remotiores,  quam  quie  jusdem  the   decree   would   still  have   been   the' 

lineo!  proximiores sunt,  nemo,  utopinor,  same}  which   declaration,  from  so  hiffh 

non    sponte    satis    agnoscit.      Denique  an  authority,  must  have  great  weight  m 

tantum  concursum  esse  fratrum  cum  pa-  ascertaining  of  the  Novel,  and  must  in- 

tre  et  matre,  non   rero  cum   aliis  ascen-  cline  civilians  in  general   to  think  merer 

dentibus  remotioribus,   ubi  pater  mater-  favorably  for  the   future  of  Voet's  argu- 

que  deficit,  aperte  probant  verba  Novel-  ments,  which   were  particularly  quoted 

ftnd  much  relied  upon  by  the  court. 
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tlioi  6iitdojrii(  rwv  ix  nJiaYiB  xarioircoy.  De  sueeessione  ez  latere  ieftientiuni4- 

EI  Toifui'  o  TfXtvTtiaas  n»;^«  xartovraf        Si  igitur  defunctus  neque   descendeny 

utidt  unoirai   xuTu?.n\f'tj^    7TQotrn(  .nqo^     tes  neqae  ascendentes  reliquerit,  primt>9 

r»;i-  y/.};QQroiinxv  xa?.nutv  tag  adeXqitis  xai     ad  hereditatem  Tocamus  fratres  et  soro- 

rug  udf?.(fus  tng  ix  t»   arty   nux^og  xai    res  ex  eodein  patre  et  ex  eadem   niatre 

T);;  avn,g  ur^oog  rc/^iira;,  tfg  xai  utra    natos,  quos  etiam  cum  patribus  ad  hoere- 

Tmv  rrar  10 (iiv  TiQog  rtjr  xXt^t^oiouiar  ixa-     ditatein  vocaviinua.     His  autem  hon  ex- 

Xtauutr.   TtsTwv  dt  utj  t.TO}'To)v^  iv  diVTtna     istentibus,  in  secundo  ordine  iUos  fra-' 

ra^n  ixiirng  rug  iie/.tpag  jtQog  xtjv  x7.r^oo«     tres  ad   hsreditatem   Tocamus,   qai  ex 

rouiav  xu/.Huev^  01  rivtg  mrogYortb>g  av'     uno   parente   conjuncti   sunt   defdncto^ 

ra/iTorrai  rm  rf}.ivrr/aavri,  lUt  Stars    si ve  per  patrem  solum,  sive  per  matrem. 

TfittQog  uovH,  tUt  dux  T)/(  uiixqog.     Ei  dt     Si  autem   defuncto  fratres  fuerint,  et  al- 

rm  rcAevrf/<Tui'T(   aStXipoi   v/rtniaav^  tiai    terius  fratris  aut  sororis   prsBmortuorum' 

ixiOH  aSiP.ifH  i]  aSt?.(ptjg  nQori?.tvTtiaavrwv     filii,    vocabuntur  ad     bsreditatem  isti 

Tiatdeg,  xktj6tinorrat  nnog  rtjr  n?.tjQorouiav    cum  de  patre  et  matre   thiis,  masculis  et 

&roi   /(era  tujv   TiQog    TxarQog   xai    nQog     foeminis :  et,  quanticunque  fuerint,  tan- 

fitjrQog  '9tio)v  cV()(7ei^uir  re  xai  ^i;2eicuv*  xat,     tam  ex  hsreditate  percipient  portionero, 

6aot  dfjnart}  uv  otat^roaarov  ixrtjg  xXtjQov-    quantam  eorum  parens  futurus  esset  ac- 

t>uiag  hixVorrai  utQog,  6aov  6  ai^rtuv yovtvg    cipere,  si  superstes  esset.     Unde  conse- 

i^ueXXt  ?.au§avtn\  si  fTccLr/iTcr.    06tv  &xoX-    quens  est,  ut,  si  forte  premortuus  frater, 

«6ovigif,  ii-a,  ti  rv^oy  6  TtqartXtvrtiaag    cujus   Blii  vivunt,  per   utrumque  paren- 

cediX(pog,  h   ol   Tcaidtg  nei}iitat,6l  ixartQs    tem  nunc  defuncts  persons  jungebatur 

yottotg  Ttv  vvv  rf?.tvTtiaam  nnortotTto)  avir^     superstites  i(utem  fratres  per  patrem  so* 

tjnrero.ot  <!fe  ntotorTtg aUtXipoi Start!  irut-    lum  forsan  aut  matrem  ei  jungebanlur, 

^0,*  uovii  rv/ov,  i)  rtjg  Mtyrno;,  athto  avv~     prsponantur  istius  filii   propriis  thiis,  It- 

tl.ijovTo^  .rnoTiutiGtanty  oi  THTu  TiaiStg  rwv    cet   in   tertio   sint   gradu,  (sive  a  pater 

fdtoiv  ^tton,  ti  xat  tQiTtt  tint  (iaQuH,  iirt     sive  a  matre  sint  thii,  et    sive   masculi 

TtQog  narno;  eire  nnog  utirgos  titfttav  oi     sive  foBmins,)  sicut  eorum   parens  prse- 

<^etoi,  xai  tift  a\tQsftg  flit  &ti?.tiai^  otd/itQ    poneretur,  si  viveret.     Et  et  diverso,  si« 

o   ui/ro)t'   yortv;    rrooeriuuro,    »i  irtQi^r.     quidcm  superstes  frater  ex  utroque  pa- 

Xat  ix  run-   irarrtair,  tl  'u   titv  TtfQioiv    rente  conjungitur  defuncto,  prsmortuus 

uSiXipog  ii  fxuTtQH  Yovto>g  otjiaTtrerai  rm    autem  pef  uuum  parentem  jungebatur, 

nXivTtfaam,  6  St  TToonXivrtinag  Si  irog     hujus  filios   ab  hsereditaie  excludimus, 

yovev);  nvft^rrrfro,  rug  rntti  TiatSag  ix  rtig     sicut  ipse,  si  viveret,  ab  hs^reditate  ex- 

xXt/jorouiug  aToxXtiouBv,o}Q.'ttQ  xai  a^hog     cludebatur.      Hujusmodi  verO  prlvilegi- 

cf'   ;rFoii;i',    izex?.tiiro.       To  S»   romrov    um  in  hoc  ordine   cognatioriitf  Solis  prs-  I 

Ttoofotiiov  iv  javTii  Ti/  ra^fi  ri/;  aux/cf*-     bemus  fratrum   masculorum  et  fcsmina-  i 

taa  itorotg  7Tan%/outv  roig  Twv  aStX.^tov^     rum  filiis  aut  filiabus,  ut  in  suorum  pa- 

uQQtroiv  i]   ^tfX.ttoiv,  vtoig  f{  ^vyar^aaiv,     rentum  jura  succedant ;   n'ulli  edim  alii 

ira  sig  la  ruiv iSivtr  yontavdixatavniiot-'     omnino  persons,  ex  hoc  ordine  venien- 

X&oKfiv  fi'Stvi  d*  aXXm  navrtXmg  nQoaoi7tt»^     ti,  hoc  jus  largimur.      Sed  €t  ipiig  fnL' 

ix  ravTtjg  rrig  ra^trng  j^/oitcya,  rSro  to    trum  filiis  tune   hoc  berieficium  conferi- 

^txatov  (Tt;/ /fDOff ucK*     *A'J.Xa  xai  ai^rotg    mus,  quando  cum  propriis    juttieantor 

toig  roiv  ttdtXtptav  naiat  toti  ravTijr  rr/r    thiis,  masculis  et  fceminis,  sive  pat^rat 
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•dt^Y^atup  TtaQix^fttr,  in  uixa  rwr  Iditov  sive  materni  aint.     Si  autem  cum  fra- 

jf^ivorrui  ^itttv,  it^^ivotv  r»  xut  ^i]?.»i(i}v,  tribus  defancti  etiam  ascendentes,  (sicut 

9ira  TtQOf  TtuT^os  iira  n^og  uijr^o;  «*'«!'.  jam  diximua)  ad  htereditaiem  vocantur, 

Mt  Sa  fiara  Tur  i9i?.(p(o9  re  raXavrtjauvTot  nullo  modo  ad  sacceasioncm  ab  intestata 

xai  &piorrag,  ug  t]dti  nQoaiTToutv,  nfjog  t^k  fratris  aut  aororis  filios  vocari  permitti- 

MltiQovouiav  xaAttrrai,  H*davi  xQOTtm  nQog  mua ;  neque  si  ex  atroque  parenle  eorum 

T^v  ii  &dia6aTa  iiadoj^yjv  rug  t»  tt6a?.(pB  i^  pater   aut  mater    defuncto  jungebatur. 

T^;  hdaXtftig  naidug  xaXaiadai  auj^/cooMuiy*  Quandoquidem  igitur  fratris  et  sororis 

«Mf  8^  i;  ixaraQs  yoirsco;  6  athwv  nurtjQ  i)  Bliis  tale   privilegium   dedimus,  ut,  in 

fi9irijq  avvt}7iTaTo  tot  raXavrtiaavrt.  Ojtona  propriorum    parentum    succedentes   lo- 

Toirvv  rota   r»  adaXtptt  xai  Ttjg  adaX^iig  cum,  soli  in  tertio  constituti  gradu,  cum 

nuioi  ToittTo  nqovo^Liov  dcJuixauav,  irarov  iis,  qui  in  secundo  gradu  sunt,  ad  haere- 

Twv  yofCttty  VTiaiaiovreg  tottov,  fiovot  tqitk  ditatem  vocentur ;   illud  palam  est,  quia 

ovrag  ^u&ub^  fiara  rcav  ix  SavraQe  fiaOuu  thiis  defuncti  maaculis  et  fceminis,  sive 

TtQog  Tr;y    xXi^^otiuiav   xaXajvrar    txatvo  a  patre  sive  a  matre,  preeponuntur,  si 

nqoStiXov  igiv^  on  rwv  &at<ap  t&  rtXav^  etiam  illi  tertium  cognationis  similiter 

rtiaartog   it^qavrnw  ra    xat  &ijXaitt»Vy   alra  obtineant  gradum.     Si  Ytio  neque  fra< 

nqog   naxqog    alra    nqog   fttjrqog    at^aav^  tres,  neque  filios  fratrum,  sicut  dizimus, 

nqon^arzai^  at  xai  ixaivoi  rqirov  oftoiwg  defunctus  reliquerit,  omnes  deinceps  a 

av/yiveea;  (ia^^ov  t^otav.  latere   cognates  ad   hflereditatem   voca- 

Ei  da  fitira  adtXtpvg^  fitira  naiiug  ctdaX-  mus,  secundum   uniuscujusque   gradus 

9(tty,  tag  e^^i^xu/iev,  o  raXavrtioag  xaraXai-  praerogativam,  ut  viciniores  gradu  ipse 

tpat,  navrag  rug  itpa^tjg  ix  nXaytn  avy-  reliquis  preponantur.     Si  autem  plurimi 

Xavaig  nqog  rtj*  xXtiqovouiav  xaXyuav,  xara  ejusdem  gradus  inveniantur,  secundunv 

Ti^v  ivog  axagu  /9u^,u«  nqonutjoiv^  Iva  of  personarum  numerum  inter  eos  hsredi- 

iyyvraQoi    ra  (ia6fioi   at^rot    rmv    Xointov  tas  dividatur ;    quod  in  capita  nostriB  le 

nqorifiutrraf  ai  Sa  noXXot  ra  at^rs  pu6fiH  gea  appellant. 
aiiqa&taai^  xara  tov  roiv  TtqoatoTruv  aqt6fiov 
/tara^v  axJroiv  if  xXtiqovouia  Siatqa^tiaarar 
oTiiQ  in  capita  ot  i,fiaraqoi  Xayuoi  ro/uot. 


CHAPTER  III. 

OF  THE  SUCCESSION  OF  COLLATERALS. 

If  a  man  leaves  neither  descendants  nor  ascendants  at  the  time  of  his  deaths 
we  first  call  his  brothers  and  sisters  of  the  whole  blood,  whom  we  have  also 
called  to  inherit  with  the  fathers  of  deceased  persons. 

But,  when  there  are  no  brothers  of  the  whole  blood  with  the  deceased,  we 
call  those,  who  are  either  by  the  same  father  only,  or  by  the  same  mother. 
And,  if  the  deceased  leaves  brothers  and  also  nephews  by  a  deceased  brother 
or  sister,  these  nephews  shall  be  called  to  succeed  with  their  uncles  and  aunts 
of  the  whole  blood  to  the  deceased;  but,  however  numerous  these  nephews 
are,  they  shall  be  entitled  only  to  that  share,  which  their  parent  would  have 
taken,  if  alive.  From  whence  it  follows,  that,  if  a  man  dies  and  is  survived 
by  the  children  of  a  deceased  brother  of  the  whole  blood,  and  also  by  brothers 
of  the  half  blood,  tlien  his  nephews,  [that  is,  the  children  of  his  brother,  by  the 
whole  blood,]  are  to  be  preferred  to  their  uncles  and  aunts ;  for,  although 
such  nephews  are  themselves  in  the  third  degree,  yet  they  are  preferred,  as 
their  parent  would  have  been,  if  living.  And,  on  the  contrary,  if  a  man  dies, 
and  is  survived  by  a  brother  of  the  whole  blood,  and  by  children  of  a  brother 
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of  the  half  blood  deceased,  these  nephews  are  excluded,  as  their  father  would 
have  been,  if  he  had  lived.  But  among  collaterals  we  allow  the  privilege  of 
representation  to  the  sons  and  daughtijrs  of  brothers  and  sisters,  and  no  far- 
ther ;  and  we  gnmt  it  only  to  brothers  and  sisters*  children,  when  they  concur 
with  their  uncles  or  aunts,  patt^rnal  or  maternal :  for,  when  ascendants  are 
called  to  inherit,  we  by  no  means  permit  the  children  of  a  deceased  brother 
or  sister  to  share  in  the  succession  ;  although  the  father  or  mother  was  of  the 
whole  blood  with  the  deceased  brother.  But  we  have  so  far  allowed  the  right 
of  representation  to  brothers  and  sisters'  children,  that,  being  only  in  the  third 
degree,  they  are  called  to  inherit  with  those,  who  are  in  the  second ;  and  this 
is  evident,  because  brothers  and  sisters*  children  arc  preferred  to  the  uncles 
and  aunts  of  the  deceased,  paternal  as  well  as  maternal;  although  they  are  all 
in  the  third  degree  of  cognation. 

But,  if  a  deceased  person  leaves  neither  brothers  nor  brothers'  children,  we 
then  call  all  the  other  collaterals  according  to  the  prerogative  of  their  respec- 
tive degrees,  preferring  the  nearer  to  the  more  remote ;  and,  if  many  are  found 
in  the  same  degree,  the  inheritance  must  be  divided  according  to  the  number 
of  persons ;  and  our  laws  distinguish  this  manner  of  dividing  an  inheritance 
by  calling  it  a  division  in  capiicu 

JlfJoiTovg  TtQog  rijv  xXtjQovofitar.  Primos  to  an  equal  share  of  the  intestate^s  es- 
ad  hffireditatem  vocamus.]  We  must  tate,  witli  the  brothers  and  sisters  of  the 
here  observe  in  relation  to  the  distinc-  whole  blood,  although  there  are  several 
lion  between  the  whole  blood  and  the  precedents  of  judgments  given,  since 
half  blood,  that  in  England  the  rules  of  the  statute,  allowing  the  half  blood  to 
law  are  different,  according  to  the  nature  have  but  an  half  share.  But  the  law  in 
of  the  estate,  which  is  to  be  taken  ;  for,  this  respect  has  been  fully  settled  ever 
in  case  of  lands  the  whole  blood  is  al-  since  the  decree  of  the  house  of  lords  in 
ways  preferred,  and  the  half  blood  is  no  the  case  of  Watt^  and  others  versus 
blood  inheritable  by  descent.  1  Co.  inst.  Crooke^  npon  an  appeal  from  a  decree  in 
14.  a.  But,  in  respect  to  personal  es-  chancery,  which  had  been  given  in  fa- 
tate,  the  law  has  not  always  been  fixed  vor  of  the  half  blood,  and  was  afBrmcd 
and  certain  ;  inasmuch  as  the  statute  of  by  the  house.  Vid.  Skowers's  Cases  in 
the  23d  of  Car,  II.  [for  the  better  settle-  Par.  108.  and  Strahans  Domat.  683.  2 
ment  of  the  estates  of  intestates]  takes  no  Mod.  204.  Harris. 
notice  of  this  distinction  between  the  OvSivt  rfioirot.  NuUo  modo.]  "  San- 
whole  blood  and  the  half  blood,  but  di-  cimus,  ut,  si  quis  moriens  relinquat  as- 
recti,  that  distribution  shall  be  made  cendentium  aliquem  et  fratres,  qui  pos- 
among  all  those,  who  are  in  equal  de-  sint  cum  parentibus  vocari,  et  alterius 
gree  of  kindred  to  the  intestate.  But,  prsmortui  fratris  filios,  cum  ascendenti- 
it  being  certain,  that  brothers  and  sisters  bus  et  fratribus  vocentur  etiam  prcmor- 
of  the  half  blood  are  in  the  same  degree  tui  fratris  filii,  et  tantam  accipiant  por- 
with  brothers  and  sisters  of  the  whole  tionem,  quantum  eorum  futurus  erat  pa- 
blood,  it  hath  been  the  general  opinion,  ter  accipiere,  si  vixisset.'*  Vid.  Nov. 
that  brothers  and  sisters  of  the  half  blood  czzvi.  oap.  1 .  Harris* 
were  entitled,  by  virtue  of  the  statute, 
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REFERENCES. 


PROEMIUM,  OR  PREFACE* 


DE  CONFIRMATIONE  INSTITUTIONUM page  I. 

This  amonntB  to  an  imperial  constitution,  giving  a  Sanction,  to  this  compilation 
by  Tribonian  and  his  associates. 

In  nomine  Domini  nostri  Jtsu  Christi.  This  is  elsewhere  used,  as  in  the  second 
and  third  confirmations  of  the  digests,  in  the  confirmation  of  the  code  and  of  sev- 
eral of  the  novels.  In  nomine  Domini  nostri  Jesu  Christi^  ad  omnia  consUia  om- 
nesfue  actus  semper  progredimur.  Cod.  1.  27.  2.  pr.  Hence  the  usual  solemn 
form  of  beginning  last  wills  and  testaments,  Iw  the  namx  or  God,  Amxn.  That 
the  ancient  Romans,  seldom  entered  on  a  business  of  importance  sine  eonsilio  deo- 
rum  et  ope  invocata,  I  am  aware  ;  but  I  suspect  this  practice,  was  rather  of  Chrii- 
tian  origin :  3  Coloss.  17.  "  Whatever  ye  do  in  word  or  deed,  do  all  in  the  name 
of  the  Lord  Jesus,  giving  thanks  to  God,  and  the  father  by  him.'*  See  Dr.  Tay- 
lor's observations  on  the  proemium  of  the  Institutes,  Elem.  Civ.  Law.  qto.  28. 
This  form  of  testamentary  introduction,  cannot  be  necessary,  unless  under  some 
precise  and  positive  institution  -,  of  which  I  know  none  in  the  English  or  Ameri- 
can law.  I  refer  to  Taylor,  (loc.  cit.)  for  a  full  dissertation  on  the  titles  assumed 
by  the  emperor,  of  which  the  following  is  a  concise  account. 

Emperor.  Imperator.  Originally  conferred  on  victorious  generals,  but  first  as- 
sumed as  an  imperial  title  by  Augustus  Ceesar. 

*CcMr.    A  name  that  belonged  to  the  family  of  Julius  Ciesar  as  a    *402 
Cognomen ;  and  adopted  by  the  emperors  from  Augustus  to  Nero.    It  was  then 
given  to  the  next  in  succession  (destinati  imperio)  who  were  denominated  TtobiUs- 
AIM  equates :  it  was  reaasomed  by  the  emperors,  on  the  removal  of  the  government 
from  Rome  to  Byzantium. 

JFlMMf    Borrowed  from  the  Vespasian  family,  and  retained  by  many  of  the 
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emperon  after  Vefpasian ;  it  was  then  dropt  for  tomfe  time,  and  reaitamed  by  the 
fourth  predecessor  of  Justinian. 

Justinian^    The  proper  name  of  the  emperor. 

MlemanicuM,  Geticus,  ^.    From  the  nations  he  claimed  to  have  subdued. 

Pius,  A  sirname  or  agnomen,  first  imagined  for  Tiberius,  the  heir  of  Augus- 
tus, but  not  assumed.    It  was  afterwards  used  by  Antoninus  and  bis  successors. 

Felix.  A  name  which  Sylla  first  took  to  himself  after  the  death  of  the  younger 
Marius  :  among  the  emperors,  first  assumed  by  Commodus. 

Triumphatar.  From  having  triumphed  in  consequence  of  victories  over  the 
Persians  and  Vandals.  Victor  and  Triumphator^  were  titles  commonly  assumed 
from  the  time  of  Constantino  the  Great.  Justinian  was  also  often  in  camp,  salut- 
ed C4LLINICUS  by  acclamation  :  a  Greek  title  of  the  same  import  as  victorious. 
Triumphator,  was  never  given  for  the  recovery  of  territory,  but  only  when  there 
was  accession  by  conquest.  So  Q.  Fulvius  and  L.  Opimius  were  denied  a  triumph, 
because  they  only  recovered  Capua,  and  Fragellae.  2  Val.  Max.  8.  4. 

Augustus.  A  question  arose  in  the  senate,  (anno  urb.  cond.  727)  whether  the 
title  Romulus,  or  Augustus,  should  be  conferred  on  Octavian.  From  63  Dion. 
Cassius,  it  should  seem,  he  would  have  preferred  the  former  title,  but  on  the  mo- 
tion of  Munatius  Plancus,  the  name  Augustus  was  preferred ;  and  adopted  by  his 
successors.  Thoagh  it  was  also  assumed  by  several  of  the  imperial  family  (as  by 
Germanicus)  who  were  not  emperors.  After  the  time  of  Diocletian,  it  was  chang- 
ed into  Semper  Augustus. 

De  usu  Armoritm  et  legum.  Imperiam  Majestatem.  Majestas,  during  the  time 
of  the  republic,  meant  somewhat  like  the  modern  phrase,  the  majesty  of  the  peo- 
ple :  implying  the  ultimate  source  of  political  power.  It  was  afterwards  applied 
to  delegated  authority,  as  that  of  prietors,  judges,  &c.  Then  to  parental  authority 
when  it  included  the  power  of  life  and  death  :  Majestas  Patria.  zxxiv.  Livy.  2.  has 
majestas  matronarum  :  Pliny  ix.  60  majestas  pueritiae.    When  the  people  by  the  lex 

*403  *regia  conferred  all  power  on  the  emperor,  the  word  majestas  was  applied 
to  the  authority  they  delegated ;  as  majestas  Augasti,  Tiberii,  &c.  Imperitoria 
majestas,  was  introduced  by  Galienus,  and  fVoni  his  time  continued.     (Taylor.) 

§  1.  De  hellis  et  legibus,  ^c.  Barbarictt  gentes.  A  name  given  by  the  Romans 
to  all  other  nations  but  themselves  and  the  Greeks.  The  five  provinces  of  Africa 
here  alluded  to,  had  been  possessed  by  the  Vandals  ninety-five  years.  Cod.  1.  27. 
de  off.  Pref  Pr»t.  Af. 

§  2.  De  Compositume  Codicis  et  Pandectarum.  In  the  second  year  of  his  reign, 
A.  D.  528,  Justinian  began  his  reformation  of  the  law.  The  Justinian  code  was 
finished  by  Tribonian  529.  A  new  edition  (Codex  repitiUt  pntlectionis)  was  pub- 
lished by  Justinian  in  534.  In  530,  the  Digest  was  begun.  On  the  16th  Decem- 
ber 533  It  was  finished.  The  digest  is  also  called  the  Pandects  from  nuv  and 
d§XOftai  to  include  all.  Hence  the  usual  reference  to  the  digest  (ff) :  being  a  care- 
less writing  of  the  Greek  letter  n.  On  the  21st  Nov.  533,  the  Institutes  appeared 
in  their  present  form. 

(^uasi  per  medium  profundum  euntes.  The  books  then  published  on  the  Roman 
law,  amounted  to  upwards  of  two  thousand  axdog  xotitijioiv  noXiuv :  many  camel 
loads. 

I  3.  De  tempore,  auctcritatibusy  4^.  magistro  et  erqiuestore  saeri  palatii  no^ri. 
Magister  Palatii  or  Officiorum,  was  an  ofiicer,  somewhat,  like  the  lord  Chamber- 
lain,  or  perhaps  Muter  of  the  Household  of  England.    The  officers  of  the  lower 
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«gea  of  the  empire  were  generally  called  magiatfi^  as  magitftri  Itbellorum,  Bcrinio- 
rnm,  ofBciorum.  Hence  the  master  of  the  rolls,  masters  in  chancery,  masters  of 
the  Crown  office,  «&c.  of  the  English  aystera.  The  great  offioeifs  of  the  republic, 
and  of  the  early  times  of  the  empire^  are  described  in  several  titles  of  the  first  book 
of  the  digest :  the  officers  of  the  lower  empire,  in  the  first  and  last  book  of  the 
code. 

Exqueutore,  is  an  undeclinable  ablative :  the  other  cases,  exqusstof,  ezqusBsUH 
ris,  ezconsulis,  &c.  dd  not  appear  to  be  used.  The  questor  of  the  Palace,  was 
somewhat  like  the  lord  Chancellor,  os  imperatorisj  aTmarium  Ugum^  ^c.  That  is 
under  the  emperors  :  for  the  office  of  qusstor  at  first,  was  of  the  same  kind  with 
our  secretary  of  the  treasury.  (Taylor  38. 1228.)  Constantino  instituted  the  office 
of  Qusstor  Palatii.  The  QuEBsitores  or  Inquisitors,  were  magistrates  long  known, 
whose  juriirtdiction  embraced  only  criminal  cases.  (Zozimus  and  Procopius  de 
bello  Persico.)  Antecessor^  a  teacher  and  professor  of  law  :  the  JurisperiHj  were 
practitioners. 

Post  (^uadriennium.    Five  years,  seem  formerly  to  have  been  the  *term    MtVI 
usually  (indeed  universally)  allowed  for  the  study  of  the  law.    For  the  instructions, 
as  to  the  division  of  time  allotted  for  studying  the  various  parts  of  the  civil  law,  vis. 
the  Dupondii,  Edictales,  Papinianistc,  Lytro,  and  Prolyta,  see  the  constitution  Com- 
nem  reipublioB  nostra^  ifc.)  prefixed  to  the  digests. 

§  6.  Ex  quibus  libris  J^oster  Cains.  Caius  lived  under  the  emperor  Marcus 
Aurelius,  and  his  institutes  were  read  in  the  schools.  Beside  the  institutes  of 
Caius,  there  were  the  institutes  of  Paulus,  of  Ulpian,  of  Gallistratus,  Florentinus, 
and  Marcian.  There  were  also  prior  codes,  and  digests  :  as  the  digests  of  Alfei>> 
us,  Julianus,  Celsus,  Marcellus,  Uipian,  the  Pitndects  of  Modestinus,  &c. 

Constitutiofud  authority.  I  have  retained  Harris's  expression,  although  there 
may  be  some  ambiguity  attached  to  it  in  this  country,  where  the  term  implies 
something  founded  on  our  written  constitutions,  or  fundamental  laws,  paramount 
to  legislative  acts  :  a  distinction,  that  does  not  seem  likely  to  hnt  Very  long,  ia 
states  where  the  power  of  the  legislature  like  the  power  of  the  British  parliament, 
is  omnipotent.  But  in  this  passage,  the  word  must  be  understood  secundum  sulh- 
jeetam  nuUeriem^  as  alluding  to  a  particular  species  of  Roman  law.  Inst.  L.  1  Tit. 
2.  §  6.  page  9.  of  the  present  work. 

L.  1.  {page  5.)  Dsr initio  Justitue.  Justice,  is  used,  not  only  for  the  disposition 
to  render  every  man  his  due,  but  sometimes  also  for  the  act  by  which  this  is  done  : 
as  when  we  do  a  man  justice. 

§  1.  Definitio  JurisprudetUifB.  This  definition  is  very  convenient  for  the  alli- 
ance between  church  and  state  :  an  alliance  that  I  hope  will  never  take  place  in 
these  states.  I  know  of  no  things  that  ought  to  be  kept  more  distinct,  because 
they  are  so,  than  the  affairs  of  this  world,  and  those  of  the  world  to  come  :  nor  do 
I  know  of  any  two  things  that  despotism  has  so  sedulously  labored  to  intertwine. 
I  Would  net  so  construe  the  old  advice,  Deorum  InjuruB  Diis  cura,  as  to  protect 
gross  violations  of  public  decorum  on  religious  subjects,  or  to  pass  over,  irritatin|^ 
and  ofiensive  outrages  against  the  religious  opinions,  or  ceremonies  of  any  per- 
suasion. The  defendant  in  The  people  against  Ruggles,  8  Johnson's  New  York 
reports,  290,  deserved  to  be  punished  ;  but  the  doctrine  laid  down  in  that  ease  by 
the  court,  may  be  carried  to  a  length,  that  would  authorize  any  species  of  ecclesi- 
astical tyranny,  and  prohibit  any  kind  of  religious  discussion.  Nor  is  it  strength 
ened  by  citing  cases  from  the  jurisprudence  of^  country  where  there  is  a  religion 
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bj  law  established ;  or  by  qnoting  the  present  passage  from  the  ciyil  law.  *  It  will 
have  little  weight)  with  those  who  have  perused  the  ecclesiastical  history  oi  the 

*405  times  of  Justinian,  *and  the  three  or  four  centuries  immediately  preced- 
ing, and  subsequent.  Are  we  at  this  day,  to  regulate  the  rights  of  conscience,  and 
modify  our  system  of  religious  toleration,  by  the  notions  of  a  Roman  emperor  of 
the  6th  century  ?  or  adopt  the  church-and-state  law  of  Great  Britain  ? 

Tit.  2.  De  jure  naturalu  Jus,  here,  is  taken  for  the  general  system  of  natural, 
national,  and  civil  law,  in  contra-distinction,  to  the  positive  laws  of  each  species. 
I  consider  all  law,  of  whatever  kind,  as  deduced,  either  from  extensive  and  long- 
adopted  usage,  furnishing  presumptive  evidence  of  general  expedience — or  from 
reasonings  founded  on  the  nature  and  circumstances  of  human  society,  and  point- 
ing out  the  conclusions  best  adapted  to  general  expedience. 

Jus^  Jussum^  Jura,  Jttssa,  mean  a  rule  of  action  including  an  obligation,  or  duty 
to  conform  to  it :  therein  differing  from  advice. 

Or,  it  may  mean  an  attribute  or  quality  of  actions  or  persons ;  what  we  use  sy- 
nonymously sometimes  with  right;  as  the  rights  of  a  conqueror,  the  rights  of  war  and 
peace ;  the  rights  of  using,  enjoying,  suing,  defending,  &.c.  the  right  of  persons,  the 
right  of  things,  all  of  which,  are  called  Jura,  Under  this  meaning,  may  be  included 
the  rights  belonging  to  particular  situations  in  life,  as  the  rights  of  magistrates  and 
of  citizens,  master  and  servant,  parent  and  child,  husband  and  wife,  &c. 

Or,  among  the  Romans,  it  might  mean  the  administration  of  justice.  De  in  jus 
Yoeando. 

The  other  subordinate  varieties  of  meaning  of  the  word  Jus^  appear  to  me,  all 
referable  to  those  above  enumerated. 

The  law  of  nature,  and  of  nations,  is  collected  from,  1st  the  practice  of  civilised 
nations,  21y  the  opinions  of  the  best  writers  on  the  subject.  The  writers  usually 
cited  in  the  British  and  American  courts,  are  Albericus  Grentilis,  Fuffendorf,  Gro- 
tins  with  the  annotations  of  Barbeyrac,  Vattel,  Burlamaqui,  Heinneccius,  Bynker- 
«hoek  and  Rutherforth. 

§  2.  M  appdUUione  et  efeetibus^  po^^  7.  Quirinus.  From  the  Sabine  word  Qui 
m,  a  spear :  or  from  Q^iris^  Mars,  reputed  father  of  Romulus  :  or  from  Cures^ 
Qyires  a  Sabine  city,  which  furnished  Rome  with  early  settlers.    Ovid  Fasti  11. 
475. 

§  3.  Divisio  Juris,  See  Pandects  or  Digest  1.  de6. 1.  Just,  et  Jure.  Merum  enim 
acpresse  sandtur^  et  scripto  promvlgatur :  aUerum  tacito  popvli  consensu  introdud- 
tur.  See  nlsoffde  leg.  as  to  written  and  common  law.  All  this  is  conformable  to 
the  doctrine  of  the  English  and  American  writers.  For  even  in  this  country,  we 
adopt  in  every  state,  all  our  legal  maxims  and  institutions  not  contained  in  con- 
stitutional or  legislative  acts,  as  the  common  law  of  the  state.    Nor  can  commoa 

*  406  law  be  entirely  dispensed  with  even  in  the  code  of  the  *  United  states, 
notwithstanding  the  very  able  opinions  of  Mr.  Madison  and  Judge  Chase. 

The  Romans  had  six  kinds  of  law  j  Lex,  Plebiscitvm,  Sbnatos-Consvltuv, 
CoKSTiTUTioNXB  Priitcipis,  Edicta  Magistratuuk,  Respohsa  Pbudkhtvk. 

The  Lex^  was  a  Populiscitum ;  or  decree  of  the  people,  on  the  motion  of  a  sen- 
ator, in  a  meeting  of  the  comitia  curiata,  or  the  comitia  centuriata. 

The  PUHseUum^  was  a  decree  of  the  Plebeian  order,  as  distinguished  from  the 
Patrician,  on  the  motion  of  a  tribune  of  the  people,  in  the  comitia  tributa.  Pleba 
was  a  part  only  of  the  people. 

Senatus  OmtuUum :  this  was  orjginally  either  an  order,  vote  or  resolution,  on 
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bvurinesi  appertaining  to  the  tenatorial  body  :  or  some  act  of  the  senate  confirming 
some  act  of  the  people ;  or  latterly  nnder  the  emperors,  when  the  eomitia  were 
transferred  eeampo  (martig)  ad  Patresj  these  senatorial  acts,  were  the  only  re- 
mains of  legislation  left  to  the  senate. 
OnutihUiones  Prineipis.    Placita.    Decreta.    Imperial  constitutions. 

Augustus  Cesar,  haying  contrived  to  make  not  only  all  actual  authority,  but  al- 
most all  offices  centre  in  his  own  person,  became  at  length  the  sole  lawgiver.  Sex- 
to demmn  eonsulatu  (a.  u.  e.  725.  j  potentuB  securus^  deditjura,  quels  pace  et  prinei- 
pe  uteremur  III.  Tacit.  Ann,  28. 

Sometimes  the  imperial  constitutions  were  promulgated,  mediante  senatu  ;  this 
was  the^neral  course  taken  by  Augustus,  at  the  advice  of  Meecenas ;  in  which  he 
waa  fbllowed  by  Tiberius.  The  mode  was,  to  suggest  the  law,  in  an  oration  to  the 
senate.  Hence,  for  some  years,  the  senatus  consulta,  under  the  emperors,  were 
Jttra^  orationihus  Principum  cotutituta.  From  the  time  of  Augustus,  the  Legts^  the 
PUbiscita,  and  the  SemUuS'ConsuUa,  properly  so  called,  as  originating  with  the  sen- 
ate, were  known  no  more.  Afler  Vitellius,  the  emperors  were  accustomed  to  ap- 
point a  QufBstor  to  make  the  suggestion  in  a  speech  to  the  senate.  What  the  sen- 
ate complaisantly  decreed  upon  these  suggestions,  became  a  law.  Afler  a  time, 
the  emperor  in  lieu  of  calling  upon  the  senate  to  decree,  claimed  the  right  of  de- 
creeing or  enacting  upon  his  own  authority,  the  resolutions  passed  in  the  senate, 
on  the  suggestion  contained  in  the  imperial  or  quiestorial  orations  :  and  this  was 
the  last  stage,  the  expiring  embers  of  the  senatus  consulta ;  in  whose  place  were 
substituted  the  edicts  of  the  emperors. 

The  emperors,  enacted  laws  either  by  Epistola  or  rescripts,  by  Decreta^  byEdicta 
or  by  Constitutions. 

*  The  Epistola,  were   imperial  opinions  upon  cases  of  difficulty  sub-    *  407 
mitted  firom  the  provinces  or  elsewhere. 

The  Decreta^  were  judgments  given  by  the  emperor  in  person,  in  court.  Au- 
gustus and  Claudius,  used  to  sit  frequently  and  long  for  this  purpose. 

Edicta,  were  laws  voluntarily  enacted  by  the  emperors,  sine  Senatu^  but  they 
were  generally  such  as  had  been  sanctioned  by  usage,  or  decreed  also  by  the  sen- 
ate. 

Mandates^  were  directions  to  particular  persons. 

Inttrpretations  of  laws,  were  also  arrogated  as  within  their  jurisdiction  by  the 
emperors.    The  two  last  are  of  the  nature  of  edicts. 

The  Imperial  Constitutions^  derived  their  force  at  first  from  the  powers  conferred 
on  Augustus  in  735  A.  U.  C. :  extended  afterwards  to  Vespasian  and  his  succes- 
sors ;  and  about  the  reign  of  Antonines  known  as  the  Lex  Regia ;  by  which  the 
will  of  the  sovereign  duly  promulgated,  was  declared  to  have  the  force  and  effect 
of  law.  1  Inst.  tit.  2  §  6.  fte  distinction  there  taken  of  constitutions,  is  into 
personal  and  general.  The  personal  constitutions,  were  proberly  privUeges,  Lex 
priva.  These  were  forbidden  by  the  twelve  tables ;  PrivUegia  ne  irrogantor.  The 
same  maxim  obtained  during  all  the  times  of  the  republic.  Vetant  leges  sacratiBf 
vetant  12  tabulce^  leges  privatis  hominibus  irrogari.  Cic.  pro.  Dom.  §  17.  These 
privileges  or  personal  constitutions,  were  sometimes  annexed  to  the  person,  and 
sometimes  were  real,  as  relating  to  some  property  or  estate :  so  the  right  accorded 
to  executors  under  the  Roman  law,  of  paying  funeral  expenees  in  the  first  place, 
was  considered  as  a  real,  not  a  personal  right,  being  allowed  ex  intuitu  mums,  non 
persona. 
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Harris's  note  on  the  lez  regia  is  as  follows  .(p.  9  of  his  translation.)  (^Thera 
has  been  much  controversy  concerning  this  law  :  vid.  Grav.  dt  Rom.imp.  lib,  sing, 
e.  24  and  Hopp.  in  Inst.  1  k.  t.  but  the  following  seems  at  least  to  be  a  probable  con* 
jecture.  The  senate  and  people  conferred  various  honors  on  Augustus  at  differ- 
ent times.  In  the  year  724  (A.  U.  C.  )  they  made  him  tribune  for  life.  In  797 
they  exempted  him  from  the  coercion  of  the  laws.  In  731  he  was  created  perpetu- 
al consul ;  and  in  736  a  power  was  given  to  him  either  of  amending  or  making  * 
whatever  laws  he  thought  proper.  These  and  other  decrees  in  favor  of  Augustus^ 
were  afterwards  generally  renewed  at  the  commencement  of  the  reign  of  every 
new  emperor,  as  appears  plainly  from  Tacitus,  turn  senatus,  omnia  prineipibus  soUtay 
Vespasiano  deerevit  Taeit.  Hist.  11.  3.  Thus  in  time,  all  the  several  decrees  of  the 
senate,  by  being  frequently  renewed  together,  became  as  it  were,  one  law,  and 

*  408  *  were  called  Lex  Imperii  or  Rcgia :  and  they  probably  gained  this  title  in 
imitation  of  the  ancient  lex  regia,  by  which  the  Romans  conferred  the  supreme  pow- 
er upon  Romulus  in  the  infancy  of  their  state,  Liv.  lib.  34  c  6.  Eleroenta  Juris 
per  Rob.  Eden.  p.  17." 

Edicta  magistratuum ;  sen  Pratorum ;  jus  honorarium.    Pretor  was  at  first  a 
word  synonymous  with  chief  or  commander  (Cor.  Nepos  in  Miltiitde.)     The  office 
of  Pretor  (partaking  of  the  English  offices  of  mayor  and  recorder)  was  first  cre- 
ated A.  U.  C.  387.    This  was  the  Praetor  urbanus,  or  city  magistrate.    In  the 
year  A.  U.  C.  511.    A  Prostor  peregrinus,  was  appointed,  after  the  model  of  the 
Athenian  UoXtfiaQxog  to  decide  causes,  wherein  aliens  were  concerned  :   though 
sometimes  one  man,  held  both  offices  either  by  original  election,  or  subsequent 
delegation,   or  by  substitution  in  case  of  death.     (Taylor  211.)    The  branches  of 
law,  were  afterwards  so  divided  and  subdivided  certainly  not  without  reason  and 
foresight,  that  the  Prd&tors  amounted  to  eighteen  in  number.    They  had  for  the 
most  part  equitable  jurisdiction.    Jus  pratoriumj  adjuvandi  vd  suppiendi,  vel  corri" 
gendi  juris  dvilis  gratia^  propter  utilitatem  publicam  introductam^  Dig.  1. 1.  7. 1. 
f  It  was  also  their  duty,  at  the  annual  commencement  of  their  office,  to  publish  the 

forms  of  proceeding,  and  the  rules  of  court,  (if  I  may  so  say)  which  should  oper- 
ate during  their  Pretorship.  For  I  do  not  understand  this  practice  to  extend  to 
the  legal  maxims,  by  which  their  decision  should  be  guided. 

Hence,  the  aetiones  civileSf  were  not  the  same  with  the  actioncspnstoruB.  In  the 
time  of  the  emperor  Hadrian,  Ann.  684,  a  selection  from  Praetorian  determina- 
tions was  made,  called  the  Perpetual  edict,  and  enacted  as  part  of  the  Roman  law  : 
not  from  its  own  authority  as  jus  honorarium  magistratuum,  but  under  the  sanc- 
tion of  the  imperial  constitution. 
I  The  Praetorian  annual  edicts  or  forms  of  proceeding,  were  published,  on  a  Ta. 

bula gypso  dealbata^ or  Album ;  aboard  plaistered  with  gjrpsum  yvTtao)  a?.tiXiftft»vog 
(the  gypsum  of  the  Greeks  and  Romans  was  the  mme  with  our  plaister  of  Paris, 
that  is  a  sulphat  of  lime.) 

These  Leges  annwty  according  as  their  expedience  was  discovered  were  continu- 
ed ;  and  then  became  edicta  translaiiHa.  Occasionally  also,  the  Curule  ^diles 
published  edicts,  which  as  their  expedience  seemed  to  merit,  were  also  incorpo- 
rated in  the  jv«  honorarium.    See   dig.  de  £dilitio  edicto.  31. 1.  I.  38.  40.  41.  42. 

Responsa  prudentum.  Many  lawyers  whose  particular  application  and  abilities, 
had  rendered  them  eminent  in  the  profession,  undertook  to  give  answers  to  such 

*  409  questions  as  were  proposed  to  them.  But  *  these  answers  were  of  no 
weight  in  the  time  of  the  Republic,  nor  even  under  Augustus,  who  empowered 
the   lawyers  to  give  their  opinion,  by  a  general  conmiission ;  which  yet  did  not 
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procure  them  any  great  authority,  Dig.  1.  2.  2.  46.  But  their  opinion  grew  into 
considerable  credit  in  the  reign  of  Tiberius^  who  prohibited  any  person  from  pre- 
suming to  give  an  opinion  in  matters  of  law,  without  a  special  license.  Still  the 
answers  of  the  lawyers  had  not  the  force  of  the  laws,  for  Tiberius  in  his  licenses, 
laid  no  injunction  upon  his  judges,  to  regard  these  answers.  It  is  therefore  high- 
ly probable  that  the  answers  of  the  lawyers  were  first  considered  as  law,  under  Vol' 
emtimantke  third',  because  he  confirmed  the  writings  ofGaiuSj  Ulpian^  Paul^ Pap' 
inian^  and  others,  nominally  \  and  forbad  the  judges  to  swerve  from  the  opinions 
of  these  lawyers  in  points  of  law :  and  because  many  inconveniences  arose  fVom 
the  various  opinions  which  even  these  lawyers  gave  on  the  same  question,  the 
emperor  ordained  that  the  judges  should  be  governed  by  a  majority,  and  that 
in  ca^e  of  an  equality  they  should  follow  the  opinion  of  those  to  whom  Papinian 
adhered,  ubi  diverse  stnienlia  profemniur^  potius  numerus  vincat  auctorum  :  vel 
si  numerus  eqiudis  sit^  ej%a  partis  precedat  auctoritas  in  qua  ezceUentis  ingenii  vir 
pAPiNiAirus  emineat.  Cod.  1  Theod.  t.  4. 1  un.  da  responsis  prudentum.  (Harris 
in  loc.) 

The  Patroni  were  for  a  long  time  Patricians ;  gratis  advocates,  and  agents. 
Their  clients  were  bound  to  relieve  them  from  captivity  if  taken,  and  to  portion 
their  daughters.  Hence  at  first,  the  fee  of  a  lawyer,  as  the  fee  of  a  counsel  and 
a  physician  yet  is,  in  England,  was  quiddam  honorarium :  afterwards,  it  became  a 
profession,  and  fees  were  taken,  which  were  regulated  by  the  Lex  Cincia, 

From  their  vigilant  watching  over  the  cases  of  their  clients,  they  were  called 
eautores.  Hence  Dr.  Taylor  after  Scaliger,  fanciftdly  derives  Cavilling,  Caml- 
lariy  CavilaiiOf  from  Cavere.     ^ 

Such  are  the  various  kinds  of  the  Roman  or  civil  law ;  of  which  the  present 
book  is  a  summary,  containing  the  general  principles  that  pervade  it.  Great  in- 
deed have  been  the  obligations  that  Justinian's  posterity  owned  to  that  emperor,  for 
the  laborious,  and  invaluable  digest  of  law  compiled  under  his  auspices.  A  work 
that  no  succeeding  age  has  hitherto  equalled.  The  Russian  code  drawn  up  un- 
der the  directions  of  the  empress  Catharine,  and  the  Tuscan  code  of  Leopold,  have 
merit  indeed,  but  they  are  trifles  compared  to  the  great  work  now  under 
consideration.  Something  approaching  to  it,  has  been  attempted  by  the  emperor 
Napoleon ;  and  the  code  Napoleon  of  Cambaceres,  as  *  well  as  the  introductory 
orations  in  defence  of  the  leading  articles  contained  in  it,  have  great  merit.  *  410 
The  British,  and  of  course  the  American  code,  is  now  becoming  what  the  Ro- 
man code  was,  previous  to  the  labors  of  Tribonian  and  his  coadjutors :  axBog 
jtoi^iiXwv  noXXav^  many  cart  loads.  Cannot  the  same  condensed  view  be  taken  of 
our  law,  as  was  taken  by  Justinian  of  the  Roman,  and  by  Napoleon  of  the  French 
code  ?  I  suspect  the  generality  of  the  profession  are  of  opinion  this  cannot  be 
done  :  I  am  not  so.  Half  a  dozen  men  of  talents  dividing  the  labor,  under  the 
superintending  guidance  of  some  one  person  to  whom  the  pen  should  be  ultimate- 
ly committed,  might  finish  the  work  in  four  years,  according  to  my  view  of  the 
subject :  and  a  consummation  it  would  indeed  be,  devoutly  to  be  wished. 

Tit.3.  De  jure  personarum.  Aut  liberi  sunt  aut  SenU.  It  would  require  a  vol- 
ume to  enter  into  the  great  question  of  slavery,  which  has  been  well  discussed  of 
late  years.     I  would  observe  briefly 

That  throughout  the  whole  of  the  Jewish  History,  from  the  days  of  Nimrod 
downwards,  there  was  no  controversy,  but  that  captives  taken  in  war  could  be 
made  slaves,  and  that  their  posterity  were  considered  as  slaves  also.    All  the  pat- 
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riarchs  counted  their  alayes  among  their  goods  and  chattels,  among  their  oxen, 
their  horses,  their  camels,  &c. 

Slavery  among  the  Jews  took  place 

1.  When  a  man  sold  himself  through  poverty,  25  Lev.  39. 

2.  When  a  father  sold  his  children,  21  Ex.  7. 

3.  When  creditors  seized  and  sold  their  insolvent  debtors,  or  their  children,  2 
Kings  c.  4.  V.  1. 

4.  A  thief  was  sold  when  he  could  not  pay  his  fine,  22  Ex.  3,  4. 

5.  Prisoners  of  war. 

6.  A  Hebrew  slave  ransomed  from  a  Gentile  might  be  sold  to  another  Hebrew 
by  his  master. 

But  the  Hebrews  were  slaves  to  the  Hebrews  for  six  years  only,  or  until  the 
sabbatical  jubilee.  21  Ex.  2.  If  the  slave  married  however,  he  conld  not  take 
away  with  him  his  wife  and  children,  which  belonged  to  the  master.  21  Ex.  4. 
If  from  attachment  to  the  family,  the  slaves  refused  to  be  freed  at  the  end  of  six 
years,  or  at  the  sabbatical  year,  then  his  master  might  bore  his  ears  with  an  awl 
before  the  magistrate,  and  the  slave  became  bound  for  life.  The  Hebrew  slaves 
were  treated  more  as  hired  servants  by  the  Jews :  not  so  the  bondmen  procured 
from  among  the  heathen.  But  even  from  the  heathen,  they  were  forbidden  to 
acquire  a  slave  by  stealth.    See  21  and  25  Levit. 

*  411  *  The  Phenicians,  Carthaginians,  Egyptians,  Greeks,  and  Romans,  all 
practised  slavery  without  any  doubt  being  entertained  of  its  propriety. 

Vendere  cum  possis  Captivum,  occidert  rwli,  Hor. 

The  situation  of  slaves  .was  very  bad  in  early  times.  Hector  tells  Andromache 
that  she  will  be  condemned  on  the  fall  of  Troy  to  draw  water  as  a  slave :  so  Eu- 
ripides introduces  Hecuba  as  chained  to  the  gate  of  Agamemnon.  The  Pheni- 
cians seem  to  have  been  first  in  the  practice  of  kidnapping  ;  see  14th  Odyss.  All 
nations,  trading  in  slaves  seem  prone  to  mean  and  clandestine  villanies ',  it  is  this 
■pirit  that  has  tempted  the  British  slave  traders  to  practise  and  encourage  the 
■ame  base  method  of  procuring  cargoes.  Slaves  were  very  ill  treated  among  the 
Carthaginians.  The  abject  state  of  the  Helotes  among  the  Lacedemonians  has 
become  proverbial. 

Slaves  were  also  in  a  bad  state  among  the  Romans.  They  were  frequently 
chained  to  the  gate  of  a  great  man's  house  as  porters. 

I  copy  the  following  summary  of  the  circumstances  of  their  condition  from  Dr. 
Taylor  (Elem.  civ.  Law  429) ;  the  authorities  are  accurately  cited. 

"  Slaves  were  held  pro  nullis :  how  this  is  to  be  understood  consult  A.  Faber 
(and  Gothofred  ad  Dig.  50. 17.  32.  209.)  pro  QjuAdrupedihug :  nay,  were  in  a  much 
worse  state  than  any  cattle  whatsoever,  as  the  same  author  (Faber^  has  shown. 
They  had  no  head  in  the  state,  no  name,  title,  or  register :  they  were  not  capa- 
ble of  being  injured  :  nor  could  they  take  by  purchase  or  descent :  they  had  no 
heirs,  and  therefore  could  make  no  will :  exclusive  of  what  was  called  their 
peculium,  whatever  they  acquired  was  their  master's :  they  could  not  plead  nor 
be  pleaded  for,  but  were  excluded  from  all  civil  concerns  whatever :  they  could 
not  claim  the  indulgence  of  absence  reipvbliaB  causa  .*  they  were  not  entitled  to 
the  rights  and  considerations  of  matrimony,  and  therefore  had  no  relief  in  case 
of  adultery :  nor  were  they  proper  objects  of  cognation  or  affinity,  but  of  quasi- 
eognation  only : '  they  could  be  sold,  transferred  or  pawned,  as  goods  or  personal 
estate ;  for  goods  they  were,  and  as  such  they  were  esteemed :  they  might  be 
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tortured  for  evidence  :  panished  at  the  discretion  of  their  lord,  or  even  put  to 
death  by  his  authority  :  together  with  many  other  civil  incapacities  which  I 
have  not  room  to  enumerate." 

The  first  law  in  their  favor  was  the  lex  Cornelia  dc  sicariis,  by  which  the  kill- 
ing even  of  a  slave  became  punishable.  Dig.  48.  8. 

The  jus  vita  et  necis  claimed  by  the  master,  was  restrained  by  Claudius  the 
successor  of  Caligula.  See  also  Dig.  48.  8.  2. 

*In  813  ah  u.  cond.  Nero  by  the  lex  Petronia,  deprived  masters  of  the    *412 
power  of  sending  their  slaves  to  fight  wild  beasts  at  the  public  shews. 

The  emperor  Adrian,  prohibited  generally  cruel  treatment  toward  slaves ;  and 
he  banished  Umbricia  a  lady  of  quality,  for  five  years,  quod  ex  letdssimis  causis 
su€tg  ancillas  atrocissime  tractetsset. 

Antoninus  Pius,  applied  the  Lcz  Cornelia  de  sicariis,  specifically  to  the  masters 
of  slaves :  and  the  same  law  was  strengthened  by  Severus  and  by  Coostautine. 
Cod.  L.  1.  de  emendant.  serv. 

Slaves  might  always  induce  an  investig.ition  by  flying  to  the  statues  of  the 
princes.  Cod.  L.  1.  de  his  qui,  &c. 

The  prevalence  of  Christianity,  though  neither  Christ  nor  his  apostles  have  con- 
demned slavery,  (4  Philem.  11,)  contributed  gradually  but  greatly  to  amend  the 
condition  of  slaves. 

Athenaeus  (L.  c.)  says  there  were  several  persons  at  Rome  who  had  ten  and 
twenty  thousand  slaves  :  and  in  VI.  20  he  states  that  at  a  time  when  the  citizens 
of  Athens  were  only  21,000,  the  slaves  amounted  to  400,000,  and  that  the  small 
Island  of  .£gina  contained  470,000.  In  Africa,  slavery  has  been  established  from 
time  immemorial :  the  Arabs  had  African  slaves,  long  before  the  settlements  of 
the  Portuguese  :  and  though  some  additional  aggravations  have  occurred  from 
kidnapping,  and  incursions  made  for  the  express  purpose  of  procuring  cargoes, 
still  the  Africans,  like  all  the  nations  of  antiquity,  were  from  the  earliest  ages  in 
the  practice  of  making  slaves  of  prisoners  of  war :  I  forbear  any  discussion  of  the 
right  of  slavery,  as  a  question  too  metaphysical  and  abstruse,  to  be  entered  Upon 
here.  Nor  will  my  view  of  it,  coincide  equally  with  the  sentiments  of  the  middle 
and  north  eastern,  and  those  of  the  southern  states.  In  England,  the  inexpedience 
of  the  practice  is  considered  as  settled,  and  there  appears  but  one  opinion  in  that 
nation  on  the  general  subject  of  the  slave  trade,  which  is,  that  it  ought  to  be  abol- 
ished. The  law  respecting  slavery  is  also  now  fixed.  The  case  of  Somerset  the 
negro  has  determined  that  no  man  of  whatever  color  can  bo  held  as  a  slave  in 
that  country.  But  the  abstract  question — that  which  respects  the  right  of  reduc- 
ing a  human  creature  to  slavery  under  any  circumstances,  has  not  yet  been  inves- 
tigated so  profoundly  as  its  importance  deserves.  But  this  is  not  the  place  to  in- 
vestigate it,  nor  would  it  be  easy  to  shake  off  the  bias  of  previous  habits  and  pre- 
judgments. 

Afler  the  travels  of  Park  and  Ilornemann,  no  man  can  reasonably  pretend  that 
the,Africans  have  a  right  to  complain,  who  from  one  end  to  the  other  of  that  quar- 
ter of  the  world,  have  exercised  from  the  beginning,  and  still  do  exercise  the 
right  of  reducing  each  other  to  slavery,*  with  concomitant  practices  *  413 
full  as  bad  as  any  that  the  West  Indies  can  furnish.  Knowing  these  things,  I 
cannot  bp  greatly  interested  in  favor  of  the  blacks  . 

But  I  exceedingly  regret  the  prevalence  of  slavery  and  the  slave   trade.     All 
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absolute  power,  has  a  direct  tendency,  not  only  to  detract  from  the  happiness  of  t1i€ 
persons  who  are  subject  to  it,  but  to  deprave  the  good  qualities  of  those  who  pos- 
sess it.  I  have  no  right  to  say  that  it  makes  men  careless,  unfeeling,  and  unjust, 
as  to  the  sufferings  of  a  fellow  creature,  because  these  dispositions  are  very 
frequently  indeed  counteracted  by  the  natural  good  qualities  of  the  master,  and  by 
the  genera]  manners  of  civilized  society,  at  a  period  when  kindness  and  humani- 
ty are  fostered  and  respected  by  public  opinion :  but  the  whole  history  of  human 
nature,  in  the  present  and  every  former  age,  will  justify  me  in  saying  that  such 
is  the  tendency  of  power  on  the  one  hand  and  slavery  on  the  other.  Nor  can  any 
country  be  so  well  cultivated  by  slave  labor,  as  by  the  labor  of  freemen,  fairly  re- 
compensed ;  nor  can  industry  be  the  character  of  such  a  state  of  society  ;  nor  can 
there  be  any  permanent  feeling,  either  of  individual  or  of  public  security.  Hence, 
I  cannot  but  approve  of  the  prohibition  of  the  slave  trade,  as  one  of  the  steps 
towards  a  gradual  abolition  of  the  whole  system  of  slavery  ;  a  system  that  greatly 
detracts  from  the  industry,  the  improvement,  the  security,  and  the  happiness  of 
society,  wherever  it  prevails. 

In  England,  the  species  of  slavery  termed  Villenage,  was'  abolished  by  12  Ch. 
2.  The  last  case  concerning  villenage  in  the  books,  is  that  of  Crouche,  lOth  Eliz. 
Dyer  266.  C.  pi.  11.  So  are  the  Serfs  parnaissance  in  France  :  but  under  the  old 
regime,  there  were  Serfs  held  by  Mortmain,  and  Serfs  who  became  so  by  loss  of 
their  heritage  :  that  is  under  one  or  other  of  the  signoral  customs,  or  droits  feo- 
dauz.  Such  Serfs  could  not  aliene  their  Serf- tenements,  unless  to  a  Serf  of  the 
same  lord :  they  could  not  marry  a  free  person,  or  the  Serf  of  another  lord  :  they 
could  not  put  their  sons  into  the  clerical  profession :  they  could  not  make  a 
will  to  the  prejudice  of  their  lord,  &c.  see  1  Ferriere's  Justinian  76.  Somewhat 
of  the  same  kind  obtained  in  Germany,  and  still  more  in  Poland.  At  present 
I  apprehend  this  class  of  society  no  longer  exists  in  Europe. 

There  is  no  where  in  the  scriptures  that  I  recollect,  any  direct  prohibition  of 
slavery,  except  as  to  the  bondage  of  the  Jews  among  themselves  ;  but  there  can 
be  no  doubt,  of  its  being  contrary  to  the  general  spirit  and  precepts  of  Christianity, 
which  has  coutributed  not  a  little  to  the  abolition  of  villenage,  as  well  as  of  slavery* 
In  the  year  1514,  Henry  8th,  manumitted  two  of  his  villains  in  the  following  form, 

*  414  *  **  Whereas  God  created  all  men  free,  but  afterwards  the  laws  and  cus- 
toms of  nations,  subjected  some  under  the  yoke  of  servitude,  we  think  it  jnou* 
and  meritorious  toith  God  to  manumit  Henry  Knight,  a  Tailor,  and  John  Hule  a 
Husbandman,  our  natives,  as  being  born  within  the  manor  of  Stoke  Clymmysland, 
in  our  county  of  Cornwall,  &c."  See  Barrington's  observations  on  the  statutes, 
2d  edition,  249.  So,  Fitzherbert,  in  his  readings  on  4  Edw.  1st,  Eztenta  Manerii, 
after  giving  the  state  of  villa nage  in  Henry  6th *s  time,  says  that  it  then  began  to 
decrease  in  all  parts  of  England ;  and  he  thinks  that  no  men  should  be  bound 
but  unto  God,  and  that  it  is  contrary  to  the  principles  of  Christianity.  Barring- 
ton  251.  Robertson,  in  his  hist,  of  Charles  the  5th,  v.  1  p.  324,  gives  a  great 
number  of  instances  and  quotations,  to  prove  the  frequency  of  manumission,  from 
a  religious  principle,  together  with  the  forms  used  on  such  occasions.  Indeed 
Christianity,  greatly  contributed  in  the  middle  ages,  to  soften  the  barbarous  man- 
ners of  the  times.  Thus  a  law  of  Bavaria,  for  the  protection  of  foreigners  in  Lin- 
debrogue's  collection  says.  Si  autcm  aliquis  turn  presvmptuosvs  fuerit  ut  peregrinis 
ni>cer€  volnerit,  14  solid,  mvlctetur,    Dcvs  nam  divit  {Exod.  21.)  peregrinvm  et  pau* 
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jiefMi  non  eontristabis  de  rebus  suU.  Harrington,  22.  See,  also  the  interesting 
account  of  the  Tbeuoa  del  in  1.  Robertson's  Ch.  5  p.  343 — Z56.  Hence,  seems 
to  be  derived  tlie  clause  in  our  iniictment  for  assault,  that  the  Prosecutor  was  in 
the  peace  of  God,  and  the  King. 

Sir  Thomas  Smith,  who  was  secretary  of  state  to  Edward  6,  and  then  to  Eliza- 
beth, observes  that  he  never  knew  of  any  villains  in  gross^  in  his  time,  and  that 
villains  appendant  to  manors  (villeins  regardant:  glebsB  adscriptitii)  were  but 
very  few  in  number :  that  since  England  had  received  the  christian  religion,  men 
began  to  be  affected  in  their  consciences  at  holding  their  brethren  in  servitude  ; 
and  that  upon  this  scruple  in  process  of  time,  the  holy  fathers,  monks  and  friars, 
so  burthened  the  minds  of  those  whom  they  confessed,  that  temporal  men  were 
glad  to  manumit  alt  their  villains.  But  he  adds,  the  holy  fathers  themselves  did 
not  manumit  their  own  alavcs,  and  the  bishops  behaved  like  the  other  ecclesias- 
tics. But  at  last  some  bishops  enfranchised  their  villains  for  money,  and  others 
on  account  of  popular  outcry  :  and  at  length  the  monasteries  falling  into  lay 
hands,  were  the  occasion  that  almost  all  the  villains  in  the  kingdom  were  manu- 
mitted.    Smith's  repub.  ch.  10.  Harris. 

In  England,  although  it  was  determined  that  trover  would  not  lie  for  a  negro, 
because  the  owner  had  not  such  an  absolute  property  in  his  negro  that  he  might 
kill  him  ;  (Salk.  666.  Lord  Ray.  1274,  Smith  v.  Gould)  *  yet  trespass  per  •  415 
^uod  servitium  amisit  would  lie ;  and  if  property  were  proved  in  the  negro,  he 
would  not  have  been  able  to  maintain  his  liberty  by  baptism  or  residence  in  England 
(5  Mod.  132  Chamberline  v.  Harvey)  until  the  great  case  of  Somerset  the  negro,  bjr 
which  it  was  determined  that  there  could  be  no  slavery  in  England.  See  the  ar- 
gument of  Mr.  Hargrave  in  that  case,  in  the  last  volume  ot  his  edition  of  the  state 
trials.  Of  the  supposed  efficacy  of  baptism  formerly,  the  reader  may  find  a  very 
curious  case  in  3  Mod.  120.     Sir  Thomas  Grantham's  case. 

Villains  (hind«)  could  acquire  no  property,  fur  quicquid  acquiritur  servo,  acqui- 
situr  domino  J  says  my  Lorde  Coke.  Co.  Litt.  117.  C.  As  to  the  distinctions  re- 
lating to  the  right  of  the  master  to  wages  or  earnings  acquired  by  servants  or  ap- 
prentices, soe  the  noU^s  on  the  above  cited  passage  in  Harg.  Co.  Litt.  and  1  Campb. 
Rep.  Nis.  Prius  527,  Thompson  v.  Havelock.  Lord  Coke  in  his  note  on  villenage, 
deduces  (afler  St.  Ambrose)  the  origin  of  slavery  from  tlie  introduction  of  wine  : 
nan  esset  hodie  servitus,  si  ebrietas  non  esset :  Canaan  being  condemned  to  bon- 
dage for  exposing  the  nakedness  of  his  father  Noah. 

§  4.  Q^ib^ls  modis  servi,  fyc.  Venundari  passiis  est.  This  was  permitted  also  by 
a  senatus  consultum  in  the  time  of  Claudian,  though  manifestly  contrary  to  the 
general  rule  that  no  man  can  change  his  condition  on  his  own  authority.  Dig. 
40. 12.  37.  In  such  ca«es  the  person  selling  himself  was  required,  1st  to  be  of  20 
years  of  age  at  least.  lb.  L.  7.  and  Dig.  40.  13.  21y  with  certain  knowledge  of 
his  birth  and  condition  lb.  tit.  14.  and  Dig.  40.  12  L.  14.  et  seq.  31y  The  purchaser 
also  must  act  bona  fide  lb.  L.  16.  par.  2.  and  L.  7.  par.  2.  41y.  That  the  price  paid 
was  completely  at  his  disposal.  L.  1.  and  5.  Cod.  de  liber  caus.  Dig.  40. 13.  Dig. 
38.  3.  L.  6.  Cujas  adds  another  condition.  51y  That  he  should  neither  be  filius  fa- 
milias  or  manumitted,  for  he  Cannot  injure  the  rights  of  the  Paterfamilias  or  of  the 
Patron.     Dig.  40.  12.  L.  1.  I^o  Philosophus  abrogated  this  senatus  consultum  by 

hit  Novel  59. 

A  freeman  might  also  become  a  slave,  by  ingratitude  towards  his  patron,  by 
condemnation  to  the  mines  or  wild  beasts,  and  so  becoming}  Sertug  P^nce.    By  a 
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senatus  consultum  Claudianum,  a  free  woman  indulging  in  servile  amours  might 
lose  her  freedom. 

^'ascurUur  «x  ancillis  nostris.  Cujas  gives  a  fanciful  analogy.  Eodem  jure  ex 
antiUis  nati  servi  sunt^  ^lo  sata  cedunt  solo.  Mater  enim  solo  comparatur,  vis  pat- 
ris  sato. 

§  5.  De  liberorum  et  Servornm  Differentia.     In  England  the  people  are  divided 

*416  into  1st  The  King  and  heir  apparent.  2[y  The  nobility  or  *  peerage  (a) 
temporal,  consisting  of  dukes,  marquisses,  earls,  viscounts  and  barons,  (b)  spiritual, 
consisting  of  archbishops  and  bishops.  31y  The  commonalty  :  consisting  of  ba- 
ronets whose  titles  are  hereditary  ;  knights  whose  titles  are  personal  only  and  not 
hereditary  ;  esquires  or  gentlemen,  acquired  by  birth,  by  office,  by  profession,  or 
by  courtesy  ;  yeomanry,  tradesmen,  artificers  and  laborers. 

In  this  country,  the  title  of  "  excellency"  sometimes  given  to  the  President  oC 
the  United  States,  and  to  governors  of  states,  as  well  as  the  title  "  honorable"  be- 
stowed on  judges  and  members  of  Congress,  and  "esquire"  applied  to  justices  of 
peace  and  practitioners  at  law,  I  regard  as  founded  on  courtesy  and  custom  only. 
The  practice  of  addressing  the  president,  a  governor,  or  a  judge,  as  an  esquire, 
certainly  arises  from  neglecting  the  old  adage  that  omne  majus  coulinet  in  st 
minus. 

Tit.  4.  De  ingenui  defmitione  p.  12.  By  the  civil  law,  children  born  in  wedlock 
(as  in  England)  followed  the  condition  of  the  fathers.  Dig.  5.  19.  If  born  out  of 
wedlock  (contubernio)  they  follow  the  condition  of  the  mother.  In  England,  a 
bastard  being  nuUius  filius  is  in  all  cases  free,  the  presumption  being  in  favor  of 
liberty :  so  if  a  man  marry  a  Nef,  she  becomes  free  forever  after :  and  a  child 
born  in  such  wedlock  is  also  free.  See  all  the  learning  on  this  subject  in  Harg. 
Co.  Litt.  123.  b. 

Tit.  5.  Definitio  et  origo  Lihertinorvm^  8^c.  p.  13.  In  the  early  times  of  the  re- 
public Libertus  was  a  freed  man,  and  Libertinus  his  descendant.  Suet.  Claud.  24. 
8.  Isid.  4.  But  this  distinction  fell  into  disuse. 

§  1.  Quibusmodis  manumittitur,  p  14.  Liberty  could  anciently  be  conferred  but 
three  ways  viz.  by  testament :  by  the  census :  and  by  the  vindicta,  or  lictor's  rod. 
This  is  evident  from  the  following  passages  in  Tully  :  si  neque  censu^  neque  vindic^ 
to,  neque  testamento,  liber  foetus  est,  non  est  liber.     In  Top. 

A  man  was  said  to  be  liber  censu,  when  his  name  was  inserted  in  the  censor's 
roll,  with  the  approbation  of  his  master  at  the  public  census.  But  the  method  of 
acquiring  liberty  by  the  vindicta  was  more  solemn  and  formal.  For  it  was  neces- 
sary that  the  master  placing  his  hand  upon  the  head  of  the  slave,  should  say  in 
the  pressence  of  the  prrotor,  hunc  hominem  liberum  esne  volo  ;  to  which  the  Prtetor 
always  replied,  dico  eum  liberum  esse  more  (^ritum.  Then  the  lictor  or  serjcant 
receiving  the  vindicta  or  rod  from  the  preetor,  struck  the  new  freed  man  several 
blows  with  it  upon  the  head,  face,  and  back,  aAer  which  his  name  was  registered 
in  the  roll  of  freedmen,  and  his  head  being  close  shaved,  a  cap  was  given  to  him 
as  a  token  pf  liberty.     Harris. 

*  417  *  This  is  not  quite  accurate.  The  lictor  gave  the  slave,  a  gentle  blow  on 
the  h6ad  with  the  vindicta,  and  a  box  on  the  ear,  and  faiade  him  turn  round  thrice. 
Afterward  under  the  latter  emperors,  in  lieu  of  tlie  census,  the  master  made  a  pub- 
lic declaration  of  his  intention  to  free  the  slave,  in  church.  Slaves  were  also  manu- 
mitted by  letter,  signed  by  the  master  in  presence  of  five  witnesses  :  or  before  his 
friends,  five  witnebies  being  present  at  the  declaration.    The  enfranchisement  by 
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Tindicta,  xni|rht  take  place  before  a  consul  as  well  as  a  prstor ;  and  in  the  provin- 
ces before  a  proconsul,  his  legate,  or  deputy.  Sec  dig.  1  16.  2.  cod.  7  tit.  G.  de  Iat« 
lib.  toll.  lb.  1.  1.  §  2.  dc  his  qui  in  ecclcs.  and  Sigonins  1. 1.  de  antiq.  Jur.  Civ. 
Rom. 

The  ancient  Torm  of  manumitting  villains,  was  thus.  "  If  any  person  be  desir- 
ous to  enfranchise  his  slave,  let  him  with  his  right  hand  deliver  the  slave  to  the 
sheriff  in  a  full  county,  proclaim  him  exempt  from  the  bond  of  servitude  by  manu- 
umission,  show  him  open  gates  and  ways,  deliver  him  fire  arms,  to  wit,  a  lance 
and  a  sword,  whereupon  he  becomes  a  free  man.'*  Harris,  from  Wilkins*  leges 
anglo-saxonicss.  Afterwards,  manumission  of  villains  was  conferred  by  grant  and 
release,  of  which  Harris  has  given  a  form  from  the  complete  Clerk,  1676. 
J3liu3  multis  modis.  Enumerated  cod.  7.  tit.  6.  de  lat.  lib.  toUenda. 
7Y*.  5.  §  3.  De  libertinorum  dicisionc  sublata.  The  three  classes  of  freed  men, 
here  mentioned,  had  different  rights  attached  to  their  respective  conditions. 

1st.  Freed  men  of  the  greater  liberty,  were  Roman  citizens  with  all  privileges, 
but  they  were  obliged  to  leave  a  part  of  their  property  by  will  to  their  patron. 
They  were  required  to  be  thirty  years  of  age,  and  their  master  twenty,  at  the  time 
of  their  manumission  by  the  law  iElia  Sentia  ;  and  all  the  usual  and  prescribed 
forms  were  to  be  strictly  observed.  If  any  of  these  requisites  were  wanting,  the 
slave  became  only,  2Iy  Latinus  Junianus,  under  the  law  Juuia  Norbana^ enacted 
771  in  the  consulship  of  Junius  Silanus,  and  Norbanus  Bulbus  ;  which  confined 
the  right  of  being  considered  as  freed  men  of  the  greater  liberty,  to  those  who  had 
been  enfranchised,  by  will,  by  census,  or  by  the  vindicta.  These  Latini,  were  not 
Roman  citizens,  they  died  slaves,  but  during  life  they  enjoyed  the  other  privileges 
of  freemen,  see  3  Instit.  8.  31y,  The  Oedititii,  were  persons  who,  while  slaves, 
had  suffered  corporeal  punishment  for  some  crime,  and  were  named  afler  some 
tributaries  to  the  Roman  people,  who  had  revolted  and  were  compelled  to  lay 
down  their  arms.  Dtdititii^  quia  se  suaque  omnia  dedicerunt.  They  could  never 
become  Roman  citizens.  All  *these  distinctions  were  destroyed  by  the  *418 
constitutions  of  Justinian.     Cod.  7.  tit.  5. 1.  1  and  tit.  6. 1. 1.     Harris.     Ferriere. 

Tit.  6.  §  1.  De  servo  instituto^  i^.  Injuria  drfunctus  affiriatvr^  p.  16.  It  was 
ignominious  for  the  goods  of  the  deceased  to  be  sold  at  public  auction  for  debts, 
see  Cic.  orat.  pro  Quintio. 

lb.  §  3.  Q,uid  sit  in  frafidem,  4^c.  The  fraudulent  intent  may  lose  its  effect  in 
this  case  :  a  man  knowing  himself  insolvent,  enfranchises  his  slave  :  by  subse- 
quent acquisition  be  becomes  solvent :  the  slave  in  this  case  continues  free. 

In  the  following  case,  the  creditors  may  lose  the  slave,  although  there  was  no 
fraud  accompanying  his  manumission.  A  master  enfranchises  during  known  and 
acknowledged  solvency.  His  house  and  goods  are  afterwards  consumed  by  fire. 
The  manumission  cannot  be  set  aside,  for  it  was  fair  and  legal  when  made.  Fer- 
riere. 

In  England,  there  are  two  statutes  made  to  protect  creditors  against  fraudulent 
conveyances  and  devises,  27  Eliz.  ch.  4.  and  3  W.  and  M.  ch.  14.  See  Wilson  v. 
Knublcy  7  East.  128. 

lb.  §  5.  Qu/e  surUjustte  causa;.  See  the  9th  and  six  following  laws  of  the  digest, 
de  manitln.  vindic.  and  the  2l8t  law  of  the  digest  qui  et  a  quibus  manum,  that  is  dig. 
40.  3  and  dig.  40.  9. 

A  son  might  become  master  of  his  father,  if  tie  bad  been  left  heir  by  a  testator, 
to  whom  the  whole  family  belonged. 
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Procurator,  Cujas  thinkd  this  is  only  procurator  ad  lites^  not  ad  ntgocia.  L.  33 
ohserv.  c.  16.  A  mere  agent  ad  ncgocia,  might  be  under  the  age  of  17.  See  L.  3. 
§  ult.  de  minor,  (dig.  4.  4)  and  dig.  14.  3.  de  Instil,  actione. 

Tit.  7.  §  1.  Dc  lege  Furia  Caninia.  This  was  a*law  passed  in  the  time  of  Au- 
gustus to  prevent  the  city  being  crowded  with  idle  and  disorderly  persons.  Suet. 
Aug. 

Tit.  8.  §  2.  De  Jure  civ.  Rom.  in  servos.  I  have  already  treated  of  the  condition 
of  slaves  amongr  the  Romans. 

M  sacram  statuam.  It  was  anciently  the  policy  of  almost  all  kingdoms  to  allow 
of  sanctuaries  or  places  of  refuge,  and  they  are  said  to  have  been  permitted  in 
England  almost  as  soon  as  Christianity  was  received.  In  the  eighth  year  of  Henry 
8th,  the  following  points  (which  will  give  the  reader  some  idea  of  the  power  of 
sanctuaries)  were  affirmed  and  resolved  in  the  case  of  Savage,  to  wit :  That  in 
England  the  pope  without  the  king  could  not  make  a  sanctuary  :  that  sanctuaries 
must  commence  with  a  grant  from  the  king,  and  then  be  confirmed  by  the  pope  : 
but  that  if  they  began  by  a  bull  from  the  pope,  it  would  be  insufficient,  although 

*419  they  were  afterwards  confirmed  by  *the  king :  that  the  general  words 
Ambitus,  Preecinctus,  Clausura,  in  such  grants,  whether  papal  or  regal,  did  only 
include  the  church,  cloister,  dormitory  and  church  yard,  but  did  not  extend  to  the 
gardens,  barns,  stables  and  the  like  :  that  sanctuary  de  jvre  communi  was  only  for 
forty  days  (which  was  a  privilege  belonging  to  all  parochial  churches  and  church 
yards)  and  that  sanctuary  for  life,  or  as  long  as  the  person  pleased  (which  was  an 
usual  .privilege  of  religious  houses)  depended  upon  special  grants,  which  were  to 
be  well  proved,  or  otherwise  were  null  and  void.  Keilway  188.  Gibson's  Codex 
1188. 

Sanctuary  never  extended  farther  in  civil  cases,  than  to  save  the  liody  from  ex- 
ecution. In  criminal  cases,  it  did  not  extend  to  treason  ;  but  it  did  to  murder  and 
other  felonies.     2  Hawk.  PI.  Cr.  32. 

Sanctuaries  lost  much  of  their  privileges  by  22.  Hen.  8.  ch.  19.  27.  H.  8.  ch.  19. 
32.  Hen.  8.  ch.  12.  and  ch.  20.  and  they  were  entirely  abolished  by  21  James  1.  ch. 
28.     See  Middleton's  letter  from  Rome.     113.  (Harris). 

Major  asperitas  dominorum.  In  England  the  lord  might  rob,  beat  and  chastise 
Iiis  villain  at  will,  but  was  not  allowed  to  maim  him  :  for  then,  the  villain  might 
have  had  an  appeal  of  mayhem  against  him.  L«  seigneur  poit  rob,  naufrer,  el  eha^' 
tiser  son  villein  a  son  volunt.  Salve  quHl  ne  poit  lui  maim,  car  donquts  il  avera  ap- 
pel  de  mayhem  envers  lui.     Tcrmes  de  la  Ley. 

Tit,  9.  De  patria  potcstate,  p.  22.  Anciently  fathers  had  the  power  of  life  and 
death  over  their  children.  This  was  restrained  by  Trajan,  who  directed  emanci- 
pation in  cases  of  great  severity.  L.  1.  of  the  Dig.  si  a  parenti  :  and  by  Adrian  L. 
5.  of  the  Dig.  de  Leg.  Pomp,  de  parricid :  and  by  Alexander  Severus,  L.  3.  Cod, 
de  patria  potest :  so  Ulpian  de  .^dultcris  ;  Inauditum  filium  pater  occidere  non  potest^ 
sed  accusare  eum  apud  prafectum,  prtFsidemve  provincia  debet. 

A  man  might  acquire  the  rights  of  a  father  by  marriage,  legitimation  and  adop- 
tion. 

As  to  the  right  of  a  father  to  the  acquisitions  of  his  child,  see  post.  Inst.  1.  2. 
tit.  9.  • 

Tit.  9.  §  1.  Dejinitio  nuptiarum.     Marriage  in  this  passage  is  termed  indiscrim- 
inately nuptut  and  matrimonium.     There  are  other  terms  also  applied  to  marriage 
as  Connubium,  Conjugium,  Consortium,  Contubernivm,  Concubinatus. 
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Matrimoniuni)  originally  meant  the  union  of  male  and  female  for  the  purpofe  of 
procuring  offspring.  Maris  et  famina  conjunction  as  the  2nd  Tit.  of  the  Institute 
has  it.  ^tiptiis  strictly  means,  the  marriage  ceremony.  Hence  the  expressions 
Justum  mcUrimomunif  *Justim  nvptia^  meaning  that  kind  of  marriage  and  *420 
marriage  ceremony,  which  was  conducted  according  to  law  :  and  as  this  was 
matrimony  xut*  i^ox);v,  matrimonium  and  ntiptitB  soon  became  the  popular  expres- 
sions for  lawful  marriage. 

Connubium,  conjugium,  consortium,  are  metaphorical  synonymies  for  lawful  mat- 
rimony. Connubiuniy  a  mutual  submission  to  the  marriage  ceremony,  from  nvAen- 
do  i.  e.  tegendo  ;  it  bemg  the  custom  of  the  bride  to  cover  her  head  with  the  Jtam- 
meum  or  veil.  Dr.  Taylor  deduces  it  without  sufficient  reason  as  1  think,  more 
distantly  from  a  Hebrew  root  used  27.  Is.  6.  signifying  procreation,  production.  • 
Conjuffium,  a  mutual  yoke.  Consortium,  a  mutual  lot  in  life  ',  for  better  for  worse^ 
88  the  English  Church  ceremony,  properly  states  it. 

The  Contubernium  was  the  matrimony  of  slaves,  a  per||itted  cohabitation  ',  not 
partaking  of  lawful  marriage,  which  they  could  not  contract.  It  was  applied  also 
to  other  kinds  of  unlawful  connection.  Cod.  2.  21,  4.  Cod.  5.  5.  3.  Cod.  5.  5.  9. 
^od.  6.  59.  9.  Hence  there  was  no  process  of  adultery  in  favor  of  a  slave.  Cod. 
9.  9.  23.  Dig.  48.  5.  6.  But  although  civil  forms  might  be  disregarded  in  Contu- 
bemiis,  the  laws  of  nature  as  to  incestuous  commerce,  were  held  in  full  force,  for 
the  reason  assigned  in  Inst.  1.  15.  3.     See  also  dig.  23.  2.  14.  2. 

Concubinatus.  Stmi'mMrimorUum :  conjugium  inequdlc.  A  full  description  of 
this  may  be  seen  in  the  last  title  of  dig.  25.  The  Greeks  also  allowed  of  this  lefV 
handed  marriage,  as  1  believe  it  is  called  in  Europe  :  tjiiyauog.  Not.  ad  Demosth. 
C.  Nearchi  T.  III.  p.  624.  Concubinage  was  entered  into  before  ivitnesses,  other- 
wise it  became  prostitution,  dig.  25.  7.  3.  The  parties  might  dissolve  the  contract 
and  cddabitation  at  pleasure,  dig.  25.  7.  1.  It  did  not  admit  of  adultery,  dig.  25. 
7.  3.  As  marriage  was  discouraged  between  officers  of  state  in  the  provinces,  and 
female  inhabitants  of  the  same  province,  they  were  permitted  to  take  concubines 
of  the  province.  lb.  1.  5.  dig.  23.  2.  3d  and  57.  and  Cod.  si  quacumque  pradict 
potest. 

Concubinage  was  regulated  by  Constantine.  Cod.  5.  26.  unie.  7.  15.  ult.and 
Justinian,  Nov.  18.  74.  and  69.  Concubina  est  mulicr  libera  inupta  quam  vir  Calebs 
domi  concuhtTuUus  causa  solam  kabet.  That  the  man  should  be  unmarried,  was  not 
required  by  the  old  or  prior  laws  relating  to  concubinage,  but  the  woman  only. 
All  that  was  formerly  required  of  the  man,  was,  that  he  should  be  at  least  twelve 
years  of  age,  dig.  25.  7. 1.  and  that  he  should  not  have  more  concubines  tlian  one. 
Concubinage,  was  abolished  by  the  emperor  Leo.     Nov.  Leo.  91. 

Concubinage,  I  understand  obtained  not  many  years  ago  in  Germany,  *if  it  do 
not  at  this  day.     I  do  not  enter  at  large  into  the  marriage  ceremonies  of    *42I 
the  Romans  ',    they  may  be  sought  in  modern  compilers,  Rosinus,  Adams ;   but 
after  Dr.  Taylor,  I  shall  notice  the  three  kinds  of  lawful  marriage  among  that 
people. 

Marriages  were  solennes,  solemn  ;  or  minus  solennes,  less  solemn.  The  solennes 
were  either  Usv,  Fabre,  or  Coemptions. 

Marriage,  Usu,  by  prescription,  is  briefly  described  by  Servius,  in  his  comment- 
ary on  1  Virg.  Georg.  31.  and  18.  Aul.  Gell.  6.  When  a  woman  cohabited  with  a 
man  for  a  whole  year,  with  a  view  to  matrimony,  (matrimonii  trgOj)  she  became 
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his  property  by  prescription,  under  a  law  of  tlie  12  Tables.  Till  the  year  was  ex- 
pired, she  was  uxor^  inatrona^  bat  not  materfamiUas.  An  absence  of  three  nights 
would  break  tlie  prescription,  or  usucapion  ;  this  interruption  was  usurpatio. 

This  seems  to  have  been  the  oldest  form  of  Roman  marriages. 

Marriage,  Farre  :  CouJarrttUio.  This  was  the  most  solemn  form  of  marriage 
among  the  Romans  :  by  it,  a  woman  became  copartner  with  her  husband  in  all  his 
sacred  rites,  and  in  all  his  substance,  and  was  his  sole  heir  at  his  death,  if  he  died 
without  children.  Dion.  Halic.  1.  c.  If  he  left  children,  she  succeeded  to  equal 
portions  of  his  estate.  The  children  were  patrimi,  and  matrimiy  and  had  peculiar 
privileges ;  certain  priests,  and  the  vestal  virgins  being  chosen  from  among  them. 
4  Tacit,  ann.  16. 1.  Aul.  Gell.  12.  The  ceremony  could  not  be  performed  without 
the  presence  of  the  Pontifex  maximus^  or  the  FLamen  Dialis :  Scrvius  in  1  Georg. 
It  was  attended  with  the  ceremony  of  the  parties  mutually  breaking  together  a 
cake,  Farra,  Panis  farreus.  Ten  witnesses  were  necessary.  Ulpian  tit.  9.  §  1. 
It  was  dissolved  by  a'<^|piilar  ceremony,  Diffarreatio.  It  fell  into  disuse^  about 
the  time  of  Tiberius.  4  Toe.  ann.  16. 

Marriage,  Coemptione  :  or  by  mutual  purchase.  The  man  and  the  woman  de- 
livered to  each  other  a  small  piece  of  money.  Servius  ad  4.  Virg.  £neid.  lOX 
Cic.  orat.  I.  57.  The  man  asked  the  woman,  will  you  become  to  me  a  mother  of 
the  family  ?  To  which  she  replied,  I  will.  In  her  turn,  she  asked,  will  you  be- 
come to  me  a  father  of  the  family  ?  and  he  answered,  I  will.  The  woman  then 
delivered  her  piece  of  money  and  herself,  into  the  hands  of  the  man.  Until  this 
period,  and  preceding  the  Domi  ductio^  the  woman  was  sponsa  only  :  ailer  the 
Domi  duetto^  the  marriage  was  completed.     Dig.  35.  1.  15. 

Coemptio^  was  also  called  conventio  in  manum.  The  wife  stood  in  point  of  heir- 
ship to  the  husband,  in  place  of  a  daughter. 

Among  the  Romans,  the  foundation  of  marriage  was  the  consent  of  *tne  par- 

*  422  ties.  Consensus,  non  Concvhitus,  facit  nuptias.  Dig.  50.  17.  30.  Dig. 
35.  1.  15.  Dig.  24.  1.  32.  13.  But  this  consent  must  have  been  between  parties 
willing  to  contract,  of  proper  age,  (that  is,  14  for  the  male,  12  for  the  female,)  free 
from  disabilities  of  relationship,  able  to  contract,  free  from  precontract,  from  legal 
disability,  and  that  consent  must  have  been  ratified  also  by  the  consent  of  the  pa- 
rent. Instit.  1. 10.  pr.  which,  given  afterward  by  Ratihabitio,  would  not  answer 
the  purpose  of  confirming  the  marriage.  Dig.  1.  5.  11.  lb.  23.  2.  65.  1.  lb.  48.  5. 
13.  6.  But  latterly  a  subsequent  confirmation  seems  to  have  been  valid  :  Cod.  4. 
28.  7.  Without  this  consent,  the  issue  were  illegitimate.  Inst.  1. 11.  7.  In  cases 
of  insanity  or  captivity,  the  consent  of  the  parents  was  not  necessary.  L.  35. 
Cod  de  nupt.  L.  28.  Cod.  de  Episcop.  aud. 

In  England  both  by  the  canon  law,  (canons  of  1603.  Can.  62.  63.  100.  101.)  and 
the  statute  law,  the  consent  of  parents  is  required  :  the  want  of  it  indeed,  did  not 
avoid  the  marriage,  but  the  minister  who  married  them  was  punished  by  7  and  B. 
W.  3.  ch.  35.  But  by  the  marriage  act  of  26  Geo.  2.  ch.  33.  beside  punishing  the 
minister,  the  marriage  is  declared  void  in  many  cases  where  the  requisites  of  that 
act  are  not  complied  with.  The  general  train  of  chancery  decisions,  is  also  much 
in  favor  of  devises  on  condition  of  marriage  with  consent  of  Guardians  ^-c.  See 
1.  Fonb.  246.  1st  n,  edit,  or  L.  1.  ch.  4.  §  10.  n. 

The  legal  prohibitions  were  Parentage,  (Parentela)  Rklationshit,  Pdbmc 
DxcoRUH,  Rank,  Powxr  and  Aox  :  of  which  in  their  order. 
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Parmtage :  Cognation :  Consanguinity.  The  connection  of  persona  descended 
from  a  common  parent  or  stock.  Strictly,  Cognati,  are  relations  by  the  mother's 
side  :  Agnati  relations  by  the  father's  side.  Ad^nati^  or  AgruUiy  include  CogruUiy 
but  not  vice  versa.  Dig.  38.  10. 10.  Dig.  38.  7.  5.  So  Arrogati  include  the  Adof- 
ta<t,  bat  not  vice  yersa.  This  cognation  may  be  either  natural ;  or  civil  arising 
firom  adoption  \  or  mixed ;  of  this  more  in  L.  3.  tit.  6.  post. 

Relationship  or  affinity.  Is  the  connection  between  the  husband  and  his  wife's 
parents,  and  the  wife  and  her  husband's  parents.  Aifines  sutU  viri  et  uzaris  cog- 
noH  ;  dieti  ab  eo,  tpiod  dtuB  cogtuUiones  tpia  diverstt  inter  se  sunt.,  per  nuptias  eopU' 
lantur;  et  altera  ad  alterius  cognatioms  finem  accedit :  namgue  conjungendte  o^/Ent- 
taiis^  causa  fit  ex  nuptiis.  Dig.  38. 10.  4.  3.  There  are  no  degrees  strictly  speak- 
ing in  affinity,  as  there  are  in  parentage  or  consanguinity ;  but  I  am  considered  as 
related  to  the  parents  of  my  wife,  in  the  same  degree  that  she  is.  Although  affin- 
ity takes  place  between  me  and  my  wife's  parentage,  and  *  between  my  *  423 
wife  and  mine,  yet  this  does  not  induce  any  kind  of  relationship  or  affinity,  be* 
tween  our  respective  parents  or  eonsanguinei ;  for  their  situations  in  society,  ought 
not  to  be  affected  by  our  contracts.  Hence  eomprivigni  may  intermarry.  Dig, 
23.  2.  34.  3.  Affinity  therefore  can  only  affisct  the  man  and  woman  contracting* 
Affinis  mti  affinis  non  est  mihi  ajfinis  as  North  said  in  Oxenham  et  ux.  v.  Gayre  C* 
B.  cited  Bac.  Ab.  tit.  Marr.  A.  529. 

Formerly  the  Roman  law  prohibited  marriage  between  persons  in  direct  affinity 
only.  Dig.  3d.  10.  4.  6 — 7.  L.  17.  Cod.  de  nupt.  but  aflerward  the  imperial  consti- 
tutions forbad  it  between  a  brother  in  law,  and  a  sister  in  law  in  the  collateral 
line.    L.  5.  and  8.  Cod.  de  Incest,  et  Inut.  Nupt.  I. 

The  general  rule  is,  Qjujocunque  graduy  quis  uni  conjugum  junctus  est  consan" 
guinitate,  eodem  gradu  junctus  est  alteri  affinitate.  Thus,  I  cannot  marry  my  wife's 
daughter  or  my  wife's  mother,  because  they  are  to  my  former  wife  in  the  ascend- 
ing and  descending  line  of  consanguinity ;  and  therefore  to  me  in  the  ascending 
or  descending  line  of  affinity. 

Perhaps  the  prohibitions  of  the  civil  and  of  the  canon  law,  may  be  explained  in 
a  short  compass. 

^    A 

i 

L 

In  this  straight  line,  the  letters  respectively  over  and  under  each  other,  denote 
parent  and  child  :  within  this  line,  all  intermarriages  are  forbidden  (by  the  law  of 
nature  as  is  generally  agreed)  whether  ascending  or  descending.  D  cannot  mar- 
ry either  A,  B  or  C,  or  E,  F  or  G.  Dig.  23.  2.  ult.  By  this  rule,  all  marriages 
are  fof bidden  between  those  who  are  tn  parentum  nvmero^ 
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*434    *The  next  role  if,  that  all  mama^s  are  forbidden  bettreen  those  eolfal* 
erala  who  are  in  parerUum  Loco.    This  is  the  reapeetum  Parentda, 
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i 
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c 
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i 

1 

k 

k 

\ 

i 

C  a&d  D|  E  and  F,  O  and  H,  &e.  are  collaterals. 

Of  these  collaterals,  those  who  are  immediatdy  under  the  eomnum  stocky  eannoi 
marry  any  person  in  the  opposite  collateral  line. 

Thus  D  is  immediately  under,  or  next  to  the  common  stock  B.    Hence  D  can<^ 
not  marry  with  C,  £,  G  or  I.    For  like  reason  C  cannot  marry  with  D,  F,  H  or  K. 

The  next  rule  is  that  with  respect  to  other  collaterals  as  £  and  F,  G  and  H,  I 
and  K,  they  may  marry  after  the  third  degree,  counted  by  the  civil  law  mode  of 
eomputation  :  which  begins  not  with,  but  from  the  party  in  question  on  the  one 
eide,  and  counts  through  the  common  stock,  to  the  party  in  question,  on  the  other 
eide ;  or  leaving  out  the  common  stock,  and  including  the  parties  on  both  sides. 
Thus,  in  what  degree  of  relation,  are  £  and  F  who  are  first  cousins  ?  In  the 
fourth  :  and  they  may  marry.  For  C  counts  one ;  .B  two ;  D  three ;  F  four.  In 
what  degree  of  relationship  are  I  and  H  ?  Answer  G  one ;  £  two ;  C  three ;  B 
four ;  D  five ;  F  six ;  H  seven.  The  prohibitions  of  intermarriage  between  collat- 
erals, extend  by  the  civil  law  to  the  fourth  degree,  xxclusivx,  according  to  the 
above  mode  of  counting.  Hence  first  cousins  by  the  civil  law,  being  in  the  fourth 
degree  may  intermarry. 

The  Canon  law  computes,  not  by  counting  upwards,  then  through  the  common 
stock,  and  then  downwards  to  the  propositus — but  beginning  at  the  common  stock 
•ounts  downward  on  either  line,  taking  the  longest  when  one  is  longer  than  the 
ether.  Thus  £  and  F,  or  first  cousins,  are  in  the  third  degree  :  B  one ;  C  two  3  E 
three;  or,  B  one;  D  two;  F  three.  Hence  marriage  between  first  cousins  is  for- 
bidden by  the  Canon  law,  whose  prohibition  extends  to  the  fourth  degree  of  Canoa 
law  computations  incldsivx.  Of  course,  not  only  first,  but  second  cousins  are 
forbidden  to  intermarry  by  that  law.    The  more  numerous  the  prohibition,  the 

*  425  more  profitable  were  dispensations.  Hence  the  present  mode  of  *  compu* 
ting  canonical  degrees  was  introduced  by  Pope  Alexander  2nd.  By  the  old  canon 
law  and  the  early  decretals,  marriages  were  forbidden  as  far  as  the  seventh  degree, 
answering  to  the  12th  of  the  civil  law :  this  was  reduced  to  the  fourth  degree  of 
canon  law  eomputation  (inclusive)  by  the  council  of  Lateran  1215.  But  Dr.  Tay- 
lor says  it  was  so  in  England,  as  appears  by  some  constitutions  he  examined  of  Os- 
wald, archbishop  of  York,  in  the  10th  century.  The  English,  and  we  after  them, 
adopt  generally  the  civil  law  regulations  on  this  head.  Blackstone^s  table  of  con* 
■angttinity,  L.  2.  ch.  14.  P.  203.  is  well  calculated  to  illustrate  the  comparison  of 
the  two  modes  of  computation. 
Tkt  following  table,  is  taken  fh>m  Burn's  ecelesiastieal  law,  tit.  marriafoe. 
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A  mm  may  not  mmrj  his 
Seenndus  gradot  in  linea  recta  aacen- 


dente, 
C^ons.  Aria, 
Mn.  Aoi  rdieta, 
jQln.  ProsoertUf  vd  socrus  magna. 

Secundtta  gradut  inequalis  in  linea 
transversali  aacendente, 
Cons.  Amiia. 
Cons.  Matertera, 
Afin.  Patrui  relieta. 
Affin.  Avunculi  relieta. 
Affin.  Amita  vxoris. 
Affin.  Matsrtera  uxoris. 

Primus  gradoa  in  linea  recta  aacen- 
dente, 
Cons.  Mater. 
Agin.  Jfoverca. 

In.  Soerus, 

Primus  gradua  in  linea  recta  descen- 
dente, 
Cons.  Filia, 
M^n.  Prinigna. 
J^n.  Jfurus. 

Primus  ffradua  equalie  in  linea  trant- 
versali, 
Cons.  Soror, 
Ajfin.  Soror  uxoris. 
4fin.  Fratris  relieta. 
*  Secnndus  gradoa  in  linea  recta  deseen- 

dente, 
Cons.  JCeptis  ex  filio. 
Cons.  J^eptis  exjUia. 


1  Grandmother. 

2  Orandfather'a  wife. 

3  Wife 'a  grandmother. 


4  Father's  slater. 

5  Mother's  sister. 

6  Father's  brother's  wife. 

7  Mother's  brother's  wife. 

8  Wife's  father'a  sister. 

9  Wife's  mother's  aistar. 


10  Mother. 

11  Step  mother. 

12  Wife's  mother. 


13  Daughter. 

14  Wife's  daughter. 

15  Son'a  wife. 


16  Sister. 

17  Wife's  sister. 

18  Brother's  wife. 


19  Son's  daughter. 

20  Daughter's  daughter. 
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n.  Pronurus,  i.  a.  rdieta  nspotis  ex    21  Son's  son's  wife. 
JUio. 
n,  PronuruSf  i.  e.  erelicta  nepotis  ex    22  Daughter's  aon's  wife. 

23  Wife's  son's  daughter. 

24  Wife's  daoghter'a  daughter. 


filia. 
Affik.  Privigni  filia. 
4^»«  PrtoignuB  filia. 
Secundus  gradus   inequalis.  in  linea 
transversali  descendente, 
Cons.  Jfeptis  exfratre. 
Cons.  Neptis  ox  sorore. 
J^fin.  J>tepotis  exfratre  rdieta. 
Affin.  Jfepotis  ex  sorore  rdieta. 
^ffin.  Jfeptis  vzoris  exfratre. 
Affin.  Jfeptis  taoris  ex  sorore. 


1  Grandfather. 

2  Grandmother'a  huaband. 

3  Hnaband's  grandfather. 


4  Father's  brother. 

5  Mother's  brother. 

6  Father's  sister's  husband. 

7  Mother's  sister's  husband. 

8  Huaband'a  father's  brother. 

9  Huaband'a  mother's  brother. 


10  Father. 

11  Ste^ftlher 


25  Brother's  daughter. 

26  Sister's  daughter. 

27  Brother's  son's  wife. 

28  Sister's  son's  wife. 

29  Wife's  brother's  daughter. 

30  Wife's  sister's  daughter. 

A  woman  may  not  marry  with  her 

Secundus  gradna  in  linea  recta  ««een- 
dente, 
Cons.  Avus. 

n.  Ani^  reUetus. 
n.  Prosoeer^  vd  socer  magmts. 
Secundus  gradus  inaequalis  in  linea 
transversali  ascendente, 
Ceii#.  Patruus. 
Cons.  Avunetdfts, 
Affin.  Amitm  rdietus. 
Affin.  Matertera  rdietus. 
Affin.  Patruus  mariti. 
Affim.  Avunculus  maritL 

Primus  gradna  in  linaa  recta  aeoei^ 
dente, 
Ctm*.  Fatsr. 
JIfn.  Vkricus. 
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12  Husband's  father. 


13  Son. 

14  Husband's' son. 

*15  Daughter's  husband. 


16  Brother. 

17  Husband's  brother. 

18  Sister's  husband. 


19  Son's  son. 

20  Daughter's  son. 

21  Son's  daughter's  husband. 

22  Daughter's  daughter's  husband. 

23  Husband's  son's  son. 

24  Husband's  daughter's  son. 


25  Brother's  son. 

26  Sister's  son. 

27  Brother's  daughter's  husband. 

28  Sister's  daughter's  husband. 

29  Husband's  brother's  son. 

30  Husband's  sister's  son. 


Primus  gradus  in  linea  recta  deseen- 

dente, 
C<m8.  Filivs. 
Jifin.  privignus, 

^ffin.  Gener.  ^427 

Primus  gradus  »<iuelis  in  linea  trans- 

versali, 
Cons.  Frater. 
«a^n.  LevtTt 
^ffin.  Sororis  rdictus, 
Secundus  gradus  in  linea  recta  descen- 

dente, 
Jftpos  ej.fJio, 
Cons.  J^epos  exfilia, 
^Jpn.  Progener,  t.  e.  feliUus  nepHs  ez 

flio. 
Jlffin.  Progener^  t.  s.  reliUus  mptU  ex 

JUia. 
Agin.  Privignifilius. 
Jlffin.  PrivigTutjilitLS. 

Secundus  gradus  inequalis  in  linea 

transversal!  descendente, 
Cons,  Jfepos  exfratre, 
..Cons.  J{epos  ex  sorore, 
JSffin.  J^eptis  exfratre  rdictus. 
Affin.  J^eptis  ex  sorore  rdictus. 
Affin.  Letiriflius.  u    e,  nepos  nwriti  ex 

fratre. 
4fin.  OlorisfiUus^  i.  s.  n^s  mariti  ex 


sorore. 
The  LeTitical  degrees  are  to  be  found  in  18th  and  20th  chapter  of  Leviticus,  and 
they  are  these :  see  Haines  y.  Jescott  5.  Mod.  Id8. 1.  Ld.  Ray.  68.  where  the  Le- 
Titical degrees  are  tabulated  in  a  somewhat  different  order,  following  lord  Coke. 

A  man  may  not  marry 
His  mother  * 

His  sister 
His  son's  daughter 
His  daughter's  daughter 
His  father's  wife's  daughter 
His  father's  sister 
His  mother's  sister 
His  father's  brother's  wife 
His  son's  wife 
*  460  *  His  brother's  wife 

His  wife's  daughter 
His  wife's  sister. 
The  preceding  are  the  prohibitions  of  the  18th  chapter. 

The  following  are  from  the  20th  chapter,  and  may  ie  intended  to  embrace  second 
tttiriages. 

His  Other's  wife 

His  wife's  mother 

His  father's  or  mother's  daughter 

His  lather's  or  mother's  sister 

His  nnele's  wife 

His  brother's  wife. 
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The  above  mentioned  table  of  kindred  and  affinity,  (from  Bums)  therefore,  is 
made  up,  not  from  the  specific  enumeration  of  prohibited  degrees  in  the  book  of 
LeTiticns,  bat  from  the  principle  that  seems  to  guide  the  Jewish  prohibition,  Tic. 
to  the  third  degree  of  the  Jewish  and  civil  law  compatation  inclusive  :  for  the  Jews , 
calculated  degrees  in  the  same  way  as  the  Romans  did,  viz.  from  the  propositus  ex* 
elusive,  up  to  and  through. the  common  stock,  and  down  to  the  other  party  in  ques- 
tion inclusive.  1  Selden's  uxor  Hebraica  ch.  4.  The  English  law  allows  marriage  at 
the  fourth  degree,  as  computed  by  the  Jewish  and  the  civil  law.  Harrison  et  ux.  v. 
Dr.  BurweU,  Vaug.  206.  2  Ventr.  9.  Gibs.  Cod.  412.  The  prohibited  degrees  are 
not  specified  in  32  Hen.  8.  ch.  38.  which  declares  that  all  persens  may  lawfully 
marry,  except  such  as  are  prohibited  by  God's  law,  but  they  are  in  the  preceding 
statutes  of  25  H.  8.  c.  22.  and  28  H.  8.  c.  7.  but  Burns  Eccles.  Law  II.  405.  doubts 
whether  the  two  last  statutes  arc  in  force  since  32  H.  8.  ch.  38.  the  spiritual  courts 
are  confined  to  the  Levitical  degrees,  Vaugh.  206.  Harrison  et  ux.  v.  BurweU. 

I  have  made  a  doubt  whetlier  a  man  may  marry  his  wife's  sister,  his  wife  being 
deady  from  the  expression  in  the  passage  in  Levit.  *^  Thou  shalt  not  take  a  wife  to 
her  sister  to  vex  her,'*  but  in  Hill  v.  Good,  Vaugh.  302.  and  Garth.  271.  3  Keble, 
166.  Gibs.  412.  it  was  determined  that  this  case  fell  under  the  general  prohibition 
of  verse  6.  including  all  that  are  near  of  kin  :  a  decision  indirectly  confirmed  by 
Collet's  case  T.  Jones  213.  Nelson's  Ab.  tit.  Marr.  1158,  1159.  15  Viu.  256.  and 
lately  by  the  court  of  arches  in  England  (1811,)  agreeably  to  former  cases.  Indeed 
the  cases  where  marriage  with  a  wife's  sister's  daughter  has  been  deemed  incestu- 
ous, are  numerous.  Most  of  them  are  collected  in  4  Bac.  Ab.  529.  see  Mr.  Butler't 
note  Co.  Litt.  235.  2.  2  Burns  eccles.*  law  414.  et  seq.  But  it  is  not  for-  *  429 
bidden  by  the  law  of  Pennsylvania,  see  act  of  1705  as  to  Incest. 

Mr.  Christian  in  his  note  4.  to  2  Blacks.  206.  is  right  when  he  says  *'  I  do  not 
know  a  single  instance  in  which  we  have  occasion  to  refer  to  the  canon  law  :  but 
the  civil  law  computation  is  of  great  importance  in  ascertaining  who  are  entitled 
to  administration,  and  the  distributive  shares  of  intestate  property.'*  Bee  alto  2  Bl. 
Comment.  504. 

The  following  terms  of  affinity,  collected  in  one  view,  may  assist  the  reader's 
recollection. 

Soeer  .*  a  wife's  father :  Beau  Fere. 

Soerus :  a  wife's  mother  :  Belle  Mere. 

J^overea  .*  a  step-mother :  a  father's  second  wife  :  Belle  Mere. 

Vitrieus :  a  step-father :  a  mother's  second  husband  :  Beau  Fere. 

Jfurus :  a  daughter-in-law  :  a  son's  wife  :  Bru. 

Gener  :  a  son-in-law :  a  daughter's  husband  :  Gendre. 

Comprivigni :  children  by  a  former  marriage. 
<  Privignus :  son  of  a  wife  by  a  former  marriage :  Beau  fils. 

Privigna ;  daughter  of  my  wife  by  a  former  marriage  :  Beau  fille. 

Uxoris  frater :  wife's  brother :  brother-in-law  :  Bean  frere. 

Uxoris  soror  :  sister-in-law:  wife's  sister :  Belle  sceur. 

Fratria :  brother's  wife :  sister-in-law :  Belle  sceur. 

Levir:  brotber-in-law  to  the  wife  :  Beau  frere.    ^av^. 

Glos :  sister-in-law  to  the  wife  :  Belle  scsur.    T^aXwf. 
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^ Pater:  Maier:  father:  mother. 
Amis :  Avia :  grand-father  :  grand -mother. 
Proatnts :  Proavia :  great-grand-father :  great-grand-mother. 
^     Mavus :  Mavia  :  great-grand-father's  father :  great-grand-father *8  mother^ 
S  I  Atamts:  Atavia:  great-great-father *8  grand-father :  great-great-father's  grand- 
mother. 
Tritavus:    Tritavia:    great-great-father's  great-grand-father:  great-great-fk- 
ther's  great-grand-motber. 
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Filivs :  Filia  :  son  :  daughter. 

J^epos :  JfepHs :  Unealis :  grand-son  :  grand-daughter. 

Pronepos :  proneptis :  Unealis :  great-grand-son  :  great-grand-daughter. 

Abntpos :  Abneptis :  Unealis :  son  or  daughter  of  the  above. 

Atnepoa :  Atneptis :  Unealis:  son  or  daughter  of  the  above. 

Trinepos :  Trineptis :  Unealis :  son  or  daughter  of  the  above. 


6. 

< 
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Patruus :  uncle  by  the  father's  side :  father's  brother. 
Amita :  father's  sister  :  aunt  by  the  father's  side. 

AmU^J^^M^^ '  }  great-uncle  :  great-aunt  by  the  father's  side. 

pl^^uTma^"^  '  }  ^**^^'  ^'^^  °*°^«'  o^  **>«  '^^«^«- 
Abpairuus  magnus :     )  grand-father  and  grand-mother  of  the  great-uncle  and 
Abamita  magna :  J  great-aunt  on  the  father's  side. 

Patrueles :  (a  patruo)  sons  and  daughters,  cousin-germans  on  the  father's  side. 
^Amitini :  (ab  amita)  the  same  descended  of  the  father's  sister. 

Avunculus  :   Matertera :   mother's  brother :    mother's  sister :    maternal  uncle 
and  aunt. 

Avunculus  magnus :    maternal  great-uncle. 

Matertera  magna  :  maternal  great-aunt. 
^      Proavunculus  magnus :  great-uncle's  father  on  the  mother's  side, 
go  I  Promatertera  magna  :  great-uncle's  mother,  on  the  mother's  side. 

Jiomatertera  magna  :  grand-uncle  s  grand-mother,  ) 
Avunculini :  )         .  ^i_         .i_    .     ^j 

Materterini  •  S  ^®'"*'*"&^'™*'*8  ^^  *»*«  mother  s  side. 

^epos  and  J{eptis  are  properly  grand-children  :  but  these  terms  are  also  applied 
to  nephews  and  nieces  :  PraAerea  nepotem  ex  patre  aui  ez  sororty  a  Juris-peritis  m- 
perite  diei^  admonent  eruditi  ;  namfratris  aut  sororis  fiUua  did  solet  e  doetis,  nepm 
autem  respectu  avi^  ut  filius  respectu  patris  dicitur.  Joh.  Calvini  Lexicon  Juridi- 
cum  sub  voce  A''epos.  In  this  imperitiore  sensUy  lord  Coke  uses  it :  see  his  table  of 
consanguinity  and  affinity,  Co.  Litt  18.    Hence, 

J^epos:  J^eptis:  *) 

Pronepos :    Proneptis :  \  ,  .,  ,  ,     .  j  *»    •    i- 

Abn^os :  Abneptii :       IcolUUeraUs,  i  ^f "?  "^phews  and  nieces  and  their  Im- 

Atnepos  •  Atneptis :       ]  i  ^^'^  descendants. 

Trinepos:  Trineptis:    J 

This  application  of  the  term  JCepos^  may  perhaps  be  authorized  by  the  expres- 
sion of  Caius,  Dig.  26.  4.  7.  and  in  L.  nemini  17.  Cod.  de  nupt.  but  in  both  passa- 
ges it  is  ambiguous. 

The  distinction  of  linealis  and  collateralis,  takes  away  the  ambiguity.     No 
doubt,  the  more  accurate  expression  for  a  nephew  or  niece,  is  fratris  vd  sororis 
JUius  vdfUa, 

The  next  in  number  among  the  legal  prohibitions  to  marriage  among  the  Ro- 
mans, was,  offence  against  Public  decorum, 

Justinian  post  §  9  sUtes  three  cases  of  prohibition,  1st,  The  daughter  of  your 
wife  after  divorce.     2d,  The  affianced  wife  of  a  son,  though  not  a  daughter-in-^ 
law .-  for  the  Romaas  had  their  sponsaUa,  or  pre*contract0,  as  well  as  marriage 
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eontrAcU.  The  eoiiseMtu  spojisaUHus  *  wm  one  thing:  ihe  tansenstts  *431 
matrimoniaUs  another.  Taylor  303.  3d,  The  affianced  wife  of  a  father,  though  not 
a  mother-in-law.  These  were,  quasi  pritigna,  quasi  nurus^  quasi  noverca.  These 
cases  are  taken  from  Dig.  23.  2. 12.  To  these  enumerated  by  Justinian,  may  be  ad- 
ded, 4th,  an  adopted  daughter  or  grand-daughter  emancipated.  Dig.  23.  2.  55.  5th, 
Betweeh  an  adoptive  emancipated  son,  and  a  woman  who  has  been  the  Wife  of  the 
adoptive  father.  Dig.  23.2.  14.  6th,  An  adoptjcd  son,  and  the  mother  of  an 
ado]pted  fklher,  so  long  a4  the  adoption  continues.    lb.  L.  55.  par.  1. 

Another  head  of  legal  prohibition  was  Rank^  of  which  see  post  §  11.  As  if  a 
senator  should  contract  matrimony  with  a  manumitted  slave,  a  stage  player,  or  any 
other  person  of  lost  reputation.  Dig.  23.  2.  44.  but  this  was  abrogated  by  Justin- 
ian, Nov.  78.  c.  3.  , 

Another  subject  of  prohibition  was  Power.  As  in  the  cases  of,  1st,  A  tutor  and 
his  female  pupil :  a  Curator  and  his  female  minor.  Dig.  23.  2.59.  et  seq.  and  Cod.  de 
interd.  Matr.  21y,  A  governor  of  a  province  and  a  female  native  resident  therein. 
Dig.  23.  2.  38  and  57.  and  Cod.  si  quacumque  prssdit.  potest. 

The  iast  prohibition  arose  from  Ag§.  As  marriage  between  a  man  of  60  and  a 
woman  of  50.  Dig.  1.  7. 15.  2.  Dig.  19. 1.  21.  Cod  6.  58, 12.  See  hereon,  Heinec- 
cius  ad  Leg.  Jul.  et  Pap.  Popp.  But  these  prohibitions  were  much  moderated  by 
Justinian,  except  as  to  widows.  Cod.  5.  4.  27.  Cod.  6.  58.  12. 

Polygamy,  common  among  the  barbarous  nations  of  antiquity  (barbarous  in  the 
Greek  and  Roman  sense  of  the  word)  the  Germans  excepted.  Tacit,  de  Mor. 
Germ,  ch  18.  was  also  occasionally  permitted  among  the  Greeks,  when  necessity 
seemed  to  require  it;  as  in  the  case  of  the  detachment  of  young  men  from  the  ar- 
my of  Laeedemon,  mentioned  by  Plutarch;  ^and  by  the  Athenians  dta  anaviv  av&' 
qmnmr  propter  hominum  infrequentiam.  Arist.  de  Nobilit.  ex  Athen.  80.  L.  13.  init. 
and  by  Che  Tuscans,  12  Athen.  3.  and  it  was  defended  by  Eurip.  in  Ino.  traged.and 
by  Plato,  whose  doctrine  was  rather  a  community  of  wives  like  that  of  the  Arreoi  in 
Otaheite,  than  a  plurality ;  see  also  Aul.  Gell.  xv.  20.  xviii.  2.  Aristotle  well  con- 
siders Plato's  doctrine  in  his  politics,  book  2.  §  2.  4.  '*  A  work  (as  I  most  cordial- 
ly agree  with  Dr,  Taylor)  which  1  will  venture  to  pronounce  one  of  the  most  ster« 
ling  productions  of  antiquity,  and  a  most  inexhaustible  treasure  to  the  statesman, 
the  lawyer  and  the  philosopher."  (Taylor  342)  The  English  reader  is  much  in- 
dented to  Dr.  Gillies  for  his  view  of  Aristotle's  philosophy. 

Socrates  indulged  in  two  wives,  if  not  in  pederasty  which  he  is  intro-  *  *  432 
duced  as  speaking  of  in  Xenophon's  memorabilia,  in  his  conversation  with  Alci- 
biades,  as  a  thing  of  common  course.  The  general  reputation  of  this  man,  ranks 
with  me  among  the  literary  paradoxes  :  but  I  most  wonder  at  the  praise  bestowed 
on  him  by  my  deceased  friend  (the  first  man  of  his  day  in  the  philosophical  and 
literary  world)  Dr.  Priestley. 

That  the  Jews  practised  polygamy,  and  that  their  laws  regulated  it,  is  well 
known,  Deut.  21.  15.  17.  In  the  year  1780  the  Rev.  Martin  Madan  published  his 
^'Thxlypthora;"  in  which,  taking  for  granted  that  the  axiom  of  the  canonists, 
CaneukUus  non  consensus  facit  nuptias,  is  founded  on  scripture,  he  proposed  the 
introduction  of  licensed  polygamy  in  cases  of  female  seduction,  as  a  remedy  for 
prostitution.  He  was  a  man  of  learning,  but  a  religious  fanatic,  of  the  sect  of 
Calvinist-methodists.  His  argnments  are  deduced  principally  from  21.  Deut.  15. 
18. 22.  Dent.  28,  29.  22.  Ex.  16,  17.    He  notices  very  truly  that  marriage  was 
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first  introduced  among  the  Sacraments^  and  put  under  the  custody  of  the  priest- 
liood,  by  Pope  Innocent  the  third.  He  refers  particularly  to  the  cases  of  Hannah| 
Rachel  and  Bathsheba,  who  are  mentioned  in  the  bible  in  terms  of  respect,  as 
well  as  Joseph,  Samuel,  and  Solomon,  who  were  the  issue  of  polygamous  marriages. 
Madan  built  and  officiated  at  the  Lock  chapel  which  was  annexed  to  the  Lock 
hospital  for  venereal  patients,  near  Hyde-park  corner,  in  London.  He  was  the 
composer  of  that  fine  tune  "  Before  Jehovah's  awful  throne;"  and  the  compiler 
of  the  best  collection  of  popular  church  music  now  known,  for  the  use  of  that 
chapel. 

The  civil  law  forbad  polygamy.  Inst.  1. 10.  6.  Dig.  3.  2. 1.  par.  8.  Dig.  40.  2. 
15.  L,  2.  Cod.  de  incest,  et  inut.  nupt.  Cic.  de  orat.  40.  and  even  bina  sponsalia^ 
Dig.  3.  2. 1.  fin.  Polygamy  was  introduced  by  Valentinian  first,  as  appears  from 
Socrates,  Nicephorus,  Paulus  Diaconus,  and  Jornandes,  see  the  citations  in  Tay« 
lor,  347  :  but  it  did  not  continue  long.  But  licensed  concubinage  amounted  to  it, 
which  seems  to  have  continued  many  years.  Heinnec,  ad  leg.  Jul.  et  Pap.  Pop- 
posam,  Dig.  25.  2.  11.  sub.  fin.  and  Julius  Caesar  is  said  by  Suetonius  to  have  in- 
vtigated  Helvius  Cinna  the  tribune,  to  introduce  a  law  in  favor  of  unlimited  polyg- 
amy.    Suet,  in  Jul.  Cass.  §  52. 

Concubinage  however  was  discouraged  by  the  digest,  32.  49.  4.  and  the  law 
prohibited  concubinage,  at  the  same  time  with  matrimony,  as  well  as  more  concu- 
bines  at  a  time  than  one.  Dig.  45.  1.  121,  Cod,  5.  26.  unic.  Cod.  7. 15,  ult, 
Nov.  18,  74.  and  89. 

Christianity,  has  settled  the  question  of  polygamy  among  christians,  notwith- 
standing the  practices  recorded  in  the  old  testament.    1  Corinth,  ch.  7.  and  has 
*  433    settled  also  the  subordinate  situation  of  the  wife  :  "*  herein  conforming  to 
the  law  of  nature  as  it  appears  to  me.    For  generally  speaking,  there  is  a  natural 
prevalence  of  mental  energy,  as  well  as  of  corporeal  force  in  favor  of  the  man,  in- 
dependent of  the  means  of  acquired  knowledge.     But  by  discouraging  fornication, 
and  by  denouncing  polygamy  and  concubinage,  Christianity  has  greatly  tended  to 
ameliorate  the  situation  of  women  in  society,  and  thereby  to  civilize  society  itself. 
I  am  glad  to  see  the  wavering  decisions  of  the  British  courts  brought  to  something 
like  system  by  the  case  of  MarthaU  and  Rutton^  8  Term  Rep.  545,    1  consider  the 
very  able  argument  of  judge  Hide  in  Manby  v,  Scott^  1.  Mod.  129,  (notwithstand- 
ing some  harsh  observations)  as  embracing  the  soundest  principles  upon  this  sub- 
ject, and  placing  the  relative  situation  of  the  two  parties  upon  the  best  footing  for 
each  of  them,  and  as  being  most  in  unison  with  the  law  of  England,  the  precepts 
of  Christianity,  and  the  dictates  of  natural  reason  and  civilized  expedience.    I  ap- 
prehend it  also  to  be  conformable  to  the  general  spirit  of  the  laws  throughout  this 
country.    In  Great  Britain,  the  courts,  as  I  think,  instead  of  looking  with  a  jeal- 
ous eye  upon  every  kind  of  pre-contract  that  tends  to  impair  the  unity  of  interest 
between  married  people,  and  the  dependonce  of  the  wife  upon  the  husband,  have 
leaned  somewhat  too  strongly  in  favor  of  pre-contract  by  marriage -settlement, 
trust-estates,  testamentary  powers  to  be  exercised  by  the  wife,  and  by  enforcing 
equivalent  settlements  on  the  receipt  afUr  marriage  of  a  wife's  property. 

As  to  marriage  contracts  of  infants,  and  espousals  per  verba  de  prasenti^  et  per 
verba  defuturo^  and  Scotch  and  other  foreign  marriages,  see  Horg.  Go.  Litt.  80.  a. 
11.2  H.  Blacks.  147.10  East.  286.  and  1  Johns,  cases  in  N.  York  424.  2  Burr.  1079.. 
and  2  Boms  Eccles.  Law,  401.  420.  where  the  subject  is  diflcussed  at  length. 
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In  speaking  of  marriage,  it  may  not  be  improper  to  say  a  few  words  on  the  sub- 
ject of  Divorce  among  the  Romans.  Jastinian  in  this  section  of  the  Institutes, 
defines  marriage  to  be  yiri  et  mulieris  eonjunetw  indlviduam  vita  consuetudinem 
continens :  in  conformity  to  the  digest  23.  2.  I.  Conjunctio  maris  et  ficmiiuB ; 
consortium  omnis  vit(B  ;  divini  et  humani  juris  communicatio.  Expressions,  which 
must  be  referred  to  the  intent  of  the  parties  at  the  time.  It  was  (so  far  as  I  know) 
reserved  for  the  English  law  to  take  cognizance  of  a  pre-contract,  in  which  the 
parties  contemplate  the  possibility  of  a  separation  in  express  terms,  and  make  it 
one  of  the  considerations  of  the  Deed.  This  was  done  in  Rex  v.  Meade,  1  Burr 
542.  and  Rodney  v.  Chambers,  2  East.  233.  I  am  sincerely  glad  these  cases  have 
been  shaken  by  the  lord  chancellor  in  St.  John  v,  St.  John  11  Vez.  Junr.  526. 

*  I  am  well  aware,  that  different  states  of  civilization  require  different  *  434 
principles  of  legislation  on  this,  as  well  as  on  every  otlicr  subject ;  that  the  con- 
siderations arising  from  the  Institutions  of  hereditary  rank,  the  privileges  of  pri- 
mogeniture, and  the  importance  attached  to  accumulated  property,  may  require 
the  admission  of  marriage  settlements,  jointures,  trust-estates,  and  most  of  the 
many  other  complicated  regulations  which  crowd  the  law  books  of  England ;  but  ' 
I  know  of  no  state  of  society  in  ivhich  the  laws  ought  to  weaken  the  public  senti- 
ment of  the  indissolubility  of  the  marriage  contract,  unless  upon  urgent  necessity, 
grounded  upon  facts  judicially  established.  But  to  sanction  the  foresight  of  adul- 
tery, cruelty,  or  desertion,  upon  the  very  face  of  the  marriage  contract,  is  to  sanc- 
tion the  crimes  themselves. 

Upon  the  subject  of  divorce,  see  Dig.  24.  2.  Cod.  5.  17  and  24.  and  Nov.  22.  and 
117.  Caus.  28  Quiest.  1  and  2.  Grotius  II.  5.  9.  Puffend.  VI.  I.  21  et  seq.  Selden's 
Uxor  Hebraica.  See  also  Code  Civil  Napol.  avec  les  Discours,  Rapports,  et 
Opinions,  t&c.    Tom.  1.  from  page  329  to  432.  where  the  subject  is  well  discussed. 

It  has  been  said  that  Repudium  is  the  proper  expression  for  the  dissolution  of 
the  sponsal  contract  or  espousals  ]  and  Divortium  for  the  dissolution  of  the  Jlfar- 
riage  contract.  Dig.  50. 16.  101.  and  191 }  but  Repudium  is  used  synonymously 
with  divorce  in  Dig.  24.  2.  2.  as  it  appears  to  me  from  the  expressions  employed ; 
and  certainly  in  Cod.  5.  17.  8.  and  Nov.  22.  15.  and  elsewhere. 

Divorce,  seems  not  properly  applicable  to  a  judicial  decree  declaring  an  un- 
lawful marriage,  void  ab  initio  ;  for  persons  cannot  well  be  said  to  be  divorced, 
who  were  never  legally  married.  But  it  is  used  exclusively  in  this  sense  in  the 
English  law  wherein  divorce  a  vinculo  matrimonii  can  only  take  place  by  authori- 
ty of  the  courts,  in  cases  where  the  marriage  was  originally  void  from  objections 
of  consanguinity,  affinity,  or  impotence  :  for  by  the  marriage  act  of  26  Geo.  2. 
pre-contract  has  ceased  to  be  of  the  number  of  causes  that  would  induce  a  Divorce 
a  Vinculo  Matrimonii.  The  other  divorces  for  matter  subsequent  to  marriage, 
operate  only  a  separation  a  mensa  et  thoro.  In  cases  even  of  adultery,  the  party 
complaining  is  driven  to  parliament  for  redress. 

In  the  time  of  Romulus,  if  we  may  believe  Plutarch  (in  vit.)  a  husband  might 
dismiss  his  wife  at  pleasure  ;  and  in  the  case  of  adultery,  or  intoxication,  he  had 
the  power  of  putting  her  to  death,  as  was  done  by  Egnatius  Mecenius,  who  was 
acquitted  by  Romulus  for  it :  not  pardoned  (condonatus)  but  acquitted,  (absolu- 
tua.)  Nay,  it  seems  to  have  been  a  just  cause  of  divorce  if  the  wife  drank  any 
strong  liquor.  Hence  *  perhaps  the  custom  of  "  saluting  the  Bride  :'*  for  *  435 
TertuUian  in  bis  apologet.  P.  7.  fol.  says  Idrirro  et  oscula  propinquis  offerre  nsceS' 
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sitas  erat  ut  spiritu  judiearentur  (i.  e.  Ux&res.)     To  this  purpose  there  are  mtnj 
authorities. 

Anciently,  the  husband  alone  enjoyed  the  privilege  of  divorce ;  forbidden  by 
Romulus  to  wives.  In  the  lime  of  Cicero  however,  and  probably  long  before, 
(Juv.  Sat.  9.  and  Mart.  1.  Ep.  41.)  the  wives  appear  to  have  exercised  this  rights 
thus  Cslius  writes  to  Cicero  that  Paula  Valeria  had  divorced  herself  from  her 
husband,  the  day  of  his  return  from  the  Province,  and  was  to  be  married  to  D. 
Brutus  :  this  too  without  assigning  any  reason,  sine  cauga  8.  Famil.  7. 

For  a  long  time,  the  disputes  between  husband  and  wife  were  settled  on  a  hear- 
ing before  mutual  relations.  Dion.  Halic.  II.  25.  Valer.  Max.  II.  1.  8.  Suet.  Tib. 
35.  <Sbc.  This  kind  of  interposition  sometimes  took  place  on  the  exercise  of  pater- 
nal jurisdiction.     Liv.  II.  41.  Val.  Max.  V.  b.  2.  V.  9.  1.  &c.  &c. 

It  is  said  on  many  authorities  (Dion.  Halic.  II.  25.  Aul.  Gell.  Noct.  Att.  IV.  3. 
Plutarch  in  Nunia  et  Lycurgi.  Vit.  et  in  Quoest.  Rom.  14.)  that  no  divorce  took 
place  at  Rome,  from  the  founding  of  the  city  for  420  years  till  Spurius  Carvilius 
Ruga,  divorced  his  wife  for  barrenness  :  for  which  he  was  much  blamed.  The 
practice  of  divorce  however,  for  good  causes,  for  trifling  causes,  and  for  no  cause 
at  all,  soon  became  common.  Sulpicius  Gallus  divorced  his  wife  because  he  had 
seen  her  abroad  with  her  head  uncovered,  Val.  Max.  VI.  3. 10.  Pub.  Sempronius 
Sophus,  because  his  wife  had  been  at  a  show  without  his  knowledge.  lb.  n.  J 3. 
Quint.  Antistius  Verus,  because  he  saw  his  wife  conversing  with  a  woman  of  low 
condition.  lb.  n.  11.  Marc  Antony  because  he  suspected  his  wife  of  an  intrigue. 
Plut.  in  Vit.  Ant.  Julius  Ciesar,  because  he  would  not  have  his  wife  to  be  sus- 
pected. Plut.  in  Vit.  Jul.  Css.  Augustus,  because  he  did  not  like  his  wife's  tem- 
per. Suet,  in  vit.  Another  wife,  because  he  quarrelled  with  her  mother.  lb. 
Claudius  dismissed  one,  for  trifling  faults,  levibus  offensis.  Suet,  in  Vit.  Presently 
it  became  the  fashion  both  with  husbands  and  wives,  to  dismiss  each  other  with- 
out assigning  any  reason.  These  were  repudiations  and  divorces  bona  gratia; 
tine  causa;  sine  querela ;  sine  causa  sontica.  Dig.  24.  1.  62.  Dig.  40.  9.  14.  4. 
Nov.  22.  4.  and  98.  2.  2.  see  also,  cases  relating  to  the  wife's  fortune,  where  the 
woman  procured  the  divorce  in  Dig.  24.  3.  4.  and  3S.  This  practice  was  attempt- 
ed to  be  restrained  by  Augustus  (Suet,  in  vit.)  but  without  effect.  Seneca  III. 
de  Bcnef.  16.  says  that  women  now  reckon  their  age,  not  by  their  years,  but  by 

*436  their  husbands;  and  Juvenal*  (no  friend  to  the  sex)  jivTi/  octo  mariti 
^inque  per  autumnos  VI.  228. 

Divorces  however,  by  the  law  Julia  de  Adulteriis,  required  to  be  made  with  cer- 
tain formalities  certo  modo^  Dig.  38.  11.  and  were  to  be  attested  by  seven  witnes- 
ses of  the  age  of  puberty.  Dig.  24.  2.  9.  and  certain  forms  of  words  were  employed. 
J  foras  mulier.  Tuas  res  tibi  liaheto^  agito.  JEdibus  facessi.  so  Juvenal,  Coltige 
earcinulas  (dicit  lihertus)  et  exi,  VI.  146.  Bag  and  Baggage,  according  to  the 
homely  expression  of  the  English.     See  Dig.  24.  2.  2.  1  and  2. 

In  the  Repudium,  the  words  were  Condicione  tun  non  utor.  Dig.  ub.  sup.  Con- 
ditio^ is  properly  applicable  to  some  state  or  condition  previous  to  marriage  :  and 
sometimes  for  a  treaty  of  marriage,  as  Dr.  Taylor  has  shown  in  several  instances. 
Justinian  prohibited  all  divorces  unless  on  account  of  chastity,  Nov.  17. 10.  and 
ordained  that  the  children  should  not  be  prejudiced,  Nov.  117.  7.  8.  By  wfaftt 
forms  (certis  modis)  the  marriage  that  took  place  M  Usu^  by  a  year's  cohabitatioii, 
was  dissolved,  I  do  not  find.    The  marriage  by  Coi\famatiOy  was  dissolved  by 
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iHjfkrreatio,  The  separation  in  conaeqaence  of  divorce,  was  discidium;  and  the 
TahyJUt  nuptiales  (attestation  of  the  marriage  as  I  construe  it)  and  Dotales  (mar* 
riage  articles,  settlement  of  jointure)  were  broken  :  the  keys  taken  from  the  wife 
(Clavts  adimebantur)  and  the  forms  of  expression  above  stated  or  some  of  them 
were  used  toward  her.  If  the  husband  was  absent,  he  sent  his  wife  a  bill  of  di- 
vorce i^uneium  remittebat :  this  was  matrimonii  b£nu5ciatio.  Divorces  were  re- 
corded in  the  public  registers  (Acta.) 

Widows  could  not  marry  within  ten  months  of  their  husband's  decease.  L.  9. 
Cod.  de  sec.  Nuptiis.  See  Taylor's  elements,  Civ.  Law,  348.  ct  seq.  and  Adam's 
Roman  Antiquities  468,  where  the  preceding  and  additional  aathorilies  are  col- 
lected. 

The  following  causes  of  divorce  I  have  translated  from  Cod.  5.  17.  8.  Nov.  23, 
15.  and  117.  8. 

A  man  may  repudiate  his  wife,  if  she  be  1st  an  adultress,  21y  a  sorceress,  31y  a 
man  slayer,  41y  a  kidnapper,  51y  a  robber  of  sepulchres,  or  61y  of  churches,  71y  if 
she  harbors  thieves,  81y  or  goes  feasting  with  strangers,  without  the  knowledge  or 
against  the  consent  of  the  husband,  91y  or  walks  out  at  night,  against  his  inclina- 
tion without  justifiable  reason,  lOly  if  she  frequents  the  circus,  the  theatres,  or 
the  places  where  combats  of  wild  beasts  are  shown,  against  the  directions  of  her 
husband,  Illy  if  she  attempts  her  husband's  life,  by  weapons  or  by  poison,  1217 
if  she  conceals  treason,  or  131y  commits  perjury  (or  brings  false  accusation) 
against  her  husband,  or  141y  attempts  to  beat  *him.  So  far  the  Th«'odo-  *437 
sian  code,  confirmed  by  the  22nd  Novel,  ch.  15.  The  117th  novel  ch.  8.  adds  as 
causes  of  repudiation — if  the  wife  bathes  with  stranaprs  without  the  knowledge  of 
her  husband,  or  goes  to  public  places  of  amusement  without  his  knowledge,  or 
absents  herself  from  home  against  his  consent,  unless  at  the  house  of  her  parents. 

A  woman  may  repudiate  her  husband,  1st  for  Adultery,  21y  Homicide,  Sly  Sor- 
cery, 41y  Treason,  Sly  Perjury,  (crimen  falsitatis)  61y  Robbery  of  sepulchres,  71y 
or  Churches,  81y  Theft,  91y  harboring  Thieves,  lOly  Bringing  home  prostitutes, 
Illy  attempting  his  wife's  life,  121y  Beating  (Flogging,  Flagdlis)  her.  The  n7th 
novel  ch.  9.  adds,  If  the  husband  conceals  his  knowledge  of  any  other  person  at- 
tempting her  life  :  if  he  be  accessary  to  another's  attempt  to  debauch  her  :  if  he 
accuse  her  of  adultery  and  fail  in  the  proof. 

The  crime  of  drinking  wine,  seems  to  have  been  abandoned  at  this  time  as  a 
cause  of  divorce  :  nor  is  any  mention  made  of  impotence  on  the  one  hand,  or  ster- 
ility on  the  other :  or  of  age,  disease,  banishment,  vows  of  chastity,  or  monastic 
orders.  In  Nov.  22. 13.  Deportation,  and  interdiction  from  fire  and  water,  are 
declared  not  sufficient  causes  for  dissolving  matrimony  :  in  the  succeeding  chap- 
ter is  also  condemned  the  license  of  a  wife  to  take  a  second  husband,  if  her  first 
being  in  the  army  has  sent  her  no  information  respecting  himself  during  four 
years.  This  term  is  extended  to  ten  years ;  and  she  is  required  to  have  made 
diligent  enquiries  after  him. 

I  say  nothing  of  the  laws  of  Greece  on  this  subject ;  except  generally  that  in 
Sparta,  divorces  were  very  difficult,  in  Athens  very  easy.  I  refer  to  the  Greek 
sntiqnities  of  Potter  and  Du  Bos.  Among  the  Jews  according  to  Selden's  uxor 
Hebraica,  III.  17.  old  age,  ugliness,  and  ill  humor,  were  causes  of  divorce  in  a 
wife  :  0O  according  to  24.  Deat.  1,  was  uncleanness.  That  people  did  not  permit 
the  privilege  of  divorce  to  wives.    15.  Jos.  antiq.  11  and  18  lb.  7  and  20  lb.  IS. 
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In  Engfl&nd,  diyorces  are  reasonably  difficult,  but  the  rights  of  infants  seem  to  me  ' 

superabundantly  attended  to,  when  the  issue  of  an  adulterous  commerce,  whereon 
divorce  is  adjudicated  by  the  legislature,  is  still  considered  legitimate  as  to  all  the 
rights  of  succession  to  the  estate  of  the  injured  father. 

It  is  very  much  the  fashion,  (not  void  of  foundation  indeed)  to  abuse  Napoleon 
Bonaparte.  It  were  much  to  be  wished  that  the  fashion  equally  prevailed,  of  im- 
itating the  many  wise  acts  of  that  extraordinary  man.  The  subject  of  divorce  ap- 
pears to  me  to  be  better  settled  in  the  Code  Napoleon,  than  in  any  other  system 
of  laws,  ancient  or  modern  ;   and  the  general  subject  is  well  handled  in  the  pre- 

*  438  *  liminary  discourses  of  the  orators  on  that  occasion.  In  this  country, 
the  facility  of  divorce  by  management,  is  almost  equal  to  that  under  the  Govern- 
ment of  France  during  the  revolution.  The  case  of  Jackson  v.  Jackson,  1  John- 
son's New  York  Rep.  424  is  warranted  by  sound  law,  and  public  expedience. 

In  Pennsylvania,  the  legislature  of  late  years,  have  not  only  miserably  wasted 
their  time  in  debating  and  deciding  on  particular  cases  (such  as  convicted  felons) 
which  might  easily  be  embraced  by  a  general  law,  but  they  have  deliberately  in- 
terfered with  cases  (ill  usage  for  instance)  notoriously  within  the  jurisdiction  of 
established  courts.  This  wanton  waste  of  the  time  and  money  of  the  people,  this 
needless  interference  with  ju(  icial  authority,  and  this  facility  given  to  applications 
for  divorce,  appear  to  me  great  public  evils  :  and  arising  from  a  deeper  and  more 
systematic  plan  of  absorbing  all  kinds  of  jurisdiction,  and  of  course  all  power  into 
the  legislative,  than  is  consistent  with  honest  views  to  the  public  good.  Some  of 
the  cases  in  which  this  interference  has  taken  place,  are  irresistibly  ludicrous : 
see  for  instance  the  act  to  diisolve  the  marriage  between  Jacob  Mayer  and  Cath- 
arine his  wife,  passed  23  March,  1608,  which  I  presume  the  compiler  of  the  index 
was  ashamed  to  insert  under  the  usual  head  of  divorces, 

§  3.  Qui  sunt  in  potentate.  In  what  cases  the  court  will  interfere  to  deliver  & 
child  whether  bastard  or  legitimate  into  the  custody  of  the  father  or  the  mother, 
see  the  King  v.  Soper.  5,  Term  Rep.  278.  The  King  «.  de  ManneviUe,  5.  East  221. 
The  King  v.  Mosley,  5.  East  224.  note.  The  King  e.  Hopkins  and  wife,  7.  East 
679. 

Lib.  1.  TiL  X.  De  nuptiis  page  23.  In  the  last  note  but  one,  I  have  nearly  ex- 
hausted all  I  had  to  observe  on  marriage,  relationship  and  divorce  :  to  which  1 
refer. 

§  2.  Defratribus  et  sororibus.  p.  24,  See  18  Lev.  19.  Deut.  ch.  27.  L,  17.  Cod. 
h.  t«  Dig.  45.  1.  35,  1.  The  Athenians  and  Egyptians,  permitted  the  marriage  of 
brothers  and  sisters.     Cor.  Nep  in  Cim. 

FUium  emancipate.  Otherwise  the  marriage  would  be  dissolved,  as  brothers 
and  sisters  cannot  marry.    Theophr. 

§  3.  De  fratris  et  sororis  filia  vel  nepte.  The  prohibition  extends  in  England 
ind  here  also  I  presume,  to  marriage  generally  with  an  illegitimate  relation  with- 
in the  levitical  degrees.  Haines,  v.  Jefiel  or  Jescott,  1,  lord  Ray.  68.  5  Mod.  168. 
Comb.  356.  This  was  the  case  of  a  bastard  daughter  of  a  sister :  and  it  falls 
within  the  reason  of  the  case  of  the  daughter  of  a  divorced  wife  by  a  second  hus- 
band in  section  9.  of  this  title. 

*439  Cujus  enim  filiam,  4'^.  Quere.  I  may  not  marry  my  aunt,  my  *grand- 
mother*s  daughter,  but  I  may  marry  my  cousin  who  is  her  daughter.  Hence  these 
words  must  be  understood  as  cujus  enim  fratris  vd  sororis  JUiam,    Ferriere  in  loc. 
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§  4.De  Consobrinis.  P.  25.  The  marriage  of  cousin-Germans  (aohrinarttm)  diu  ig' 
norata  says  Tacitus,  in  the  speech  he  puts  in  the  mouth  of  Vitellius,  whom  Clau 
dius  employed  to  defend  his  marriage  with  his  niece  Agrippina.  12  Ann.  6.  But 
this  was  not  true  :  see  the  case  of  Ligustinus  42  Liv.  34.  Theodosius  the  great, 
forbad  the  marriage  of  cousin-germans  by  a  constitution  not  extant,  which  was 
confirmed  in  substance  by  Arcadius  law  5.  of  the  Theodosian  codcy  de  incestuis 
nuptiiSf  who  afterwards  repealed  his  own  and  his  father's  law  by  L.  cclebrandis 
19.  Cod.  de  nuptiis.  In  the  west,  Honori us  forbad  the  marriage  of  cousin-germans 
L.  7.  Cod.  Theod.  Si  nupt.  ex  rescript,  pet.  After  the  death  of  Justinian,  the 
law  of  Theodosius  was  established  again.  Hence  the  law  celebrandis  19.  Cod.  de 
nuptiis  has  been  retrenched  from  the  Theodosian  Code.  These  fluctuations  of 
the  principle,  that  the  4th  degree  is  not  prohibited,  most  probably  depended  on 
the  foresight  of  the  benefit  of  dispensations. 

§  5.  De  ^miia  25.  The  aunt  by  the  father's  side,  matcrtera  being  the  aunt  on 
the  mother's  side.  In  this  section,  the  adoptive  paternal  aunt  is  forbidden,  but  not 
the  adoptive  maternal  aunt.  The  reason  is,  that  adoption  being  the  work  of  the  pater  • 
nal  fatlier  only,  it  draws  with  it  sgnation  or  relationship  on  the  father's  side  only. 
Dig.  3d.  8.  1.  4  and  dig.  1.  7.  23,  nee  avunculus  nee  matertera  -per  adoptionem  fieri 
possunt  Dig.  23.  2.  12.  4  Hence  a  man  might  marry  the  daughter  of  an  adoptive 
sister,  but  not  of  adoptive  brother.  For  the  former  follows  the  family  of  the  nat- 
ural father  of  the  sister,  but  the  father  of  the  latter  hath  become  allied  by  adop- 
tion.   Matertera  in  Dig.  23.  2.  55.  1.  should  be  struck  out.     Ferriere. 

§  12.  De  panis  injustarum  nuptiarum.  Constitutionibus.  Decurions,  because 
the  curia  or  senate  of  the  Colonies  was  supposed  to  consist  of  the  tenth  part  of 
the  people  :     that  is  at  the  beginning.     Dig.  50.  16.  239.     Harris. 

The  Decurions  were  a  kind  of  provincial  senators  and  regulated  all  the  public 
business  of  the  place  they  lived  in.  It  was  an  honorable,  but  an  expensive  and 
troublesome  employ.  This  legitimation  ptr  oblationem  curia  introduced  by  The- 
odosius the  younger,  entitled  the  son  to  succeed  to  the  father,  but  did  not  draw 
with  it  agnation.  Lex.  3.  Cod.  de  natur.  lib.  L.  9.  Cod.  eod.  Nov.  89  ch.  2  cum  seq. 
The  last  sentence  of  this  section  is  of  difficult  meaning,  for  where  was  the  neces- 
sity of  granting  by  law  the  rights  of  legitimation  to  legitimate  *  children  ?  *  440 
^Ferriere  thinks  it  relates  only  to  the  case  of  a  child  in  ventre  sa  mere,  at  the  time 
of  marriage ;  which  otherwise  would  have  taken  its  civil  state  from  the  time 
of  conception. 

A  third  method  of  legitimation  by  imperial  rescript,  was  introduced  by  Justin- 
ian, Nov.  74.  c.  2  and  89  and  c.  9.  and  10. 

Jfec  non  is,  ^ut,  S^.  By  a  constitution  or  canon  of  Pope  Alexander,  the  third, 
it  was  enacted,  "  that  children  born  before  the  solemnization  of  matrimony  might 
nevertheless  become  legitimate  by  Uie  subsequent  marriage  of  their  parents. 
And  in  consequence  of  this  canon,  all  the  bishops  of  England  in  the  reign  of 
Hen.  3rd,  petitioned  the  lords,  that  they  would  consent  that  all  such  who  were 
born  before  matrimony,  should  be  legitimate,  as  well  as  those  who  were  bom  af- 
ter matrimony,  in  respect  of  hereditary  succession,  inasmuch  as  the  church  accept- 
eth  all  such  as  legitimate.''  But  all  the  earls  and  barons  with  one  voice  answer-' 
ed  that  they  would  not  change  the  laws  of  England,  which  had  hitherto  been 
used  and  approved.    SUt.  Mert.  20  Hen.  3  Co.  Litt.  245.  or  2  Co.  Inst.  97. 

Tit.  X/  §  1.      Divisio  adoptioms  p.  28.    Adoption  was  of  two  kinds,- Ist.  sim- 


^ 
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pie  adoption  of  a  filus  famllias,  21y,  adoption  by  rogation  of  a  pater  familiar ;  wo 
called  because  the  parties  were  asked  rogatUur,  if  they  were  content  so  to  do. 
The  former  took  place  before  magistrates,  Dig.  1.  7.  de  adoptionibus,  Aul.  Grell. 
.  noct.  att.  L.  5.  c.  19.  The  latter  by  imperial  letters  Dig.  1.  7.  1  Aul.  Gell.  ub. 
«up.  Cod.  8.  48.  Ferriere.  (Ferrierc's  other  references  to  the  Digest  and  the  Code, 
do  not  support  this  position.)  Adoption  forms  no  part  of  the  law  of  England : 
but  if  a  person  takes  the  child  of  another  to  bring  it  up,  and  (in  popular  language) 
adopts  it  as  part  of  the  family,  the  person  thus  adopting  stands  in  loco  patentis. 
Thus  in  Edmonson  v.  Machell  2  Term  Reports  4  an  aunt  recovered  damages  per 
^uod  servitium  amisit  for  debauching  her  niece.  So  also  in  Irwin  v.  Dearman,  11 
East  23.  damages  of  the  same  kind  were  given  to  a  man  who  had  brought  up  the 
daughter  of  his  friend.  This  may  be  called  a  quasi  adoption.  Bracton  L.  3  ch  29. 
mentions  another  kind,  viz.  where  a  husband  rears  and  educates  his  wife's  bastard, 
he  shall  be  considered  as  heir  to  the  husband  on  presumption  that  he  might  have 
been  legitimate  :  lucres  judicabltur^  eo  ^uod  nascUur  de  uzore,  dum  tamen  prasumi 
possit  quod  poierit  ipsum  genuisse. 

§  2.     Ex  nostra  eonstitutione,     Vid.  Cod.  5.  27.  10.     De  naturalibus  liheris. 

Non  extraneo.  That  is,  any  person  out  of  the  direct  line  :  for  persons  adopted 
by  an  uncle  or  great  uncle,  are  considered  in  the  same  light  as  if  adopted  by  a 
stranger.     Vinnius. 

*441  *  §  3.  De  arrogatione  impuberisj  p.  29.  Bonorum  means  not  merely 
goo  is  and  chattels,  but  estate  and  property,  Law  203.  Dig.  de  vcrbor.  signif.  and 
L.  2.  Cod.  eod.  This  fourth  part  became  due  as  a  debt  afler  tbe  decease  of  the 
adoptive  father,  and  might  be  recovered  by  a  condictio  de  lege.  Dig.  37.  6.  1.  21. 
The  adoption  of  impuberes  was  first  allowed  by  Antoninus  Pius,  provided  it  was 
under  the  authority  of  imperial  letters.  By  Impvhcres  are  here  meant,  not  boys 
under  14  and  girls  under  12,  when  they  were  at  liberty  to  contract  matrimony,  but 
the  ages  of  14  and  18.     See  post.  §  4  of  this  Title. 

§  9.  Siis  qui  generare,  ^c.  Spado,  is  one  who  is  incapable  of  procreation ; 
and  the  disability  may  arise  either  from  a  permanent  cause,  as  castration,  or  a  tem- 
porary one.  Dig.  23.  3.  39.  1.  Dig.  28.  2.  9.  The  prohibition  in  the  other  case, 
founded  on  the  silly  reason  that  a  man  who  could  not  naturally  be  a  father,  could 
not  be  BO  by  adoptive  fiction,  was  abrogated  by  Leo,  Nov.  36. 

§  10.  Sifdtmina  adoptet.  They  might  be  arrogated  by  imperial  rescript.  Dig. 
1.  7.  21.  But  the  adoptive  fiction  was  restrained  here  also  at  first :  because  even 
children  by  marriage  could  not  take  the  name  or  come  under  the  power  of  the 
mother.  The  emperor  Leo,  Nov.  26,  permitted  women  who  never  had  children, 
and  even  unmarried  women  to  adopt. 

§  12.  De  servo  adoptalo.  J^ostra  eonstitutione  .-  viz.  Cod.  7.  6.  10.  de  lat.  libert 
tollend. 

Tit,  12.  Quibus  modisjus  patria  potestatis  solvitur^  p.  33  There  are  some  curi- 
ous cases  in  the  English  books  on  the  doctrine  of  filial  emancipation,  as  connected 
with  parochial  settlement  The  King  v.  Tottington,  Caldecot.  Sett.  Caa.  287. 
The  King  v.  Broad- Hembury,  H.  25  Geo.  3,  2  Const  55.  10  East,  91.  Tht 
Kingv.  Witton  evm  Twambrooke,  3  Term.  Rep.  355.  wherein  Lord  Kenyon's  opin- 
ion IB  corrected  in  10  East,  90.  Rex  v.  Sowerby,  2  East,  276.  The  King  v.  Roacky 
6 Term  B«p.  247.  RexD,  Woburn,  8  Term  Rep. 479.  The  King  r.  the  InhabiianU 
of  CouJumeybome,  10  East,  88.         * 
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§  1.  Dt  deportatione.  Deportation  was  banishment  for  life  :  attended  with  the 
loss  of  civil  rights  and  forfeiture  of  property.  Relegation  was  banishment  for 
jears,  without  the  loss  of  civil  rights.  Dig.  48.  22.  throughout.  And  so  is  the 
law  of  England,  vid.  Go,  Litt.  133,  throughout. 

In  what  cases  the  replication  of  Exile,  Relegation,  Banishment  or  Abjuration, 
on  the  part  of  a  woman  suing  as  feme  sole  is  necessary,  see  Baggct  r.  Frier  et  al, 
11  East,  301,  where  the  principle  of  Marshall  and  Rutton,  8  Term  Rep.  545.  and 
Chamhtrs  and  Donaldson^  9  East,  *  471.  are  recognised.  The  terms  exile,  rel-     *  443 
egation,  and  banishment  however,  are  not  to  be  found  but  in  the  marginal  abstract. 

§  3.  De  servitute  jKEna,  p.  34.  Slaves  of  punishment,  as  having  no  certain  or 
specified  master.     This  kind  of  servitude  was  abolished  by  Justinian,  Nov,  22.  6« 

§  4.  Dedignitate.  See  Cod,  12.  3.  5de  Consulibus.  Nov  70.  by  which  eman- 
cipation  was  annexed  to  the  consular,  episcopal  and  some  other  dignities. 

Patriciatus  dignitas.  In  Livy's  time,  this  belonged  to  the  children  of  ancient 
senatorial  families :  but  on  the  removal  of  the  scat  of  government  to  Byzantium, 
this  title  was  con6ned  to  persons  chosen  by  the  emperors  as  counsellors  of  state 
after  having  been  Curule  -ffidiles. 

§  5.  De  Captivitate  et  postliminio^  p.  35.  The  paternal  power  was  only  sus- 
pended during  captivity.  Dig.  14.  6.  ult.  Dig.  49. 15.  12.  1.  The  captives  had  a 
right  to  two  fictions  of  law  in  their  favor.  1st.  The  jus  postliminii ;  by  which 
the  period  of  captivity  was  merged,  and  the  captive  on  his  return,  entered  into  all 
his  rights,  as  if  he  had  never  been  absent.  Dig.  38. 16. 15.  Dig.  14. 6. 1. 1.  Dig. 
26.  1.  6.  ult.  But  he  could  not  change  or  set  aside,  acts  legally  performed  in  his 
absence.  Dig.  4.  6. 19.  21y  The  Lex  Cornelia,  regarded  those  who  died  in  captiv 
ity,  as  having  died  the  moment  preceding  their  captivity.    L.  6.  Cod.  de  poss.  rev. 

§  6.  De  emandpatione,  p.  35.  By  the  law  of  the  12  Tables,  a  son  was  free 
when  his  father  had  sold  him  three  times.  Si  pater  JUium  ter  venumdtdt,  Jiliits  a 
patre  liber  esto.  The  three-fold  sale  was  thus  conducted.  The  father  sold  his  son 
to  a  mutual  friend,  who  paid  him  a  piece  of  money  (Sestertius)  in  the  presence  of 
five  witnesses,  and  of  the  Libripens  or  scale-holder.  The  purchaser  then  held  the 
son  as  a  slave.  He  then  enfranchised  him  by  the  Vindicta ;  whereupon  the  son 
being  free  from  slavery,  again  returned  under  power  of  his  father,  who  in  the 
same  manner  sold  him  a  second  time.  He  was  then  enfranchised  a  second  time  } 
sold  a  third  time  to  the  father  (for  otherwise,  the  seller  had  he  manumitted  him, 
would  have  been  entitled  to  the  rights  of  a  patron)  who  liberated  him  in  the  usual 
manner. 

The  parties'to  this  proceeding  (Emancipatio  per  <es  et  libram)  were  the  fathef 
Pater:  the  friend,  Pater  fduciarius  :  the  Liftripc/w  or  balance-holder :  the  ^ntesta- 
tor,  or  person  who  summoned  the  witnesses,  &c.  1  Hor.  Sat.  9.  v.  76:  the  witnes* 
aes  Testes^  The  process  maneipatio ;  manu  traditio ;  by  the  words  mancupo  tibi 
hunc  JUium  qui  meus  est.  The  purchaser  holding  up  the  money,  said  hune  tgo  horr^ 
tfiem  ex  jure  Quiritium  meum  esse  aio,  isque  mihi  emptus  est  hoc  cere,  aneaqve  libra 
*  (brazen  scales)  and  striking  the  scales  with  the  money,  paid  it  over  *  443 
to  the  pater  or  natural  father.  When  all  was  ended,  the  son  became  libra  et  tere 
Uberatus,  Liv.  VI.  14,  and  sui  juris.  Before  coin  was  common,  money  was  weigh- 
ed out,  and  assis,  as,  was  a  pound  weight,  L.  iv  iV.  60.  In  emancipating  a  daugb* 
ter  or  grand-child,  the  same  formalities  were  repeated  but  once.  This  process  was 
00  troablesome,  that  at  length  Anastasius  dispensed  with  the  fiduciary  sale,  and 
Justinian  abolished  the  ceremony  altogether,  Cod.  8.  49.  6. 
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§  De  nepoU  nato po9t  fiUum  emaneipatumy  p.  37.  By  the  civil  law,  second  marria^ei 
were  discountenanced,  but  not  forbidden.  A  widow  was  obliged  to  wear  mourning 
for  her  husband  ten  months,  which  was  the  extent  of  the  year  under  Romulus. 
Ovid.  Fast.  I.  27.  The  year  was  extended  by  Numa  to  12  months.  Plut.  in  Vit. 
But  the  prohibition  in  cases  of  widowhood  extended  only  to  10  months  notwith- 
standing; that  being  the  period  in  which  it  was  supposed  a  posthumous  child 
might  be  born:  Ov.  Fast.  I.  33.  By  the  constitutions  however  of  several  emper- 
ors (Gratianus,  Valentinian,  Theodosius,  &.c.)  widowhood  was  extended  to  the 
year,  and  if  a  widow  married  infra  annum  luctits^  she  lost  her  share  of  her  hus- 
band's effects,  Cod.  5.  9.  unless  in  case  of  a  dispensation  from  the  Emperor,  Dig. 
3.  2.  10.  But  widows  were  not  compellable  to  mourn  for  their  husbands  :  that  is 
as  I  understand  it,  not  to  wear  mourning,  or  to  go  through  any  forms  or  ceremo- 
nies for  that  purpose.  Dig.  3.  2.  9.  the  prohibition .  of  marriage  under  the  stated 
penalties  continued  nevertheless.  The  year  of  mourning,  was  also  the  time  adopt- 
ed before  the  conquest,  Co.  Lltt.  8.  a.  and  by  the  Saxons  :  Leges  Anglo-Sax.  Wilk. 
109.  122.  144.  But  there  is  no  prohibition  of  marriage  to  widows  at  any  time  af- 
ter their  husband's  decease,  either  by  th^  divine  law,  the  canon  law,  or  the  present 
law  of  England.    2  Burn  £cc.  law,  416. 

As  to  the  law  in  favor  of  the  heir,  providing  against  a  spurious  posthumous  off- 
spring, De  ventre  in  possessionem  mittendoj  et  curatore  ejus,  see  Dig.  27.  9.  As  to 
the  English  law  de  venire  inspiciendOy  and  the  time  at  which  a  child  may  be  born 
after  access  by  the  English  law,  to  wit,  forty  weeks,  it  is  fully  discussed  in  Co. 
Litt.  123.  and  tlie  notes  of  the  editor  thereupon . 

§  10.    ^n  parentes  cogi  possunt,  ^'C.  p.  37.      Emmcipation  might  be  compelled 
by  the  son,  1st  on  account  of  improper  severity  on  part  of  the  father  :  21y  If  the 
father  ordered  the  son  to  do  any  indecent  act :  or  31y  If  he  refused  proper  nourish- 
ment.    Dig.  1. 7.  32.  Dig.  35. 1.  50.  Dig.  37. 12.  5.  Cod,  1.  4.  12. 

•  444  *  And  a  father  might  force  his  son  to  be  emancipated  in  all  cases 
which  would  justify  disinherison.  Dig.  45.  1.  132.  with  the  commentary  of  Bart, 
and  Mynsych. 

Lib.  13.  De  Tuielis.  p.  37.  Males  under  14,  and  females  under  12,  (impvherts) 
were  Pupils  and  under  Tutors,  Minors  under  25  (which  was  adult  age  by  the 
civil  law)  were  under  Curators :  even  though  the  males  were  Patres  familias. 
The  father's  power  extended  throughout  adult  age. 

The  English  law  respecting  guardians  (which  does  not  like  the  civil  law,  ap- 
points Curators  for  minors  as  a  separate  office)  may  be  found  fully  and  learnedly 
discussed  in  Co.  Litt.  85  to  90.  with  Hargreave's  notes. 

§  3.  Qyibus  ttstamcnto  tutor  datur^  p.  3d.  Tutores  dare.  Because  ai\cr  puberty 
curators  only  can  be  appointed. 

§  5.  De  emancipatis^  p.  39.  Because  the  father  having  exercised  his  judgment 
and  discretion,  it  is  deemed  evidence  of  sufficiency.  So  in  England  it  will  re- 
quire a  strong  case  to  authorise  the  appointment  of  a  receiver  against  an  executor, 
which  however  is  sometimes  done,  see  12  Vez.  4.  Anonymxms.  and  13  Vez.  266, 
JUiddleton  v.  Dodswell,  and  the  cases  there  cited.  The  first  of  these,  determines, 
that  poverty  alone  is  not  a  sufficient  ground  to  authorise  the  appointment  of  a  re- 
ceiver over  an  executor. 

Tit*  14.  Qui  tutores^  fye,  p.  39.  This  seems  contrary  to  the  rule,  Dig.  48.  5.  21. 
by  which  those  who  are  in  the  power  of  another  cann3t  have  others  under  their 
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|K>wer.  Bat  this  mnit  be  bndetstood  of  the  same  kind  of  power.  AJiliusfamUi- 
«r  under  the  power  of  his  father,  cannot  at  the  same  time  have  parental  authority  : 
but  other  kinds  of  authority  he  may  have.  It  may  be  enquired,  if  the  son  of  a 
family,  may  be  appointed,  where  is  the  security,  for  the  faithful  discharge  of  his 
tduty  ?  Answer :  1st,  the  effects  of  the  JUias  familias,  are  always  bound.  2]y,  If 
the  father  assent  to  the  tutelage,  undertaken  by  the  son,  the  father  is  bound.  Dig. 
S6.  1.  7.  and  26.  7.  21.  3Iy.  If  the  law  casts  the  tutelage,  security  is  required  : 
if  it  be  conferred  by  testament  the  testator  is  deemed  a  competent  judge,  in  a  case, 
where  he  is  so  much  concerned  on  account  of  his  children.  Women  could  not  be 
appointed,  except  mothers  and  grand-mothers  by  special  rescript.  Dig.  26.  1. 18. 
Cod.  5.  35,  2,  and  Nov.  118,  5.     In  England  women  may  Ik;  appointed, 

§  5.    De  ttdore  dato.    See  Dig.  26.  2.  6.      U  is  an  established  role  that  words 
are  to  be  understood  in  their  common  and  obvious  meanintr,  *  unless  the    *  445 
context  absolutely  requires  another.  Dig.  50.  16.201.  Dig.  14. 6. 14.  Dig.23.  2.  59. 

This  section  of  Justinian,  is  referred  to  by  Foster  Justice,  in  Rex  v.  Taunton^  St. 
Mary  Magdalen,  cited  4  Term.  Rep.  798.  Whether  child  includes  grand-children, 
must  depend  on  the  context :  it  does  not  appear  to  me  that  there  is  any  rule  precisely 
settled  about  it.  In  fVythe  v.  Tkurlston,  Amb.  555  Hussey  v.  Dillon^  lb.  604.  and 
Gallt.Bennet^lh.GSl.  bequest  to  child,  Was  held  to  include  grand-child.  But  in 
Cooke  V,  Brooking  2  Vern.  107.  where  there  was  a  child  and  several  grand-children, 
the  latter  were  held  not  to  fall  under  the  term  of  the  bequest.  The  King  v.  Taun- 
ton, St  Mary  Magdalen,  which  was  a  case  under  the  certificate  act  relating  to  the 
settlement  of  paupers.  Burr.  402,  was  set  aside  by  Lord  Kenyon,  in  the  King  v. 
the  inkdbilants  of  Darlington,  4  Term  Rep.  799.  and  in  Radcliffe,  and  Buckley, 
where  the  modern  cases  are  considered,  10  Vez.  195  :  it  is  there  decided  that  un- 
der a  bequest  to  children,  grand-children  are  not  entitled  unless  the  will  would  be 
inoperative  without  them;  a  point  before  determined  by  Lord  Alvanley  in  BetsDes 
c.  Brymer,  4  Vez.  698. 

The  other  cases  relating  to  the  construction  of  words  of  this  class,  in  a  devise 
are  collected  by  Roper  on  Legacies,  6  et  seq.  and  in  6  Cruise  on  real  property, 
183, 187. 

Tit.  15.  §.  Qtit  sunt  agnati,  JJgnali,  relations  by  the  male  side  :  Cognati,  by  the 
female  side.  Change  of  civil  condition  might  destroy  agnation,  Dig.  26.  4.  7.  and 
L.  4.  §  ult.  Cod.  de  leg.  tut.  Dig.  3d.  10. 10.  2.  Dig.  38. 16.  2.  1.  The  difference  be- 
tween agnati  and  cognati  was  done  away  by  Justinian  Nov.  118.  4.  5. 

By  a  law  of  the  twelve  tables,  if  a  man  died  intestate  without  children,  the  law 
cast  the  inheritance  upon  the  agnati.  If  he  left  a  child,  the  agnati  were  called  to 
the  tutelage  by  operation  also  of  law ;  for  the  Romans  were  of  opinion  the  next 
heir  to  the  pupil  was  the  properest  person  to  take  care  of  the  estate,  being  most  in- 
tere,sted  in  it.  By  a  law  of  Solon,  the  next  in  succession  was  excluded  from  the 
.tutelage,  from  suspicion  that  the  pupil  was  not  safe  under  his  care.  So  by  the 
English  law,  guardian  in  socage  must  be  next  of  blood  who  cannot  inherit.  Co. 
Litt.  88.     A  hard  rule.    Dormer's  case,  2  P.  W.  263. 

Tit,  19.    De  Jiduciaria  Tutela,  p.  46.     Perfect(B  shU  abatis.    That  is  25  years  of 

Age  has  been  well  enough  divided  into 

C  Infantia  1 — 7  Infancy 

Minority.     ^Pu^ritia  7—14  Childhood 

(Pubertas        14—25         Puberty 

65 
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*446  rJuventua       25—50  Youth 

*  Majority.         J  Virilitas         50 — 70  Manhood 

^  Senium  70 — &c.        Old-age. 

According  to  modern  ndilions  however,  youth  can  hardly  be  extended  to  fifly. 
Tet  I  recollect  that  Julius  Cssar  at  the  age  of  fifly,  is  some  where  called  nanaKos 
a  young  man.  The  ancients  seem  to  have  extended  the  nominal  period  of  youth 
longer  than  the  moderns  ;  thus  Aristotle  regards  the  age  of  37  as  the  proper  time 
for  a  man  to  marry. 

The  different  privileges  of  different  ages  by  the  law  of  England,  is  well  ex- 
pressed by  Blackstone  in  his  Commentaries.  *^  The  Mali  at  12  may  take  the 
oath  of  Allegiance  :  at  fourteen  is  at  years  of  discretion,  and  may  therefore  con- 
sent or  disagree  to  marriage  ;  may  choose  his  Guardian,  and  if  his  discretion  be 
actually  proved,  may  make  his  testament  of  his  personal  estate  ;  at  seventeen  may 
be  an  executor ;  and  at  twenty  one  is  at  his  own  disposal,  and  may  alien  his 
lands,  goods  and  chattels.  A  Female,  also  at  seven  years  may  be  betrothed  or 
given  in  marriage;  at  niue  is  entitled  to  Dower  j  at  twelve  is  at  years  of  maturi- 
ty,  and  therefore  m.iy  con.sent  or  disagree  to  marriage  ;  and  if  proved  to  have  suf- 
ficient discretion  may  bequeath  her  personal  estate  ;  at  fourteen  is  at  years  of  le- 
gal discretion,  and  ni»y  choose  a  Guardian  j  at  seventeen  may  be  executrix ;  and 
at  twenty-one  may  dispose  of  herself  and  her  lands ;  so  that  the  full  age  in  male 
and  female  is  21  years ;  which  age  is  completed  on  the  day  preceding  tlie  anniver- 
sary of  a  person's  birtii,  who  till  tliat  time  is  an  Infant,  tihd  so  stiled  in  law." 

Minority  hy  the  French  Code,  extends  also  to  the  age  of  21  years.  I  confess 
this  appears  to  mo  u  period  upon  the  whole  too  early  to  put  a  young  man  in  pos- 
session of  all  the  rights  belonging  to  adult  age.  Still  more  objectionable  are  the 
privileges  given  by  the  English  law  to  intervenmg  ages  ',  as  that  a  boy  and  a  ^irl  of 
14  and  12  may  consent  to  marriage  ;  which  however  is  the  regulation  of  the  civil 
law  also. 

The  French  provisions  as  to  minority,  tutelage,  and  emancipatioA  are  to  be 
found  in  the  11th  law  or  title,  of  the  code  Napoleon. 

Tit,  20.  De  MUiano  TutorCy  i^c.  47.  The  law  Attilia  was  a  plebiscite  passed  444. 
U.  C.  of  the  law  Julia  and  Titia  there  is  no  certain  account.  This  legal  appoint- 
ment of  a  Tutor,  is  somewhat  like  the  appointment  of  Guardians  by  application  to 
the  Court  of  Chancery,  Ab.  ca.  in  Eq,  260  :  and  the  like  practice  obtains  in  Penn- 
sylvania. It  took  place  either  when  there  was  no  legal,  or  no  testamentary  tutor, 
or  when  the  latter  had  only  conditional  and  qualified  powers,  or  wished  to  be  ex- 

*  447  cuscd  for  good  reasons,  or  suffered  a  change  of  state,  or  if  the  *  tutor 
died,  or  if  he  or  (he  pupil  were  taken  captive.  Marcus  Aurelius  appointed 
two  PrtDtors,  whose  sole  occupation  w^as  the  appointment  of  tutors.  Capitolin.  in 
Divo  Marco  ch.  10.  But  I  apprehend,  this  was  in  defect  not  only  of  testamentary 
tutors,  but  where  in  cases  of  intestacy  the  Tutcla  legitima  did  not  take  place  for 
want  of  a  near  agnate  on  whom  it  should  fall  by  law. 

§  7.  De  Tutcltt  rationc  rcddcnda.  By  the  civil  law,  an  action  of  Tutelage  could 
not  be  sustained  till  the  Tutelage  expired.  Dig.  27.  3.  4.  But  in  England  a 
minor  may  oblige  his  guardian  to  account  by  prorhein  ami. 

T/t21.     Jn  quihus  ntusis  auctoritas  sit  nccessaria,  p.  4!K 

The  general  rules  of  the  Civil  law  and  of  tlu»  English  law  for  the  protection  of 
Infants,  proceed  on  the  same  obvious  principle,  that  no  one  shall  be  permitted  to 
take  advantage  of  the  want  of  experience  to  which  an  infant  is  necessarily  salK 
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jeot.  Bat  the  English  law  or  rather  tlic  feudal  law,  certainly  goes  to  the  utmost 
yerge  of  reason  and  justice,  when  it  stops  tlic  progress  of  a  suit  wherein  a  minor 
ia  a  party  and  claims  by  descent,  or  defends  in  de))t  as  heir,  by  suffering  the  parol 
to  demur  until:  the  minor  arrive  at  full  age.  This  was  unknown  to  the  civil  law 
where  the  guardian  (whether  tutor  or  curator)  might  conduct  the  cause — where  a 
curator  might  be  appointed  compulsorily  for  the  management  of  a  suit  on  behalf  of 
an  infant — and  where  the  infant  when  of  ago  had  a  remedy  against  his  tutor  for 
fraud  or  negligence,  and  a  minor  had  the  same  right  of  suing  his  curator  even  du- 
ring his  minority.  This  indeed  is  the  case  in  England,  where  also  the  Guardian 
may  be  sued  by  prochein  ami.  See  14.  Vin.  Ab.  198.  2.  Cro.  G40.  Simpson  and 
Simpson  v.  Jackson,  wherein  it  was  determined  that  an  infant  may  sue  by  prochein 
ami,  but  must  defend  by  guardian.  The  same  right  of  suit  in  favor  of  infants  ob- 
tains in  this  country  also.     See  Parsons  v.  Mills,  et  al.  3  Massach.  Rep.  SO. 

I  apprehend  that  strictly,  the  law  of  Pennsylvania,  will  admit  the  parol  to  de- 
mur in  the  same  cases  with  the  Entrlish  law.  For  althouorh  in  suits  where  an  in- 
fant  is  defendant  and  no  guardian  appointed,  the  court  on  motion  will  appoint  the 
clerk  of  the  court,  or  any  indifferent  person  a  Guardian  pro  lite,  yet  this  no  more 
interferes  with  the  law  respecting  the  parol  demurring,  than  the  same  practice  in 
England  under  Shipman  and  Stevens,  2  Wils.  50.  Moreover,  1  apprehend  the  gen- 
eral law  of  England  on^  this  head,  is  judicially  recognised  in  Pennsylvania,  as  the 
judges  of  the  supreme  court  have  adopted  one  of  the  exceptions  to  it,  to  wit,  6 
Edw.  1  ch.  2  :  but  they  have  not  noticed  *  another,  viz.  the  stat.  of  west.  *  448 
Ist :  3  Edw.  1  ch.  46.     See  3  Binn.  COl.  602.  app. 

Even  by  the  old  law,  the  parol  did  not  demur,  in  dower,  or  quarc  impedit,  or 
^  waste,  where  the  remedy  was  required  to  be  speedy,  nor  in  partition,  where  no  ti- 
tle was  involved :  and  until  the  act  of  assembly  of  Pennsylvania,  giving  new 
form  and  substance  to  the  action  of  ejectment,  it  might  have  been  doubted,  wheth- 
er any  suit  in  this  state  could  arise,  wherein  the  question  could  be  made  whether 
the  parol  should  demur.  But  now  by  act  of  21  March,  1806,  the  action  of  eject- 
ment is  so  formed,  that  it  differs  only  from  a  real  action,  in  as  much  as  one  verdict 
is  not  conlusive.  ^ 

As  to  the  appointment  of  guardians  pro  lite,  it  might  be  made  a  question  wheth- 
er the  laws  establishing  the  orphan's  court  could  enable  the  bench  there  to  appoint 
compulsorily  a  guardian  pro  lite  to  appear  in  nnothrr  court,  and  whether  any  other 
court  has  power  to  appoint  to  such  a  guardian.  But  the  practice  seems  to  author- 
ise it. 

With  respect  to  the  other  states,   I  am  not  able  to  give  precise  information  on 

this  head. 

In  Virginia  indeed,  it  is  declared  by  an  express  law  of  1797,  ch.  ^S.  that  the  pa- 
rol shall  not  demur  in  any  suit  on  account  of  infancy.  3  Tucker's  Blackstone,  p. 
300.  n.  Their  practice  in  common  cases  is  to  appoint  a  guardian /;ro  lite  on  mo- 
tion, with  notice  to  the  infant.     Fox  v.  Coshij,  2  Call's  Virginia  reports,  p.  1. 

The  cases  relating  to  the  privilege  of  infancy,  may  be  collected  from  that  title 
in  Co.  Litt.  with  Hargreave  and  Butler's  notes,  and  Williams's  Saunders,  as  to 
real  property.  The  cases  bearing  on  their  civil  contracts,  are  well  collected  by 
Bacon,  in  his  abridgment ;  by  Espinasse,  in  his  Digest ;  and  in  Comyn's  law  of 
contracts.  The  body  of  chancery  decisions,  must  be  sought  for  in  the  ch.  reports 
under  that  head,  where  among  other  cases  relating  to  infancy,  the  rights  of  wards 
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ih  chancery  and  female  infanta  generally,  are  protected  with  an  aBBiduooi  severityf 
carried  to  the  full  length  of  public  expedience.  If  the  hands  of  husbands  be  so 
tied  up  by  chancery,  as  effectually  to  prevent  their  wasting  the  property  acqoired 
through  the  wife,  their  exertions  for  the  improvement  of  their  common  fortune, 
are  also  cramped—creditors  are  misled  by  the  appearance  of  opulence  to  trust  the 
husband  beyond  the  funds  they  can  ultimately  apply  to— and  women  are  carefully 
instracted  in  rights  and  interests,  separate  from  those  of  theil*  husbands.  Th% 
state  of  society  may  require  these  protections  and  precautions,  but  it  is  a  state  of 
society  not  to  be  envied,  in  this  respect  at  least. 

*  449  *  Since  the  preceding  compilations,  it  seems  to  be  decided  in  Williamson 
V.  WattSj  1  Camp.  C.  Rep.  et  Nis.  Pri.  552.  That  although  an  infant  may  give  a 
■ingle  bill  without  a  penalty  for  necessaries  and  bind  himself,  he  cannot  give 
a  bill  of  exchange.  Although  the  single  bill  is  out  ot  use  in  England,  it  is  not  sa 
here. 

The  provisions  of  the  French  code,  respecting  tutelage  and  the  interests  of  in* 
fants,  will  be  found  in  the  references  under  the  article  Mincur,  Recueil.  Tom. 
2.  Titres  8,  9  &  10. 

The  following  are  the  principal  cases  I  have  found  in  American  reporters,  as  to 
the  contracts  of  infants. 

In  1  Dall.  16G.  Silver  v.  Shelback  :  it  was  decided  that  the  appearance  of  an  in- 
fant  to  a  suit  brought  against  him,  is  not  a  judicial  act,  and  is  fatal  on  error  :  and 
unless  in  certain  cases  of  real  actions,  judgment  against  an  infant  will  be  reversed 
at  full  age. 

Stansbury  v.  Marks,  4  Dall.  130.  Infancy  may  be  given  in  evidence  on  turn  as- 
sy.mpsit  in  Pennsylvania,  owing  to  the  intermingling  of  common  law  and  equity 
jurisdictions  in  that  state. 

Hart  V.  Hosach,  1  Caines  N.  T.  Rep.  26.  An  infant  of  14  years  put  on  trial  with 
ft  physician,  cannot  at  his  own  will  become  a  student,  so  as  to  charge  his  parent 
with  the  student's  fee. 

Court  will  not  discharge  an  infant  out  of  custody  on  that  ground  only,  where 
no  fraud  is  suggested ;  but  will  leave  him  to  use  infancy  in  his  defence,  CUmsan 
V.  Bush,  3  Binn.  413. 

Weed  V,  Ellis,  3  Caines,  253.  The  guardian  of  an  infant  may  arbitrate  on  be- 
half  of  his  ward  :  and  the  plea  of  performance  will  bar  the  infant  at  full  age. 

Van  WijMe  v.  Ketcham,  3  Caines,  323.  The  note  of  an  infant  given  in  course 
of  trade  cannot  be  enforced  against  him. 

CoTiroe  V.  Bridshall,  1  Johns.  N.  Y.  Rep.  127.  .^n  infant  at  the  time  of  ex- 
ecuting a  bond,  alledged  he  was  full  age  :  yet  the  bond  was  held  void  as  agunst 
him. 

Jaekson  ex  dem^  Renselear  v.  Whitloek,  lb.  213.  Whether  an  infant  can  be  dii- 
seised,  and  then  bound  to  bring  his  action  within  ten  years  of  his  coming  of  age  ? 

The  plea  of  infancy  can  be  pleaded  by  or  on  behalf  of  the  infknt  only  :  it  is  a 
personal  privilege.  Van  Bramer  v.  Cooper  impleaded  with  Van  Bramer,  2  Johns. 
N.  Y.  Rep.  «  Same  point  decided  in  Hartness  v.  Thompson  and  others,  5  Johns.  N* 
Y.  Rep.  160.  In  such  a  case  where  there  are  several  defendants  and  one  of  them 
an  infant,  the  plaintiff  may  enter  nol.  pros,  against  the  infant  and  proceed  against 
the  rest,  or  the  jury  may  6nd  for  the  infant,  and  against  the  other  defendants.  - 

*  450    *  Whether  the  deed  of  land  by  an  infant  to  A,  is  avoided  by  his  deed  for 
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the  same  land  to  B,  when  he  is  at  full  age  ?  Jackson  ex  dem.  Dunbar  etal.v  Teddy 
6  Johns.  N.  Y.  Rep.  257.  Knapp  r.  Crosby.  1  Massach.  Rep.  476.  Judgment 
cannot  be  taken  against  an  infant  who  does  not  appear  by  Guardian., 

In  re  Augustus  It  Forrestiere.  2  Mass.  Rep.  419.  Can  an  infant  be  naturalised 
in  this  country  on  his  own  petition  ?  or  on  that  of  his  guardian  ? 

1  Washington's  Virg.  Rep.  299,  Buckner  v.  Smith.  An  infant  gare  a  bond  for  a 
gaming  debt :  on  arriving  at  full  age  he  promised  to  pay  it :  held  that  he  was 
bound.  2  Hening  and  Munford's  Vir.  Rep.  289.  Fitzhugh  v,  Anderson  et  al.  In- 
fancy does  not  stop  the  act  of  limitations. 

Tabb  et  al,  v.  Archer  et  al,  3  Hen.  and  Mun,  400.  'Infants  may  contract  by 
marriage  articles  which  they  cannot  set  aside  on  arriving  at  full  age.  Indeed, 
those  articles  enure  to  the  benefit  of  the  children  who  may  be  the  first  of  that 
marriage.  Harris  and  M'Henry's  Maryland  Reports,  Vol.  1.  p.  459.  Lane  and 
Cover,  Infant  defendant  appearing  by  guardian,  in  ejectment,  is  liable  to  process 
for  costs. 

lb.  p.  67.  Infant,  and  those  claiming  under  him,  not  diverted  by  the  cancelling 
of  a  part  in  chancery,  if  he  was  not  made  a  party. 

lb.  152.  Infant  not  barred  by  an  adverse  twenty  years  possession.  Chesddine 
V.  Brewer. 

lb.  568.  Infant  feme  fole  bound  by  a  marriage  settlement  at  riemble. 

Tit,  23.  De  Curatoribus,  p.  53.  These  agreed  with  tutors  in  that  they  might  be 
appointed  by  the  same  magistrates,  were  held  to  security,  might  be  excused  or  re- 
moved for  good  •  reasons,  assigned.  They  differed  from  tutors,  in  that  a  tutor 
might  be  appointed  without  the  consent  of  the  pupil,  which  generally  speaking,  a 
curator  could  not  be.  A  tutor  was  appointed  principally  to  the  care  of  the  person, 
a  curator  to  the  care  of  the  property.  A  father  could  not  appoint  a  curator  by 
will ;  he  might  declare  a  testamentary  tutor.  A  tutor  could  not  be  sued  by  the 
pupil  till  after  tutelage,  a  curator  might  be  sued  by  the  minor  during  his  corator- 
■hip.  In  these  several  respects,  the  office  of  curator  approached  nearer  to  that  of 
our  Guardian,  than  a  tutor.  See  Cujacius,  observ.  L.  17.  ch,  7.  A  curator  might 
be  appointed  compulsorily  ad  lites,  in  case  of  a  payment  made  by  a  debtor  to  a 
minor  creditor.  Dig.  4.  4.^7.  2.  or  where  a 'tutor  gave  in  his  account.  L.  7.  Cod. 
qui  petant  Tut. 

Until  the  time  of  Caracalla  and  Justinian,  from  the  difficulty  that  minora  expe- 
rienced in  getting  possession  of  their  property,  they  were  induced  to-  apply  to  the 
courts,  to  have  curators  appointed.  Dig.  4.  4.  *1.  3.  Dig.  26.  6.  2.  4  and    *451 
5.    But  those  emperors  relaxed  the  practice  and  exonerated  persons  from  com- 
pulsory curatorship. 

Maseuli  quidem  puberes.  By  the  civil  law,  males  of  twenty  five  yean  of  age, 
and  females  of  eighteen  having  given  sufficient  proof  by  five  or  more  witnesses  of 
their  prudence  and  morality,  might  obtain  a  license  from  the  emperor  enabling 
them  to  manage  their  own  affiiirs,  under  proper  restrictions.  For  minors  are  not 
permitted  by  this  license  to  aliene,  or  even  to  mortgage  their/  immoveable  posses- 
sions, without  a  special  decree  for  this  purpose.  Cod.  2.  45. 1,  2.  3.  De  his  qui 
ven.  setat,  impetr. 

§  1.  .^  quibus  dentur  curator es.  Testamento  non  daiUur.  For  a  father  cannot 
dispose  of  the  goods  of  his  son  arrived  at  puberty,  who  at  that  age  may  make  a 
wiU  for  himself,  Dig,  2d.  6.  But  the  magistrates  usually  appointed  the  curater 
recommended  by  the  father,  Dig.  26. 1.  39. 1. 
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§  9.  Qjsnbus  dsntur.  Item  inviti  adolesceiUes.]  Ranmrdus  and  others  hare  ne- 
€U8ed  TrUMnuatij  as  guilty  of  an  error,  in  saying,  that  minors,  afler  fourteen,  could 

not  be  obliged  to  receive  curators. And,  in  support  of  their  accusation,  they 

mllege  the  opinion  of  Ulpian,  whose  words  are  these. — —Uodie  in  hanc  usque  ata- 
tem  adolescentes  curatorum  auxilio  reguntur,  nee  ante  rei  sum  adininistratio  eis  com- 

fmiUi  debthU^  quamvis  bene  rem  suam  gerentihus,    ff.  4.  t.  4. 1.  1. But  it  must  be 

observed,  that,  with  regard  to  minors  afler  puberty  the  Roman  law  has  frequently 
ibeen  altered.  By  the  law  Lectoria,  ann.  urO,  con.  550.  such  adults  only,  who  be- 
haved  ill,  were  obliged  to  receive  curators  after  proof  had  been  made  of  tlicir  iU 
•l>ehavior»  But  afterwards  it  was  enacted,  by  a  constitution  of  Marcus  JJntoninus^ 
Vt  omnes  udulti^  cwratores  acciperenty  nan  redditis  cavsis  :  which  must  mean,  that 
(adults  might  be  obliged  to  receive  curators,  although  nothing  could  be  alledged 
against  their  conduct :  for  it  is  certain,  that  adults  might  voluntarily  receive  cu> 
rators,  even  before  the  law  La:toria.  And,  when  Ulpian  wrote,  the  constitution  of 
■Marcus  Antoninus  was  as  yet  unrepealed ;  but  afterwards,  in  the  latter  part  of  the 
jreign  of  Antoninus  Caracalla^  it  appears  from  Cod^  5.  t.  31.  Z.  1.  that  the  Roman 
law  was  again  altered,  and  that  curators  could  not  be  given,  but  to  such  minors  as 
were  willing  to  receive  them,  unless  ad  litem. 

And  in  this,  the  law  of  England  may  be  said  to  agree  in  general  with  the  civil 
daw  :  for,  with  us,  guardianship  regularly  determines,  when  the  minor  has  com- 
pleted his  fourteenth  year ;  except,  when  there  is  a  guardian  by  nature,  or  when 
the  father  of  a  minor  has  specially  appointed  a  guardian  either  by  deed,  or  will,  to 

•462  continue  for  a  longer  *  time.  Aud  therefore  a  minor,  after  fourteen,  be- 
ing of  course  freed  from  custody,  is  at  liberty,  if  willing,  to  put  himself  a  second 
time  under  guardianship,  until  he  is  of  full  age.  But,  if  a  minor,  being  an  adult, 
•doei  not  consent  to  receive  a  new  guardian,  then  no  court  would  appoint  a  guar- 
'dian,  unless  ad  litem. 

But,  if  a  testator  nominates  a  guardian,  till  his  son  arrives  at  full  age,  then  the 
eon,  although  above  fourteen,  is  compelled  to  receive  the  guardian,  who  is  thus 
expressly  appointed  for  a  certain  time  ;  but,  if  no  certain  time  is  mentioned,  there 
IB  then  no  guardianship,  if  the  minor  is  an  adult.     Vaugh.  1^5.     (Harris.) 

§  3.  De  furiosis  et  prodigis.  The  text  is  here  deficient  and  the  translation  fol- 
lows the  pharaphrase  of  Theophilus. 

In  England,  whose  decisions  I  believe  a  generally  adopted  in  this  country,  lu- 
natics are  put  into  commission  under  chancery  jurisdiction  :  and  lunacy- is  held  to 
extend  not  merely  to  strict  insanity,  but  to  all  cases  of  mental  imbecility  or  inca- 
pacity from  any  cause,  as  disease,  habitual  intoxication,  &c.  Rldgcicay  v.  Darwin^ 
8  Vez.  65.  tx  parte  Cranmer^  12  Vez.  445.  How  far  the  court  of  chancery  will  in- 
terfere in  the  disposal  of  a  lunatic's  estate,  what  nature  and  extent  is  conceded  to 
«  oommission  of  lunacy,  and  to  what  control  they  are  subject,  will  be  found  under 
this  head  in  each  of  the  volumes  of  Vczey,  junior,  from  8.  to  14. 

In  Holland  I  believe  curators  are  appointed  to  take  care  of  the  estate  of  prodi- 
gals. See  the  cases  cited  in  the  notes  to  Folliot  v,  Ogden.  1  Henry  Blackstonc's 
Rep.  131. 

The  chancery  jurisdiction  in  cases  of  ideocy  and  lunacy  in  England,  arises  from 
the  fiction  that  the  king  is  the  guardian  of  all  such  persons.    4  Co.  Rep.  125. 

TO.  24.  Qia  satisdare  coganiur^  p.  55.     This  was  done  by  joint  security  j  fide- 
jiMMra*    Dig.  46.  6.  pass,  except  in  testamentary  curatorships,  for  the  same  reason 
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that  we  do  not  compel  an  executor,  although  we  compel  an  administrator  to  give 
security.  Guardians  appointed  by  the  court,  were  sometimes  exempted'.  Dig, 
as.  2.  17.  IJ).  L.  penult  Cod.  de  tut.  et  cur.  qui  non  satisd*  L.  7.  §  5.  Cod.  de 
curat,  fur.     Dig.  26.  5.  i:]  ct  ult.  ' 

§  2.  Qui  ex  adminhtralione.  Sciendum.  Various  remedies  are  given  to  pupils 
and  minors,  who  have  received  any  damage  by  the  male-administration  or  negli- 
gence of  their  tutors  or  curators. 

The  personal  actions,  to  which  minors  are  entitled,  against  their  tutors  or  cura- 
tors, are  called  Jictiones  tutelm  and  negotiorum  gcstorum  utiles. Quicquid  tuto- 

ris  dolo  vel  lata  culpa  aut  leti^  scu  curataris,  minor es*  amiserint,  reZ,  cum    *  453 
posseatf  non  acquisierini  ;  hoc  in  tutdai  seu  negotiorum.  gcstorum  utile  judicium  ven- 
ircy  non  est  incerti  juris.    Cod.  5.  t.  51. 1.  7. 

And  the  heirs  of  tutors  and  curators  arc  also  liable  to  the  same  actions  ob  dolum 
et  latam  cufpam.     Cod.  2.  t.  19.  /.  17. 

Pupils  or  minors  may  also  sue  the  sureties  of  their  tutors  or  curators,  (and  even 
their  heirs)  by  an  action  arising  from  the  stipulation  entered  into  by  such  sureties. 
D.  27.  t.  7.  II.  3,  5.     Cod.  5.  t.  57.  II.  1,  2. 

And  lastly,  as  their  dernier  resort,  minors  have  a  right  to  an  action  called  sub- 
sidiary^ against  any  magistrate,  who  hath  neglected  to  do  his  duty,  either  by  tak- 
ing no  security,  or  what  was  not  sufficient.     D.  27.  t.  8.  I.  1.  §  6. 

But  the  heirs  of  tutors,  curators,  sureties  and  magistrates,  are  only  suable  in 
cases  of  fraud  in  themselves,  or  in  those,  to  whom  they  are  heirs ;  but  not  merely 
on  account  of  negligence.  D.  27.  t.  7.  I.  4.  C.  5.  t.  75.  I.  2.  Claude  Ferriere^  A.  U 
(Harris.) 

[Constitutionibus]  Cod.  5.  t.  43.  /.  3. 

Cicero  mentions  the  judicium  tutela,  orat.  pro  Roscio  6.  Delinquent  tutors  were 
sometimes  very  severely  punished  :  see  Suet,  in  Galb. 

§  3.  Si  tutor  vel  curator  caver c  nolit,    L.  3.  Cod.  de  suspect,  tut. 

§  4.  Qui  dicta  actione  non  tencntur.  Erigere  solent.  The  action  of  caution  was 
the  business  of  inferior  magistrates  :  of  the  scribes  at  Rome,  and  of  the  Duumviri 
in  the  provinces.     Cod.  5.  75.  ult.     Dig.  27.  8.  1.     Dig.  15.  1.  1.     (Harris.) 

Tit.  25.  De  numcro  Lihcr&rum.  p.  57.  Extusantur  autcm.  There  is  no  compul- 
sory guardianship  either  in  England,  or  this  country. 

§  1.  De  administratione  rei  fiscalis.  Jn  semcstribus.  .The  semestre  concilium 
was  a  privy  counsel,  composed  of  a  certain  number  of  senators  chosen  by  lot,  and 
changed  every  six  months.  This  council  was  first  appointed  by  Augustus  Cflssar, 
that  he  might  diminish  the  power  of  the  senate  and  increase  his  own.  Suet,  in 
Aug.  ch.  35.     Dion.  L.  53.    Dig.  27. 1.  41.     Cod.  5.  62.  10.  25. 

§  4.  De  lite  cum  pupillo,  S^-c.  p.  58.  This  law  is  now  useless,  for  by  the  72nd 
Novel,  Justinian  prohibited  the  debtors  and  creditors  of  minors  from  being  tutors 
or  curators,     (Harris.) 

§  5.  De  tribus  tutelm  et  curm  oneribus.     See  Dig.  27.  1.  31, 

§  6.  De  paupertate.     Divi  fratrcs.    The  emperors  were  stiled  divi^  or  divine, 
because  they  were  considered  in  every  respect  as  gods,  after  the  ceremony  of  their 
apotheosis  had  been  performed.     Herod.  Lib.  3.     The  divi  fratrcs  here  spoken  of, 
are  conjectured  by  Vinnius  to  *have  been  Marcus  Aurelius,  and  .£lius    *454 
Verus,  the  sons  on  Antoninus  Pius. 

§  11.  Dc  Inimicitiis,  &c.  p.  60.     By  a  capital  enmity,  is  understood  sucl^as 
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might  arise  (tota  a  public  aceosation,  affecting  the  life,  liberty,  and  good  name  df 
the  party  accused.  Dig.  50. 16. 103.  But  eyen  such  an  accusation  would  not  ex- 
cuse a  testamentary  tutor,  inasmuch  as  the  appointment  would  imply  the  testator's 
forgiveness,  unless  it  appeared  that  he  acted  upon  another  motive,  and  intended 
only  to  lay  a  burden  upon  the  person,  whom  he  had  nominated.    Heinecc.  Vinn. 

§  14.  De  Militia,  But  if  he  had  voluntarily  acted,  he  would  be  subject  to  the 
action  negotiorum  gestorum.    Cod.  5.  33.  4.     Cod.  6.  36.  8. 

§  16.  De  tempoTt  et  modo  proponendi^  &c.  p.  61.  JVbn  appellant.  That  is,  they 
should  not  appeal  from  the  appointment,  but  from  the  decision  by  which  their  ex- 
cuses were  rejected.     Dig.  49.  4.1. 

Tit,  26.  Unde  auspecti :  p.  62.  Crimen  here  means  an  accusation.  So  it  is  ren- 
dered by  Theophilus  ntQt  tijj  xartyoQiag,  So  Cicero  pro  Roscio ;  "  Roscius  ap- 
pears to  me  to  have  three  obstacles  to  contend  with,  Crimen  adversartorum,  et  au- 
dacia,  et  Potentia,*'     (Harris.) 

§  2.  ^ui  suspeeti  fieri  posaunt^  p.  63.  Et  possunt  quidem  amnes.  Guardians  at 
common  law  may  be  removed  or  compelled  to  give  security,  if  there  appears  any 
danger  of  their  abusing  either  the  person  or  the  estate  of  the  minor.  Stiles  456. 
Hard,  96.  3  Chan,  rep,  58.  1  Sid.  424. 

But  there  is  no  instance  of  the  removal  of  a  statute  guardian.  Yet  terms  have 
frequently  been  imposed,  so  as  effectually  to  prevent  such  guardian  from  doing 
any  act  to  the  prejudice  of  the  minor.  But  quare  whether  causes  may  not  arise 
for  which  a  statute  or  testamentary  guardian  may  be  totally  removed,  notwith- 
standing the  statute ;  as  if  he  became  lunatic,  «&c.  for  a  guardianship  being  a  per- 
sonal is  not  an  assignable  office ;  nor  can  it  go  to  executors  or  administrators. 
Vaugh.  180.  Cas.  in  eq.  ah.  261 .  So  far  Harris.  That  guardianship  is  not  assign- 
able, 9  Mod.  90.  Reynolds  v.  Lady  Tenkam,  MeJlisk  v.  Da  Costa^  2  Atk.  ]4.  It 
was  decided  in  Fqster  v,  Denny^  2  Cas.  in  Ch.  237,  that  although  a  guardian  at 
common  law  might  be  removed,  a  statute  guardian  could  not.  But  I  doubt  wheth- 
er this  be  law,  see  the  cases  o£  Roach  v.  Gartan,  1  Vez.  Sen.  160.  Duke  of  Beau- 
fort V.  Berty,  1  P.  Will.  704.     O'Keefe  v.  Casey,  1  Sch.  and  Lefroy,  106. 

Guardians  under  the  English  law,  were  either  guardians,  Ist,  By  chivalry  :    or 

*  455  21y,  By  socage  :  or  31y,  By  nature,  as  the  parent :  or  *41y,  By  nurture, 
which  is  nearly  the  same  :  or  5Iy,  By  statute,  (to  wit,  by  4  and  5  Ph.  and  Mary 
Ch.  8  and  12  Ch.  2  ch.  24,  which  enables  father  to  appoint  a  testamentary  guar- 
dian :)  or  61y,  By  custom.  Co.  Litt.  88.  b.  To  which  may  be  added  after  Har- 
greave  in  his  notes  thereon,  71y,  By  election  of  the  infant ;  before  a  judge  on  the 
circuit,  or  by  deed,  as  in  the  case  of  lord  Baltimore  for  the  custody  of  his  Mary- 
land estate  :  or  81y,  By  appointment  of  the  chancellor  :  or  91y,  By  the  ecclesiasti- 
cal court :  or  lOly,  Ad  litem. 

In  Pennsylvania,  we  have  no  chivalry  :  nor  as  I  incline  to  think  any  tenure  in 
the  socage  since  the  rievolution,  notwithstanding  the  terms  of  Penn's  charter. 
Our  tenure,  being  free  of  any  rent  or  service,  but  what  the  state  (i.  e.  the  great 
mass  of  citizens)  imposes  by  common  consent,  seems  to  be,  allodial.  We  acknowl- 
edge guardianship  of  parents,  and  guardians  appointed  by  will  of  the  parents,  and 
guardianship  by  appointment  of  the  orphans  court,  without  the  consent  of  the  mi- 
Bors  if  under  14  by  petition  of  the  mother  or  prochcin  ami,  and  with  the  consent 
of  the  minors  if  above  14,  signified  in  open  court.  Our  laws  also,  compel  ijuar- 
dians  and  executors  of  whatever  description  to  give  security,  if  good  cause  be 
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fihown ;  ana  for  like  cause  1  apprehend  they  are  also  compellable  to  give  addition- 
al security,  or  may  be  removed  :  see  the  laws  of  this  state  relating  to  the  power 
and  duties  of  the  orphan's  court. 

Curators  are  appointed  to  minors  by  the  code  Napoleon  :  which  also  adopts  the 
provision  of  the  civil  law  for  curators  ad  custodiam  vetUris^  in  favor  of  the  heir. 

Fama  patroni  parcendum .  The  action  was  directed  to  be  an  action  on  the  case, 
in  factum^  in  which  no  suggestion  of  fraud  was  permitted.     Dig.  4.  3.  11. 

§  5.  Q,ui  dicatur  suspeetus,  p  64.  Cod.  5.  43.  23. 

§  12.  Si  susptctua  satis  offerat,  et  quis  dicatur  suspectus^  p.  64.  The  provisions 
of  the  latter  part  of  this  section  are  supported  by  Rex  v.  Sir  Richard  Haines^  1  Ld. 
Ray.  361,  and  J2  Mod.  205,  and  Hill  v.  Mills,  1  Show.  293,  and  12  Mod.  9.  Anoii^ 
ymouSf  12  Vez.  4.  Generally  although  the  court  of  chancery  on  evidence  of  mis- 
application of  assets,  or  danger  of  the  estate  \^ill  appoint  a  receiver  over  an  execu- 
tor, it  must  be  a  strong  case,  Middletdn  v.  Dodswell,  13  Vez.  266. 

Liber  2.  Tit.  2.  De  fluminibus  et  portubuSy  p.  68.  See  Hargreave*s  law  tracts 
de  portibus  maris ;  and  the  cased  of  Cortelyon  v.  Van  Bruhdt,  2  Johns.  N.  T.  Rep. 
360,  and  a  full  discussion  of  the  right  of  fishery  in  Pennsylvania,  in  Carsoh  v.  Bla- 
zer,  2  Binney,  475. 

§  4.  De  usu  et  proprietate  riparum.  See  farther  on  this  subject,  Dig.  43.  12.  3. 
and  41. 1.  15.  30. 

*  The  law  of  Pennsylvania  on  this  subject  will  be  found  in  part  in  the    *  456 
case  of  Carson  v.  Blazer,  above  cited  froni  2  Binn.  475.     As  to  the  law  of  Eng- 
land, consult  the  6th  chapter  of  Sir  Matthew  Hale's  treatise,  de  portibus  maris, 

published  by  Hargreave  among  his  law  tracts  :  the  case  of  Young  v. ,  1  Ld. 

Raymond,  726,  which  determines  that  at  conimon  law,  the  public  are  entitled  to 
towing  paths  along  the  banks  of  navigable  rivers  ;  also  again  determined  by  Holt, 
in  Domina  regina  v.  the  Inhabitants  of  Cluworth,  6  Mod.  163,  overruled  in  Ball  v. 
Herbert,  3  Term  Rep.  253,  where  the  question  is  discussed  at  length.  The  case  of 
the  London  wharves,  1  Sir  W.  Black.  583,  determined  that  commissioners  ap- 
pointed by  the  king  to  lay  oui  wharves,  could  only  lay  them  out  in  places  unbuilt 
on  and  open.  As  to  the  right  of  taking  fish  on  the  sea  shore  between  high  water 
mark  and  low  water  mark,  see  Bagott  v.  Orr,  2  Bos.  and  Pull.  472f. 

§  10.  De  rebus  Sanctis,  p.  70.  Res  sancta,  that  is,  res  sancittt :  sanctione  aliqua 
munita :  protected  specially.  1  have  translated  it  holy,  as  flarris  has  done  ;  but 
themeaning  may  be  different  fVom  Res  sacrie,  and  Res  religios8B,  which  were  set 
apart  for  religious  purposes,  and  were  divini  juris  :  so  iii  the  same  sense,  the  per- 
sons of  princes  and  embassadors  were  sancts.  Liv.  III.  55.  Magistrates,  6lc. 
Dig.  1,  d.  8.  1.  But  res  sancta  also  includes  the  res  sacra  and  reHgiosa.  Gains 
in  Dig.  1.  8.  1.  pr.  Sanctum  esse  inter dum  idem  qttod  sacrum,  idemque  quod  re- 
ligiosum  :  inter  dum  alittd,  hoc  est  nee  sacrum  nee  religio'sum.    Mdcrob.  L.  c. 

§  11,  De  reb.  singulorum.  p.  70,  Dominium  is  dividecf  into  three  kinds  by  th& 
biyilians.  It  is  either,  1st  directum  dominiur^,  or  usufructuary  dominion.  Dormri' 
ium  utile,  as  between  landlord  and  tenant.  Or  it  is  21y  full'  property  and  simple 
J[>roperty.  The  former  is  such  as  belongs  to  the  cultivator  of  his  own  estate,  thfe 
bther  is  the  property  of  a  tenant.  31y  Dominion  acquired  by  the  law  of  nations, 
and  dominion  acquired  by  municipal  law.  By  the  hiw  of  nations  property  may 
l>e  acquired  by  occupation,  by  accession,  by  commixtion,  by  use  or  the  pernancy 
36f  the  usufruct,  and  by  tradition  or  delivery. 
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As  to  the  dominium  eminens^  the  right  of  the  public  in  cases  of  emergency  to 
seize  upon  the  property  of  individuals,  and  convert  it  to  public  use  ;  and  the  right 
of  individuals  in  similar  cases  to  commit  trespass  on  the  persons  and  properties  of 
others,  see  the  opinion  of  chief  justice  M'Kean,  in  Rcspublica  v.  Sparhawk^  1  Dal- 
las, 362,  and  the  case  of  Vanhome  v.  Dorrance,  2  Dall.  Rep.  304-  I  am  not  con- 
vinced by  Judge  Patterson  in  that  case,  that  a  just  compensation  must  always  be 
a  money  price.     -  / 

*  457  *  See  farther  as  to  dominium  cminens,  or  the  right  of  the  community  to 
take  at  a  fair  price  the  property  of  individuals  for  public  use,  the  supplement  of 
1802  to  the  Pennsylvania  compromising  law  respecting  the  Wyoming  controversy. 
Vattel  L.  I.  ch.  20.  §  244 — 24d.  Bynkershoek,  Lib.  2.  ch.  15.  Rousseau's  social 
compact,  ch.  9.  Domat,  L.  1.  tit.  8.  §  1.  p.  381.  fol.  ed.  De  Tott's  mem.  the  case 
of  a  Jew,  whom  the  Grand  Stgnor  was  compelled  by  the  MuHi  to  purchase  out : 
^  cited  in  Lindsay  et  al.  v.  the  CommissionrrSy  2.  Bay.  South  Carolina  rep.  41. 

§  13.  De  vulneratione.  In  Sutton  and  Moody ^  1  Salk.  556.  1  Lord  Ray,  250. 
Comyns,  rep.  34.  cited  in  Vcre  v.  lord  Cawdon^  11  East.  570,  if  one  start  a  hare  in 
my  close  and  kill  her  there,  it  is  my  hare  :  otherwise  if  he  hunt  her  int9  the 
ground  of  another ;  for  then  it  is  the  hunter's.  Though  this  indeed  is  not  exactly 
the  case  of  the  text. 

In  Pierson  v.  Post^  3  Caines  N.  Y.  rep.  175,  the  question  is  very  fully  discussod, 
with  references  to  the  civil  law  doctrine,  and  the  law  as  laid  down  by  Puffcndorf 
and  Barbeyrac,  and  Fleta,  and  Blackstone  \   and  determined  that  ttUd  animals^ 
ferae  naturae  (this  was  the  case  of  a  fox)  become  the  subjects  of  occupancy,  only 
when  they  are  either  taken,  or  so  disabled  or  circumvented  as  to  render  their  cap- 
ture certain  :    and  therefore,  that  no  action  will  lie  against  B  for  killing  such  an 
animal,  originally  started  and  pursued  by  the  plaintiff  A  who  was  on  the  point  of 
taking  it.    That  a  fox  is  always  so  considered  is  certain,  see  the  opinion  of  the 
court  in  Respublica  v.  Sparhawk,  late  above  quoted. 
f      I  confess  I  do  not  consider  the  subject  exactly  in  the  same  point  of  view.    It 
appears  to  me  that  the  question  is  not  merely  whether  the  animal  pursued  be  feri0 
natufie  or  not,  but  whether  it  be  wild  and  noxious,  without  being  valuable.     A 
fox,  a  bear,  a  stag,  a  beaver,  a  racoon,  an  otter,  &.c.  are  clearly  wild  animals ;  but 
the  skin  of  them  may  be  of  more  value  than  the  flesh  of  a  tame  animal  of  equal 
size.    If  I  pursue  the  creature  for  profit,  I  am  entitled  to  it>  if  I  have  so  conducted 
the  chase  as  to  put  the  animal  in  my  power  :  any  other  person  coming  in  between 
me  and  manucaption  in  such  a  case,  cannot  be  considered  as  entitled  to  any  part 
of  the  prey.    Just  fes  if  a  ship  of  war  of  a  belligerent,  pursues  an  enemy's  vessel, 
and  so  gains  upon  her,  being  of  superior  force  also,  that  the  capture  is  certain,  in 
such  a  case,  another  vessel  of  the  same  belligerent  assisting,  would  not  be  entitled 
to  any  share  of  the  prize  money  :    but  if  the   latter  vessel,  rendered  a  doubtful 
chance  certain,  and  contributed  to  take  a  prize  which  probably  Arould  not  have 
been  taken  without  such  assistance,  then  the  prize  cannot  be  claimed  in  toto  by 
the  first  pursuer. 

*458  But  if  the  wild  animal  be  pursued  not  for  profit  but  extirpation,  *thcn, 
any  intervenient  person,  may  as  I  suppose,  lawfully  assist  ]  and  no  action  lies 
against  him  for  killing  it,  though  started  and  chased  by  another :  as  was  deter- 
mined in  Pierson  v.  Post,  Still,  a  distinction  may  reasonably  suggest  itself,  when 
the  animal  is  pursued  not  for  the  mere  purpose  of  extirpation,  but  for  the  pleasure 
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of  hunting,  according  to  the  usual  rules  and  practice  of  those  who  follow  that 
amusement,  I  well  remember  that  in  my  time  and  in  my  immediate  neighbor- 
hood in  Cheshire  in  England,  foxes  were  regularly  imported  from  France  to  sup- 
ply the  demands  of  the  Hunt.  The  sudden  shooting  of  a  fox  just  ran  down  afler 
a  day's  chase,  would  in  that  part  of  the  kingdom  be  regarded  as  an  outrage  upon 
the  rights  of  the  pursuers,  and  upon  the  rules  of  good  manners,  not  tamely  to  be 
borne.  But  the  law  has  hitherto  it  seems,  refused  to  recognize  the  rights  of  Fox- 
hunters. 

§  14.  De  ^pibtts,  p.  72.  In  conformity  to  the  doctrine  here  laid  down,  it  is  de-' 
cided  in  Gillct  v.  Masouy  7  Johns.  N.  York  Rep.  16,  that  Bees  are  /era  natura^ 
and  until  hived  and  reclaimed,  no  property  can  be  acquired  in  them  :  and  that  the 
finding  a  Bee-tree  on  the  land  of  another,  and  marking  it  with  the  initials  of  the 
finder's  name,  is  not  such  an  appropriation  as  will  be  a  substitute  for  the  actual 
reclaiming  of  them  :  nor  can  the  finder  maintain  trespass  against  any  other  per- 
son who  under  these  circumstances  cuts  down  the  tree,  and  takes  the  honey. 

In  Wallh  V.  MefUfc,  3  Binney,  54(),  it  was  determined  that  wild  bees  remaining 
on  the  tree  where  they  have  hived,  notwithstanding  the  tree  is  upon  the  land  of 
an  individual,  and  he  has  confined  them  in  it,  are  not  the  subjects  of  felony .  This 
section  of  Justinian  is  there  cited  and  assented  to  by  Judge  Brackcnridge,  who 
enters  at  some  len/rth  into  the  reason  of  tlie  doctrine  :  see  ^  Blacks.  Comm.  392. 
Bro.  Abs.  title  Property,  37. 

§  18.  De  occupiitione  eoruniy  p.  73.  Found — means,  not  merely  discovered,  but 
taken  up.     Dig.  41.  2.  1.  1. 

§  19.  De  ffftu  anhmUiurn,  p.  73.  That  is  by  accession  :  which  is  1st  by  incre- 
ment of  stock.  2ly  By  alluvion.  31y  An  article  manufactured  out  of  materials 
belonging  to  us.  4ly  By  tlie  annexation  or  junction  to  our  pr/jperty,  of  something 
belonging  to  another. 

§  20.  De  alluvioncy  p.  74.  This  doctrine  of  alluvion  is  the  law  of  England  also  : 
See  2  Black.  Comm.  261.    Adams  v.  Froihingham^  3  Massach.  Rep.  352. 

§  21.  De  vi  fluminis.  p.  74.  Dig.  41.  1.  7.  1.  Dig.  39.  2.  9.  2.     But  if  I  leave  it 
till  it  can  no  more  be  separated,  I  have  a  right  to  nothing  '*but  an  action    *459 
for  the   value.     Dig.  6.  1.  23.  3.  and  G.  1.  5.  3.    Dig.  41.  1.  9.    Lord  Ray.  737 
Waterman  v.  Sopcr. 

§  22.  Dc  insula  J  p.  74.  The  law  of  England  is  different,  by  which  it  belongs 
to  tlie  king.  2  Black.  Comm.  261.  Some  of  the  principles  on  this  subject  are 
touched  in  Carson  v.  Blazer.  2  Binn.  48-5. 

§  23  Dc  alveo,  p.  75.  Dig.  43.  12.  1.  7.  Dig.  7.  4.  24.  Dig.  41.  1.  7.  5. 

§  25,  De  spccificatione  p.  75.  Sabinianorum  et  Proculianorum.]  The  two  sects 
of  Sabinians  and  ProcuHans  took  their  rise  in  the  reign  of  Jiug^ustuSf  hut  were  not 
distinguished  by  any  particular  appellation,  till  long  aflerwards  :  for  the  Sahiniajis 
obtained  their  name  from  Sabinusy  who  was  a  favorite  of  the  emperor  Tiberius  ; 
and  the  Procullans  were  so  called  from  Proculus^  who  flourished  under  Vespasian, 
It  is  generally  held,  tliat  Atteixis  Capito^  who  lived  in  the  Augustan  age,  and  was  a 
person  remarkable  for  his  great  attachment  to  precedents  and  old  customs,  was  the 
chief  of  the  Sabinians  ;  and  that  Antistius  Haheo^  his  cotemporary,  who  did  not 
confine  himself  wholly  to  rules,  but  followed  principally  the  dictates  of  reason 
and  his  own  understanding,  was  the  head  of  the  Proculian  sect.  These  sects  con- 
tinued in  vogue  to   the  reign  of  Marcus  Aureliusy  till  which  time,  the  students  of 
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law  generally  attached  themselves  to  either  the  one  or  the  other.  But  the  law- 
yers of  that  reign  affected  neither  party  in  particulu' ;  for  at  different  times  they 
dispas^^Lonately  approved  the  opinions  of  either  sect,  as  tbcy  judged  them  more  or 
less  agreeable  to  justice  and  right  reason  :  and  they  generally  endeavored  by  an 
f  qual  temperature,  to  avqid  the  absurdities,  into  which  both  parties,  by  reason  of 
.their  great  dislike  and  opposition  to  eaph  other,  had  frequently  fallen,  ff,  1.  de. 
origine  juris.     Hist,  du  droit  Romain,  par  Claude  Ferriere. 

These  lawyers  (who  from  their  conduct  were  denominated  Erciscundi,  from  the 
old  verb  erciscere  to  diyide)  are  the  persons,  hinted  at  by  Justinian  in  this  para- 
graph ;  as  observing  a  just  mean  between  the  two  parties,      (^arris.) 

This  is  somewhat  like  the  old  question  of  the  schools,  an  forma^  dot  esse  rei  .- 
which  Proculu§  determined  in  the  affirmative.  Dig.  41. 1.  7.  7.  ^ee  on  this  sub- 
ject Temson  v.  Collins^  1  sir  W.  Bl.  307  and  the  references  to  Puffend.  and  Sel- 
den's  Mare  claus. 

§  26.     De  accessiqne,  p.  77.  Dig  6.  1.  23.  5  and  6. 1.  26.  1  Dig.  34.  2.  19.  13. 

The  Condietio  lies  against  the   heirs  of  the  purloiner;  Dig.  13.    1.  5*     Against 

.other  possessors,  the  action  ad  exhibendum  lies,  to  ascertain  whether  the  two  mate- 

*460    rials  can  be  separate^.     Dig.  10.  4.  6  ^d  7.  *  Dig  6. 1.  23.     If  it  cannot, 

then  the  action  triticaria  lies  :  Dig.  13.  3. 1  or  the  action  on  the  case  {in  factum) 

Dig.  6.  1.  5. 

.{  27.  De  covfusione^  p.  77.  Electrum,  seenis  to  be  Amber  in  4  Plin.  16  and 
37.  Plin.  2.  But  in  33.  Plin.  9.  it  is  a  metal,  as  it  is  here.  Platina  ?  See  Thomp- 
^on*9  Chemistry,  Platina.  ' 

§  29.  De  his  qui  solo  cedunt,  p.  78.  Dig.  41. 1.  7.  10.  Dig.  6.  1.  7.  11  and  6. 1. 
23.  ult.  Dig.  41.  2.  30.  Dig,  41.  3.  24.  As  to  the  action  de  Tignojuncto,  see  Dig. 
41. 1.  7. 10.  Dig.  6. 1.  23.  6.  Dig.  47.  3. 1.  and  47.  3.  2.  » 

§  30.  De  (BdificatioTU  ex  sua  materia^  p.  78.  Dig.  41.  7. 12.  Dig.  6. 1.  7.  jet  seq. 
L.  2.  and  5.  Cod.  eod.  Dig.  6.  1.  38   Dig.  50. 17.  203. 

§  31.  De  Plantatione,  p.  79.  But  the  owner  of  the  tree  may  recover  its  value. 
Dig.  6.1.  5.  3.  and  6. 1.23.  5. 

Confwum,  The  Romans  required  fiye  fe.et  to  ^e  leA  between  farm  and  farm  as 
a  boundary  :  or  rather,  between  the  trees  of  your  neighbor  and  your  own ;  except 
jn  the  case  of  an  olive  or  a  fig,  when  tbey  required  ^  space  of  nine  feet  between  : 
agreeable  to  a  law  of  Solon,  quoted  Dig,  10.  1. 13. 

§  32.  De  Satione,  p.  80.  Dig.  6.  1.  23.  3,  Dig.  41.  3.  25.  Dig.  41.  1.  9. 
§  33.  De  scriptvra.f  p.  80>  I  apprehend  this  would  not  now  be  considered  as 
law,  the  value  of  the  paper  being  so  much  more  easily  paid  than  the  writing ;  con- 
formably to  the  principle  of  the  next  section  de  pictura.  Herein  agreeing  witl^ 
the  argument  of  Sir  W.  Blackstone  against  Thurlow  in  the  great  case  of  literary 
property  ;  Tonson  v.  Collins,  1  Sr.  W.  Bl.  324.  307. 

I  35.  De  fructibus  bona  fide  per ceptis,  p.  82.  Dig.  41.  3.  45.  Dig.  41.  1.  4. 
Pig.  41.  3.  4.  19. 

§  37.  gttflj  sunt  in  fructu,  p.  83.  Dig.  22.  1.  38.  5.  Dig.  41.  3.  28. 1.  Dig.  7. 
1.  68. 

But  although  the  child  may  not  strictly  be  called  fruetvs,  which  is  applied  rath- 
er to  natural  prodpctions  by  way  of  accession,  and  a  female  slave  cannot  be  said 
naturally  to  be  destined  to  produce  bond  children  Dig.  21. 1.  44,  such  offspring  is 
nevertheless  a  species  of  revenue,  Dig.  41.  3.  8,  and  14.  Dig.  35.  2.  24. 1.  Dig.  30. 
I.  91.  7. 
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^  38.  De  officio  fructuaru,  p.  83.  A  flock  is  a  noun  aggiegate,  and  therefore 
must  be  restored  as  a  flock  by  the  usufructuary ;  but  if  each  sheep  of  the  flock 
had  been  specifically  bequeathed  in  usufruct,  the  usufructuary^ would  not  be  boun^ 
to  replace  those  who  died.  Dig.  7.  1.70.  3.  See  some  observations  on  usufructii-r 
ary  rights  in  Putnam  v.  Wylic^  8  Johns.  N.  Y.  Rep.  433. 

§  *  De  inveiUione  Thesauri,  p.  83.  By  a  treasure  is  meant  something  of  *  614 
which  the  owner  is  absolutely  unknown,  else  Revendication  would  attach.  Dig.  ^. 
1.  6.  Dig.  10.  4.  15.  Treasure  trove,  under  some  of  the  Emperors,  belonged  en- 
tirely to  the  treasury,  Lib.  15.  Tacit.  Annal.  L.  1,  Cod.  Theodos.  de  Tliesauf. 
Adrian  (according  to  his  life  by  Spartian)  gave  the  treasure  exclusively  to  the 
finder,  if  found  on  his  own  grounds,  or  in  any  religious  or  sacred  place.  But  if 
found  on  another  man's  ground,  it  was  divided  between  the  finder  and  the  owner 
of  the  ground. 

Marcus  Antoninus  and  Verus,  directed,  that  if  found  in  a  fiscal,  religious,  or  sa^ 
cred  place,  one  half  should  go  the  treasury.  Dig.  49.  14,  3  penult.  Leo,  depided 
according  to  the  opinion  of  Hadrian  (Adrian)  L.  un.  Cod.  Thesaur,  and  so  did 
Justinian  in  the  present  section. 

As  to  mines.  Formerly  the  owner  of  the  land  had  the  exclusive  right.  Dig.  7. 
1.  13.  5.  latterly  the  emperor  exacted  a  toll.    L  1  and  2.  Cod.  de  metall. 

Thesauros.]  Treasures  naturally  belong  to  the  finder  ;  that  is,  to  him,  who 
moves  them  from  the  place  where  they  are,  and  secures  them  ;  yet  nothing  forbids 
li^ut  that  the  laws  and  customs  of  any  country  may  ordain  otherwise.  Plato  was 
jdesirous,  that  notice  should  be  given  to  the  magistrates,  and  that  the  oracle  should 
l>e  consulted  ;  and  ApoU4)nius,  looking  upon  a  treasure  found  as  a  particular  bless- 
ing from  heaven,  adjudged  it  to  the  best  man.  The  Hebrews  gave  it  to  the  owner 
of  the  ground  where  it  was  found,  as  may  be  gathered  from  Christ's  parable.  Matt. 
xiii.  44.  and,  that  the  Syrians  did  the  same,  we  may  infer  from  a  story  in  Philos- 
tratusj  lib.  vi.  cap.  16.  The  laws  of  the  Roman  emperors  are  very  various  upon 
this  subject,  as  appears  partly  from  their  constitutions,  and  partly  from  the  histo- 
ries of  Lampridius,  Zonarus  and  Cedrentis.  The  Germans  awarded  treasures 
found,  and  indeed  all  other  aiionoia  (i.  e.  things  without  an  owner)  to  their  prince  ; 
which  is  now  grown  so  common,  that  it  may  pass  for  the  law  of  nations ;  for  it  is 
now  observed  in  Germany,  France,  Spain,  Denmark  and  England  ;  where  treas- 
ure-trove is  understood  to  be  any  gold  or  silver,  in  coin,  plate  or  bullion,  which 
hath  been  of  ancient  time  hidden  ;  and  wheresoever  it  is  found,  if  no  person  can 
prove  it  to  be  his  property,  it  belongs  to  the  king,  or  his  grantee.  A  concealment 
of  treasure-trove  is  now  only  punished  by  fine  and  imprisonment ;  but  it  appears 
from  Glanville  and  Bracton  that  occultatio  thesauri  inventi  frau'dulosa  was  formerly 
an  ofience  punishable  with  death.  3  Co.  inst.  132, 138.  Custum.  deKorm.  cap.  18. 
Grot,  dejur.  bell,  et  pac.  I.  2.  cap.  8.  sect.  7.    Harris. 

§  40.    *  De  traditione,  p.  84.     Stipendiaria  ;  paid  tribute  to  the  people ;     *  462 
Tributaria,  to  the  prince. 

Tradition  or  delivery,  is  either  real,  as  of  a  piece  of  goods  to  the  purchaser,  or 
symbolical,  as  th/e  keys  of  a  house  ;  or  with  us,  a  ship's  papers.     Dig.  18. 1.  74. 

§  41.  Limitatio,  p.  84.  Ez  promissor,  bondsman :  one  who  makes  himself 
originally  liable  for  the  debtor,    ^d  promissor,  a  guarantee,  or  surety. 

By  the  civil  law,  goods  sold  and  delivered  might  be  reclaimed  if  not  duly  pai(| 
for.    Dig.  18.  1.  19  and  53.     Dig,  14.  4,  5.  penult.     Dig.  19.  1. 11.  2. 
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ThuTshifs  'OasigTietsT  Gray*s  adminutratcrs.     Debt  on   bend.    Ccm.   Pleas, 
Northumberland  county,  1808.      SpHngj  a  storekeeper,  purchased  goods  at  public 
auction  belonging  to  Thurshy^  and   gave  bond  for  the  payment  of  the  amount  in 
six  months;  in 'which  bond,  Gra?^  joined  as  surety.     The  bond  was  not  demanded 
4Lt  the  expiration  of  tlie  six  months   cither  from  Spring  or  from  Gray  :  it  lay  thus 
till  Spring  became   insolvent  about  two  years  from  the  date  of  the  bond.    It  did 
not  appear  that  payment   had  ever  been  demanded,  either  from  Spring  or  Gray. 
Spring's  insolvency  began  to  be  suspected  about  a  twelvemonth  before  he  actually 
failed.     Previous  to  that  time,  and  for  a  twelvemonth  or  more  from  the  date  of  the 
bond,  it  might  have  been  received  on  demand,  or  recovered  at  law,  witliout  doubt. 
Spring  lived  in  Northumberland  town,  and  Gray  in  Sunbury,  about  two  miles  offl 
Sometime  after  Spring's  failure  the  assignees  of  Thursby  brought  suit  on  the  bond 
against  the  administrators  of  Gray.     I  charged  the  jury  that  the  administrators  of 
Gray  under  these  circumstances,  were  not  liable.      The  jury  brought  in  a  verdict 
accordingly. 

This  case  came  on  to  be  argued  in  the  supreme  court  of  Pennsylvania,  sitting 
at  Sunbury  in  June,  on  the  ground  of  misdirection  of  the  judge  in  point  of  law, 
and  it  was  held  that  the  doctrine  laid  down  by  judge  Cooper  was  not  supported  to 
this  extent,  by  any  case  in  the  English  books,  and  the  verdict  was  set  aside. 
This  case  is  not  reported  in  Binney  ;  I  am  therefore  unable  to  stale  the  precise 
grounds  of  decision  of  the  supreme  court.  But  as  a  view  of  the  leading  cases  of 
suretyship  may  be  of  use  to  a  student,  I  have  collected  them.  "Surety  relieved 
in  equity  where  a  bond  was  continued  in  use  without  his  privity,  he  thinking  the 
same  to  be  paid.  Bullock  and  Topc^  11  Car.  1.  Tothill's  reports  in  chancery, 
p.  180." 

The  same  point  (equally  broad)  in  Savndcrsv,  Churchill  and  SmiUi.    lb.  181. 

*  463     *  The  same  point  in  Moile  v.  Roberts,  lb.  182. 

The  same  in  point  in  Hare  r.  Mitchell,  lb.  61. 

The  same  point  Carey*s  Chancery  Heporta  p.  1  and  2. 
The  leading  principle  of  the  following  cases,  is,  that  "the  contract  of  a  «^rcty  shall 
be  construed  according  to  the  letter,  strictly  and  in  his  favor  :  and  shall  not  be  ex- 
tended by  implication."  A  doctrine  indeed,  laid  down  as  the  result  of  all  the  ca- 
ses of  suretyship,  nearly  in  the  same  words  by  Lord  Mansfield  in  Dance  ct  al.  v. 
Girdler,  4  Bos.  and  Pull.  34.  and  by  Buller  in  Stratton  r.  liatsall,  2  Term.  Rep. 
370.  and  by  Spencer  and  Thompson  Justices,  in  Ludlow  r.  Simcnd  in  error.  2 
New-York,  cases  in  error,  29,  57. 

Lord  Mington  v.  Merrick,  2  Saund.  411. 

Horton  v.  Day,  lb.  in  notis. 

Wright  «.  Russel,  3  Wils.  530.  2  Black.  Rep.  934. 

Skip  r.  Hay,  3  Atk.  91. 

Barker  r.  Parker,  1  Term  Rep,  287. 

Barcklay  c.  Lewis,  lb.  in  not. 

Stratton  v.  Ralston,  2  Term  Rep.  366. 

1  Barns,  214. 

A''esbitt  V.  Smith  et  al.  2  Prr.  Ch.  Cas.  579. 

Rees  V.  Barringtim,  2  Vez.  junr.  540. 

Law  V.  East  India  Comp,  4  V^cz.  {?*24. 

Dance  v.  Girdlcr,  4  Bos.  and  Pull.  34 

Lcverpool  Comp.  v.  Atkinson,  6  £ai)t.509. 
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To  these  may  be  added  the  analogy  of  all  the  cases,  relating  to  tlie  holding  over 
a  negotiable  security  as  a  bill  of  exchange .  Sec  also  the  people  p,  Jansen  ct  aL  7 
Johns.  33^. 

The  above  case  however,  of  Thurshi/s  Assignees  u.  Gray's  admintstrators, 
seems  to  settle  the  law  in  Pennsylvania,  that  no  surety  in  a  bond  can  discharge 
himself,  but  by  payment  of  principal  and  interest. 

This  4l8t  Section  is  discussed  in  Ludlow  v,  Boione  and  Eddy,  1  Johns.  N.  Y. 
rep.  p.  71.  which  in  part  is  a  case  of  stoppage  in  transitu  ;  a  branch  of  law  con- 
nected with,  and  as  it  seems  to  me  arising  out  of  the  doctrine  laid  down  in  the 
first  sentence  of  this  section,  though  somewhit  modified.  The  general  principle 
involved  in  the  right  of  stO}>page  in  transitu,  is,  that  goods  being  ordered  by  a  cus- 
tomer, and  packed  up  and  sent  off  to  be  delivered  according  to  that  order  by  the 
merchant  may  be  stopt  in  their  ^ay  or  passage  to  the  place  of  delivery  if  the  mer- 
chant has  reason  to  suspect  the  solvency  of  the  consignee,  or  purchaser. 

*  The  first  case  reported  in  the  books  on  this  subject  wherein  the  right  of  *  464 
stoppage  in  transitu  was  allowed,  is   Wiseman  v.    Vandeputt.   2  Vern.  203.    which 
was  confirmed  obiter  in   Snee  and  Baxter  if,  Prescott  tt  al,  1  Atkins^  249.  and   in 
Birkitt  V.  Jenkins  cited  in  Vale  r.  Bayle,  Cowp.  296. 

The  ca^ed  are  very  numerous  on  this  head,  and  it  would  immoderately  extend- 
this  note,  to  abridge  them  all  ;  but  the  leading  principles  already  settled,  are,  that 
as  between  vendor  or  consignor,  and  vendee  or  consignee,  the  property  of  goods 
ordered  and  sent,  is  not  altered  till  actual  delivery ;  and  the  vendor  has-  a  right  to 
stop  them  in  transitu :  but  1st,  This  is  a  right  that  exists  only  between  the  con 
signer  and  the  consignee ;  and  cannot  be  defeated,  by  the  contracts,  or  proceed- 
ings of  third  persons,  excepting  those  who  claim  by  bona  fide  purchase  and  sale 
under  the  consignee.  2ndly.  It  can  be  exercised  only  during  the  transit :  thus 
goods  may  be  stopped  in  the  hands  of  a  carrier :  but  if  delivered  into  the  posses- 
sion of  the  agent :  or  of  the  accustomed  wharfinffer  of  the  consignee  :  or  if  to 
any  wharfinger,  who  makes  an  entry  of  them  in  the  name  of  the  consignee,  and 
charges  him  with  wharfage  :  or  if  the  consignor  charges  ware-house-room  after  > 
they  are  packed  up  :  or  if  the  assignee  of  the  consignee  puts  his  mark  upon  them 
and  exercisles  ownership  over  them :  or  if  they  are  directed  to  be  sent  and  are 
sent  to  any  particular  place,  though  short  of  the  place  of  abode  of  the  consignee, 
who  then  exercises  the  right  of  ordering  them  to  an  ulterior  destination :  (but 
compare  Stokes  v.  Riviere,  cited  3  Term  Rep.  466,  &  1  Campb.  262,  with 
5  East,  175,)  or  though  there  be  only  a  part  delivery  to,  or  an  actual  occupan- 
cy of  a  part  only  by  the  consignee  his  agent  or  his  assignee,  it  stands  for  a  delive- 
ry and  occupancy  of  the  whole,  and  destroys  the  right  of  stoppage  in  the  transitu. 
But  part  payment  does  not  take  away  this  right ;  nor  is  the  vendor  afifected  by  any 
agreement  between  the  consignee  s^d  the  carrier,  or  by  any  lien-  of  the  latter, 
but  the  vendor  may  pay  the  carriage  and  retake  the  goods ;  and  hold  them  on  his 
own  account,  or  may  again  tender  them  to  the  vendee  and  bring  suit  thereupon  for 
the  amount,  if  no  loss  or  damage  hath  arisen  from  the  detention.  3dly,  The  as- 
signment of  a  bill  of  lading  divests  the  vendor  of  this  right,  as  it  was  held  at  first 
to  do  in  Lickbarrotd  v.  Mason,  2  Term  Rep.  63,  overruled  in  error  in  the  exchequer 
chamber,  1  Hen.  Blacks.  357 :  and  finally  settled  as  at  fitst  decided,  6  Term  Rep.. 
20.  J^''ewson  v.  Thorriton :  for  the  bill  of  lading  is  now  considered  in  the  light  of 
a  negotiable  instniment.     So,  where  the  vendor  gives  an  order  to  the  vendee,  who» 
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*  465  hereupon  procures  an  entry  uf  them  to  be  made'  in  his  name  aa  *  owner  j 
or  becomes  liable  for  ware-house-room  or  wharfage  ;  or  on  the  strength  of  that  or- 
der, sells  them  to  a  third  person  bona  fide  ;  or  where  they  by  any  means  come  in- 
to possession  of  a  bona  fide  purchaser  under  an  act  of  ownership  of  the  first  ven- 
dee, in  all  these  cases,  the  vendor's  right  of  stoppage  in  transitu  is  divested. 

4thly.  As  to  suits  of  trover  against  carriers,  or  assumpsit  by  them.  Carriers 
are  liable  to  trover  by  the  vendor;  for  goods  while  in  their  possession  are  in  tran- 
sit: when  once  delivered  according  to  order,  the  carriers  are  discharged.  As  to 
their  right  of  action  for  the  carriage.  It  seems  that  unless  the  general  rule  be 
modified  by  some  special  agreement,  the  consignee  is  liable  for  freight  and  car- 
riage :  they  are  delivered  to  the  carrier  as  being  the  goods  of  the  consignee  to  be 
delivered  to  him.  Hence  the  consignee  may  sue  the  carrier  for  loss  or  damage, 
for  on  delivery  to  the  carrier,  the  property  vests  m  the  consignee,  subject  only  to 
the  right  of  the  consignor  to  stop  them  in  transitu.  3  Bos.  and  Pull.  48. 119.  and 
JhUton  V.  Solomonsan,  iH.  582.  Coix  v.  Harden^  4  East,  211.  1  Johns.  N.  Y.  Rep. 
Ludlow  V.  Bowne  and  £ddy. 

5thly.  The  bankruptcy  of  the  vendee,  does  not  of  itself  operate  as  a  counter- 
mand of  the  order,  or  avoid  the  sale. 

The  French  law  as  laid  by  Pothier  in  his  Traite  dii  Contrat  de  Vente.  n  3«^,  is 
conformable  to  this  section  of  the  Institutes  :  viz.  that  even  though  the  goods  be 
delivered  to  the  purchaser,  the  property  is  not  out  of  the  owner  till  they  are  paid 
for,  unless  under  a  special  contract  of  selling  them  on  credit. 

The  following  list  of  cases  on  the  subject  of  stoppage  in  Transitu,  may  be  of 
Use,  as  I  do  not  know  where  else  they  are  collected. 

Wisffman  t.  Vandeput,  2  Vern.  203.  A.  D.  1690. 

5nee  and  Baxter  v.  Prescott  et  al.  1  Atk.  246.     A.  D.  1743. 

Fearon  v.  Bowers,  cited  1  Hen.  Blacks.  3i54  :  A.  D.  1753. 

Bvrghall  V.  Howard^  cited  in  the  same  case.  32  Geo.  2. 

Birkit  y.  Jenkins  in  Vale  v.  Bale.  Cowp.  296. 

r2  Term  llcp.  (Durn.  antf  East,)  63. 
1  Hen.  Blacks.  :J57. 
Liekbarrow  v.  Mason,  -{  2  Hen.  Blacks.  211. 

J  5  Term  Rep.  6H3. 
[6  Term  Rep.  20, 

Solomons  v.  J^issin,  2  Term  Rep.  674. 
KinXock  V.  Craig,  3  Term  Rep.  119. 
Ellis  V.  Hunt^  3  Term  Rep.  464. 
JiTewBon  v.  Thornton,  6  Term  Rep.  20 
Owenson  v.  Morse.   7  Term  Rep.  65. 
Hodgson  V.  Loy,  7  Term  Rep.  441. 
Daws  V.  Peck,  8  Term  Rep.  330. 

*  Sweet  V.  Pvm,  1  East,  Rep.  4  ^  *  466 
Inglis  V.  Usherwood,  lb.  515, 
Feize  v.  Wray,  3  East,  93. 
WaUey  y.  Montgomery,  3  East,  583.           )■ 
Dixon  y.  Baldwin,  5  East,  175. 
J{ewson  y.  Thornton,  6  East,  20 
Cuming  v.  Brown,  9  East,  506. 

Sluhey  et  al.  y.  Heyward  et  al.  2  Hen.  Blacks.  504. 

Mills  y.  Ball,  2  Bosanq.  and  Pull.  457.  Oj/enheim  v.  Russel,  3  Bos.  and  Pull.  ii. 
hickardsan  V.  Goss,  3  Bos.  and  Pull.  119.  Scot  v.  PetU^  3  Bos.  and  Pull.  46l>. 
ilammon  y.  Jinderson,  4  Bos.  and  Pull.  (New  rep.)  6% 

jfortkie  y.  Cragg,  2  Esp.  rep.  613.  Wright  v.  Lawes,  4  Esp.  rep.  83. 
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Kymer  v.  Sowercropp^  1  Csmpb,  rep.  at  Nis.  Prius,  109.  .  Smith  v.  Goss^  1 
Campb.  282.  Harcy  v.  Mangles^  1  Campb.  452.  Harman  y.  Anderson,  2  Campb. 
243. 

I  have  met  with  but  the  following  two  cases,  among  the  American  Reporters. 
BoUingsworth  v.  Napier^  3  Caines  N.  Y.  rep.  182.  Ludlow  v.  Bowne  and  Eddy,  1 
Johns.  N.  Y.  rep.  1  in  error. 

§  43.  De  quasi  traditione,  p.  85.  Acquiritur  proprietor.  This  is  called  jich'o 
brevis  manus  :  which  takes  place  when  goods  are  put  into  the  possession  of  some 
person  by  way  of  deposit  or  loan,  and  are  afterwards  given  or  sold  to  the  same 
person,  he  being  already  the  possessor.    Dig.  23.  3.  43.    Harris. 

§  44.  De  traditione  davium,  p.  85.  The  spirit  of  this  section  would  embrace 
our  law  as  to  the  delivery  of  possession  by  the  delivery  of  documents  and  muni- 
ments of  title. 

§  46.  De  Imbitis  pro  derelicto,  p.  85.  The  English  law  of  waifes,  I  presume 
does  not  extend  to  this  country  :  in  that  country  waifes,  botia  tcaiviata  belong  to 
the  prince  by  prerogative,  1  Black.  Comm.  297. 

§  47.  De  jactis  in  Mare  levandte  navis  causa.  Item,  fyc,  "p  86.  As  to  things 
Jetsam,  Flotsam  and  Ligan,  see  1  Black.  Comm.  293. 

Furtum  eommittitJ]  None  of  those  goods,  which  are  called  Jetsam,  (from  being 
cast  into  the  sea  while  the  ship  is  in  danger)  or  those  called  Flotsam  (from  float> 
ing  aAer  shipwreck)  or  those  called  Ligan,  (that  is,  goods  sunk  in  the  sea,  but 
tied  to  a  buoy,  that  they  may  be  found)  are  to  be  esteemed  wreck,  so  long  as  they 
remain  in  the  sea.  And  by  3  Edw.  1  cap.  4.  it  is  enacted — That  if  a  man,  cat,  or 
dog,  escape  (dive  out  of  the  ship,  whereby  the  owner  of  the  goods  may  be  known,  neith- 
er  the  vessel,  nor  any  thing  therein,  shall  be  adjudged  wreck  ;  but  shall  be  restored  to 
the  owner,  if  he  claims  within  a  year  *  and  a  day.  A  man,  cat,  or  dog,  are  *  467 
only  put  for  examples  ;  but  all  other  living  things  arc  to  be  understood  ;  and,  if 
the  owner  of  the  ship  should  die  within  the  year  and  a  day,  his  executors  or  ad- 
ministrators may  make  proof.  2  Co.  in^t.  167, 163.  Wood's  inst.  214.  If  the 
goods  are  taken  away  by  wrong-doers,  the  owner  may  have  his  action  :  and,  if  the 
wrong-doers  are  unknown,  he  may  have  a  commission  of  oyer  and  terminer,  to  in- 
quire what  persons  committed  the  trespass,  and  make  restitution.     Harris. 

Tit.  2.  De  servitutibus,  p.  87.  Servitus  est  jus  quo  res  alterius,  rei  vel  persoruB 
servit.  Dig.  8.  1.  1.  J^emini  res  sua  servit.  Dig.  8.  2.  26.  Dig.  7.6.  5.  Servitus, 
a  service,  is  a  right  by  which  one  thing  is  subjected  to  the  use  or  convenience  of 
another  thing  or  person,  contrary  to  common  right ;  and  not  where  one  person  is 
subject  to  another  person ;  which  is  servitude,  though  sometime  called  servitus  : 
as,  servitus  uterina,  Taylor  426.  411.  407.  Inst.  1.3.  2.  Dig.  1.5.  4.  1.  In  trans- 
lating this  word  by  the  word  services  I  follow  Wood's  civil  law,  Taylor's  Elem. 
civ.  law.  and  Harris.  I  am  aware  that  lord  Mansfield  in  Waring  v.  Griffith  et  al. 
1  Burr.  443,  translates  it  Servitude.  But  he  was  more  intent  upon  the  substance, 
than  the  expression,  and  I  prefer  Taylor's  authority  as  a  critic,  to  Lord  Mansfield's. 
Cambaceres  has  Servitudes  ou  services.    Code  civil  Nap.  Art.  No.  526. 

§  1.  De  servitutibus  urbanis,  p.  88.  In  the  Roman  law,  all  houses  and  build- 
ings whether  in  town  or  country  are  called  Proidia  Urbana :  and  all  lands,  wheth- 
er meadow,  arable,  or  vineyard,  are  called  Prmdia  Rustica:  Dig.  50.  16.  198. 

Prttdia  urbana,  city  services  ;  are  affirmative  or  negative. 

Jlffirmative :  as  that  I  may  rest  my  beam  on  my  neighbor's  wall :  that  my  house 
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shall  in  part  rest  on  his  wall :  that  my  house  may  project  so  as  to  throw  the  path 
upon  his  premises  :  that  my  eaves  may  overhang  upon  his  side  :  that  my  sink  or 
gutter  may  pass  through  his  ground :  that  1  may  put  out  lights  that  overlook  him : 
that  my  prospect  shall  be  uninterrupted  by  his  buildings,  6lc.  all  of  which  are  no- 
ticed in  the  eighth  book  of  the  Digests. 

Jfegative  services  are,  that  his  eaves  shall  not  drop  upon  my  ground  :  that  he 
shall  not  build  so  as  to  darken  my  lights,  or  hinder  my  prospect :  that  he  shall  not 
put  out  a  window  to  overlook  me  ?  that  he  shall  not  raise  his  house  without  my 
permission. 

Pradia  rustica :    rural  services ;  are  a  right  of  passing  over  the  grounds  of  an- 
other, by  foot  path,   horse  path,  or  carriage  way :    Iter,   Actus,  Via  or  Aditus, 
468  *    Aqueducts,  a  right  of  water  course  :  a  right  *  of  drawing  water,  watering 
cattle,  hunting,  fishing,  making  lime,  digging  gravel,  &c. 
Others  are  personal  services,  such  as  the  rent  services  of  the  feudal  times. 
The  word   service  in  the  English  law,  answers  perhaps  more  properly  to  Ease- 
meiUj  than  any  other  synonyme,  and  indeed  is  used  synonymously.    Jacob's  Law 
Diet,  voce  Easement.    But  on  reflection  I  have  preferred,  service.     As  to  the  law 
on  this  subject  see  Reynolds  v.   Clarke^  2  Lord  Raym.  1809.  Str.  634.    Peppin  v. 
Shakespear,  6  Dum.  and  East,  748.    Men  v.  Ormonde  8  East,  4.    The  pleading  is 
required  to  be  strict. 

I  collect  the  following  observations  from  the  notes  of  Ferriere  in  Loco. 
.  Services,  are  incorporeal  rights  incident  to  rural  or  city  estates.  They  do  not 
lie  in  livery.  Dig.  41. 1.  43. 1.  Dig.  8.  2.  32. 1.  Dig.  8. 1. 14. 17.  They  cannot 
therefore  be  acquired  by  usucapion,  which  applies  to  things  in  possession  only. 
But  they  can  be  prescribed  for,  and  10  years  gives  a  title  between  parties  present, 
and  20  years  against  absentees.  But  the  original  title  must  be  bona  fide,  nee  vt, 
nee  clam,  nee  preeario,  otherwise  the  prescription  must  go  beyond  100  years  accord- 
ing to  Cujacius  ad  Leg.  14^.  de  servitut.  These  services  might  depend  on  stipu- 
lation and  contract.  A  right  of  way  could  not  be  for  a  way  of  less  than  eight  feet 
when  straight,  and  sixteen  when  crooked.     Dig.  8.  3.  8. 

Tit.  4.  §  1.  Q^ibus  modis  canstUuitur,  p.  90.  In  England  there  are  no  usu- 
fructs under  that  name.  Estates  at  will  and  for  years  however  are  of  the  same 
nature,  and  usufructs  might  doubtless  be  created  by  compact.  The  use  of  the 
old  English  law  previous  to  the  statute  for  transferring  uses  into  possession,  27 
Hen.  8  ch.  10,  were,  as  Blackstone  observes,  2  Comm.  327,  more  analagous  to  the 
fidei'Commissum  or  testamentary  trust-estate  of  the  Romans,  than  to  the  usufruct 
of  an  estate. 

§  2.     ^uibus  in  rebus  eonstituitur,  p.  91.     Senatns  censuiL    Dig.  7.  5. 1.  2. 

Quasi-usufruct  may  be  of  certain  cloaths,  as  vestes  seniles  et  funeralts,  or  what 
our  New  England  people  would  call  a  go-to-meeting  coat :  which  is  used  so  spar- 
ingly that  it  is  long  before  it  is  destroyed  by  use. 

§  3.     Qiiibus  modis  finitur  p.  91.     Statuit,  constitulio,  viz.  Cod.  3.  23. 16. 

It  may    cease    by    non-user    for  one  year  in  respect  of   things   moveable, 

469*    *  and  two  as  to  things  immoveable.    Dig.  8. 1.  4.  but  by  an  ordinance  of 
Justinian,  three  years  as  to  things  moveable. 

Qiia  res  cansolidatio  appellatur»    This  is  similar  to  merger. 

Tit.  5.  §  1.     Q^id  intersit  inter  usvfructum,  &c.  p.  93.    Use  differs  from  usu- 
fruct.   Ist.  The  latter  may  be  divided,  the  former  is  indivisible,  L.  5.  ff,  de 
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umifhict.  L.  19.^.  h.  1.  Sndly.  The  asufract  extends  to  all  the  fruit  or  pro- 
duce of  the  object,  the  use  only  to  the  immediate  want  of  the  user.  L.  12.  §  1. 
et  aeq,ff.  h.  1.  3rdly.  The  usufructuary  can  lend,  sell,  Jkc,  which  is  not  an  in- 
cident of  use.  4thly.  Tbe  usufructuary  is  bound  to  repairs  and  replacements, 
which  the  heir  is  not.    Ferriere  in  loc. 

Minus  antem.l  An  Use^  by  the  laws  of  England^  is  of  as  great  an  extent,  as  an 
'usufruct  by  the  Roman  law.  And  by  27  H,  8.  He,  who  haih  the  use  of  land,  is 
deemed  to  have  the  land  itself.  But  as  to  such  uses  and  rights  of  habitation,  which 
were  among  the  Romans,  though  our  laws  have  not  treated  of  them  in  any  partic- 
ular manner,  yet  they  may  certainly  be  granted  and  acquired  by  special  conve- 
Bants  and  agreements,  as  was  said  of  usufruct.  Usus  apud  nos  aque  late  extenditur^ 
dtque  ususfruetus  apud  authores  juris  civUis;  sed  non  video,  cur  idem  jus  tam  ds 
vsuj  tU  illi  eum  inteUigunt,  quam  de  habitatione,  apud  nos  non  teneai,  quod  olim  in- 
ter Romanos  tenehat.    Cowel,  h.  t.  Wood's  imp.  Law.  151.    Harris. 

J^udum  kabet  usum."]  An  usufruct  is  a  right  of  enjoying  all  the  fruits  and  rev- 
ennes,  which  the  estate,  subject  to  it,  is  capable  of  producing ;  but  an  use  consists 
only  in  a  right  to  take  out  of  the  f'  lits  of  the  ground  what  is  necessary  for  the 
person,  who  has  the  use,  or  what  is  settled  by  his  title ;  and  the  surplus  belongs 
to  the  proprietor  of  tbe  estate  :  thus  those,  who  haye  the  right  of  use  in  a  forest 
or  copice,  can  only  take  what  is  necessary  for  their  use,  or  is  regulated  by  their  ti- 
tle. And  he,  who  has  the  use  of  any  other  ground,  can  only  take  out  of  it  what 
shall  be  necessary  to  supply  the  occasions  he  shall  have  for  those  kinds  of  fruits, 
which  the  ground  produces:  or  the  use  may  even  be  restrained  to  certain  kinds  of 
fruits,  or  revenues,  without  extending  it  to  others.  Thus  we  see  in  the  Roman 
'  law,  that  he,  who  had  only  the  simple  use  of  a  piece  of  ground,  had  no  share  of 
the  corn  or  oil,  which  grew  in  it ;  and  that  he,  who  had  the  use  of  a  flock  of 
sheep,  was  restrained  only  to  make  use  of  them  for  dunging  his  grounds  and  had 
no  share  either  in  the  wool  or  lambs :  and  even  of  the  milk,  it  is  said  in  some  pla- 
ices, thatlhe  usuary  could  take  but  a  very  small  portion ;  and  in  others,  that  he 
had  no  right  to  any  of  it.    ff.  7.  t.  8.  L  12.     Domat.  lib.  1.  f.  2.  sect.  2.    Harris. 

§  2.  *  JEdium  usus,  p.  93.      No  doubt  the  right  to  assign  the  usufVuct    470  * 
of  a  house,  might  be  the  subject  of  special  contract  under  the  Roman  law. 

In  what  cases  a  clause  in  a  lease,  prohibiting  assignment  or  under-letting,  shall 
rank  under  usual  and  proper  covenants,  see  Vere  v.  Loveden,  82  Vez.  179,  and 
the  cases  there  cited ;  also  Jorus  v.  Jones,  lb.  186.  and  Weatherall  v.  Gearing, 
lb.  511.  Watson  v.  The  master  of  Hemsworth  Hospital,  14  Vez.  333.  But  a  pro- 
hibition of  assigning  without  licence,  ceases  on  licence  once  granted.  Brummd 
T.  Macpherson,  lb.  173,  and  Jones  y.  Jones,  12  Vez.  191. 

Such  a  prohibiting  clause  howeyer,  becomes  void  on  the  bankruptcy  of  the  les- 
see. Weatherall  Y,  Gearing,  504.  Agreement  to  let,  not  held  a  lease  if  any  thing 
executory  remained.     12  Vez.  4  13. 

Jfostra  dedsione,]  Whoeyer  hath  a  right  of  habitation  in  an  house,  or  in  a  part 
of  it,  may  assign  over  and  let  out  his  right  to  another,  unless  the  instrument,  from 
which  he  derives  his  title,  bears  some  condition  to  the  contrary  :  and  the  right  of 
habitation,  as  well  as  that  of  use,  if  simply  given,  continues  during  the  life  of  him, 
vrb9  possesses  it  Cod.  3.  t.  33.  L  13.  de  usufnutu  et  habitatione.  ff.  7.  t.  6.  /.  10. 
sect.  3.    Harris. 

§  4.     De  Pecorum  usu,  p.  94.      Tindar  v.   Wadsworih,  2  East,  155,  is  an  action 
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by  a  oommoner  for  taking  away  the  dung  from  a  common  :  it  was  found  that  the 
plaintiff's  injury  would  not  amount  to  more  than  a  farthing :  held  that  the  action 
would  lie. 

§  6.  Transition  p.  94.  By  the  civil  law  in  Justinian's  time,  there  were  tliree 
modes  of  acquiring  title  in  common  use  :  to  wit,  legal  adjudication  :  transfer  hj 
operation  of  law  :  and  uscapion  including  prescription.  Transfer  by  mancipation, 
and  by  legal  cession  were  out  of  use.  L.  11.  Cod.  de  usucap.  transf.  Cujas  ad  loc. 
Ulpian  fragm.  tit.  19.  Ferriere. 

TU.  6.  PrtBciptta  usucapiojiis  requisita.  viz.  fyc.  p.  95.  See  2  Blacks.  Comm. 
263. 

Et  ideo  constitutionem.'i  vid.  Cod.  7.  t.  31.  I.  un.  De  usucapione  transfotmanda^  et 
de  svhlata  differentia  rerum  mancipi  et  nee  mancipi.  By  the  common  law  of  Eng- 
land the  time  of  prescription  is  that  time,  of  which  there  is  no  memory  of  man,  or 
record,  to  tlie  contrary  j  for  if  there  is  an)'  sufficient  proof  of  a  record  or  writiirg 
to  the  contrary,  although  it  exceeds  the  memory  or  proper  knowledge  of  any  man 
living,  yet  it  is  deemed  to  be  within  the  memory  of  man  :  and  this  is  the  reason, 
that  regularly  a  man  can  not  prescribe  or  allege  a  custom  against  an  act  ef  parlia- 
*  471  ment,  because  it  is  the  highest  proof  and  matter  of  record  *  in  the  law.  Co, 
lAtt.  115.  But,  although  a  prescription  is  said  to  be  constituted  by  a  portion  of  time, 
which  exceeds  the  memory  of  man,  yet  this  is  not  always  true  ;  for  our  laws  ad- 
mit a  great  variety  of  prescriptions  ;  which  for  the  sake  of  order  may  be  divided 
into  two  sorts; into  those,  which  secure  us  from  loss  and  punishment;  and  in- 
to those,  which  enable  us  to  acquire  a  property. 

The  statute  of  the  31st  of  Eliz.  cap.  5.  bars  all  popular  actions  on  account  of  of- 
fences by  a  prescription  of  two  years,  in  the  case  of  the  king,  and  by  a  prescrip- 
tion of  one  year,  when  there  is  an  informer.     Other  penal  statutes  allow  different 

periods  to  prescribe  in as  one  year;  (Z  H.  7.  c.  1.  21.  Eliz.e.  4.) six 

months;  (5  Eliz  c.  6.) three  months;  (1  £rf?c.  6,  c.   1.) one   month; 

23  Eliz.  c.  1.)  ^c    ^c.  fyc. and,  by   the  common  law,  if  a  man  is  acquitted 

upon  an  indictment  of  murder,  he  may  afler  a  year  and  a  day  plead  pre- 
scription against  any  appeal  brought  by  the  wife,  or  the   next  of  kin  to  the  party 

killed.    Jiatura  brevium  624.  G. Things  immoveable  also,  whether  coporeal 

or  incorporeal,  are  variously  prescribed  to.  The  most  usual  prescription  is  that, 
which  is  called  emphatically  the  longest,  and  extends  beyond  the  memory  of  man  ; 
for  whoever  will  prescribe  against  another  in  regard  to  the  maintenance  of  a  chap- 
lain to  celebrate  divine  service,  the  repairs  of  a  church,  an  annuity,  or  any  ser- 
vice in  his  fee,  he  must  prove  them  to  have  been  time  out  of  mind,  or  he  does 
nothing.  But  there  are  prescriptions  of  a  shorter  time,  as  of  40  years  in  the  case 
of  predial  tithes,  by  the  2d  and  3d  of  Ed.  VI. — of  five  years  for  lands  and  tene- 
ments, when  a  fine  hath  been  lawfully  acknowledged  with  the  due  proclamations. 
(4  Hen.  7.  c.  24.) of  three,  years,  when  lands  and  tenements,  gotten  by  forci- 
ble entry,  have  been  so  long  held  in  quiet  possession  ;  (S  H.6.  c.  9.) of  a  year 

and  a  day  for  a  villein  to  assert  his  liberty  against  his  lord,  if  the  villein  has  con- 
tinued so  long  in  ancient  demesne,  or  in  any  of  the  king's  cities  or  towns,  without 

being  claimed  or  molested. of  a  year  and  a  day  for  the  confirmation  of  any 

deed  made  by  one,  who  is  in  prison,  unless  he  who  made  it,  doth  in  the  interim  re- 
voke it. Also  of  a  year  and   a  day,  to  hinder  the   entry  of  him,   who,   having 

omitted  to  make  continual  claim,  endeavors,  afler  a  descent  cast,  to  recover  lands 
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aind  tenements,  of  which  he  hath  been  unjustly  disseised.  Co.  1.  irist.  page  250,  ^c. 
of  carUinttal  claim.  But  prescriptions  do  not  take  place  in  all  things.  No  man 
can  prescribe,  for  example,  to  things  not  in  commerce,  nor  to  those,  of  which  the 
king  is  properly  the  sole  lord  ;  nor  to  a  custom,  which  is  repugnant  to' reason  or 
good  manners.  Co.  Litt,  lib.  2d  sect.  212.  of  villenage.  And  it  is  a  known  max- 
im, in  the  *  laws  of  England,  "  that  no  prescription  in  lands  maketh  a  *  472 
right."     Doa.  and  Stud,  Dial.  1.  cap.  8.    CoweVs  init.  h.  t.    Wood's  inst.  297,  298. 

The  following  observations  extracted  from  Ferriere,  are  worth  attention  j  Black- 
stone  in  his  note  f.  2  Comm.  p.  264,  is  accurate,  when  he  speaks  of  usucapion 
being  the  same  with  prescription,  but  the  observation  is  true  under  the  Justinian 
code  only. 

Usucapion  is  the  right  acquired  by  the  long  possession  of  any  thing  substantial 
and  corporeal  to  the  exclusion  of  the  real  owner,  or  of  a  creditor  by  pledge. 
Usucapion  arose  from  the  law  of  the  12  tables.  Prescription  was  in  its  origin,  a 
creature  of  prtetorial  edict.  Usucapion,  was  perfected  by  one  year's  possession 
of  a  moveable,  and  two  years  of  an  immoveable  chattel :  prescription  required  ten 
years  as  against  parties  present,  and  twenty  years  as  against  parties  absent.  Usu- 
capion did  not,  while  prescription  did,  take  place  as  to  incorporeal  hereditaments, 
as  services  incident  to  estates.  Usucapion  transferred  the  property  of  the  things 
itself.  Prescription  operated  only  in  bar  of  the  right  of  the  owner  or  mortgager. 
Justinian  however  seems  to  have  converted  usucapion  into  prescription,  add  action 
therefore  lies  under  the  Justinian  code,  to  recover  the  possession  of  prescriptive 
property.  Cod.  de  usucap.  transform.  An  original,  fair  and  bona  fide  possession 
by  the  prescriber,  was  necessary  to  support  this  title,  without  knowledge  at  the 
time  of  any  fraud  or  deceit  upon  the  real  owner  :  though  if  such  knowledge  ac- 
crued afterwards,  the  usucaptor  or  prescriber,  was  not  therefore  bound  to  give 
up  the  property,  if  he  originally  came  by  it  honestly  on  his  part.  Nor  could  this 
kind  of  title,  support  a  right  to  things  originally  stolen,  or  forcibly  acquired. 
Nor  in  certain  cases  to  fiscal  or  imperial  property.  Cod.  ne  rei  domin.  Lex  18 
ff,  de  usurp,  et  usucap.  Lex  96.  §  1.  Jf.  de  Legat.  Lex  penult.  Cod.  de  prcpos. 
sac.  cub. 

§  2.  De  rebus  furtivis  et  vi  possessis,  p.  96.  Mis  quoque  modis.  See  Dig.  17. 1. 
67.    Dig.  41.  3. .%.  1.    Dig.  41.  7.  3. 

^:ujod  autem  ad  eas  qua  solo  contenentur.  See  Cod.  de  priescrip.  long  temp,  et 
de  prsscrip.  30  vel  40  ann.  * 

The  English  law  respecting  goods  purchased  out  of  market  overt,  will  coincide 
with  the  doctrine  here  laid  down.  How  far  sale  in  market  overt  protects  property ^ 
and  concerning  the  restrictions  attending  the  sale  and  purchase  of  horses  particu- 
larly see  2  Blacks.  Comm.  449,  and  Wood's  inst.  of  the  laws  of  England  210.  211. 
In  WUkinson  v.  King,  2  Campb.  335.  it  was  determined  that  the  owner  of  goods 
having  sent  some  lead  to  a  wharfingers  m  South wark,  where  lead  was  accustomed 
to  be  sold,  *  and  the  wharfinger  sold  it  to  a  bona  fide  purchaser,  without  373  * 
authority  from  the  owner,  the  latter  might  bring  trover  against  the  purchaser  ;  be- 
cause a  wharf  where  goods  of  various  kinds  are  deposited,  cannot  be  considered 
as  market  overt  for  the  purchase  and  sale  of  goods. 

I  observe  the  judges  of  the  supreme  couirt  have  not  adopted  the  statutes  of  Eng- 
land as  to  the  sale  of  horses,  as  part  of  the  law  of  Pennsylvania.  Nor  do  I  find 
mny  reported  decisions  upon  the  subject.    Hence  I  presume  the  general  principtes 
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t>f  the  English  law  will  preTail  here  :  vii.  that  every  fair  is  market  overt  for  the 
property,  for  the  sale  whereof,  the  fair  is  held  under  the  law  authorizing  it.  That 
every  store  is  market  overt  for  the  goods  usually  sold  at  such  store,  unless  the  sale 
be  to  a  person  cognizant  of  fraud  in  the  storekeeper,  to  an  infant,  or  to  a  feme 
covert  of  goods  not  usually  purchased  by  feme  coverts.  Provided  also,  the  sale 
be  made  in  all  respects  in  the  accustomed  manner. 

The  other  part  of  this  section  contains  the  principles  that  relate  to  bona  fide 
purohasers  without  notice  ;  see  the  cases  collected  in  2  Fonblanque,  151,  and  Sug- 
den,  (law  of  vendors)  119.  476-479.  488,  to  which  add  2  Vez.  jun.  458.  Jerrard  v. 
SaundtTS*  9  Vez.  24.  Walwyn  v.  Lee,  The  following  cases  determine  that  notice 
of  an  act  illegal  or  not  legally  conducted,  will  not  affect  the  purchaser,  Tonkiru  v. 
Ennis,  1  Eq.  Ca.  Ab.  334.  5  Co.  rep.  60.  Cliapvian  v.  Emery^  Cow.  280.  Doe  v. 
j/tfutledge^  lb.  per  lord  Mansfield  711-712.  Bushel  v.  Bushel,  1  Schoales  and  Lef- 
roy's  rep.  92-103.    Latouche  y.  Lord  Dusany,  lb.  137. 157. 

Jiliisquoqu6niodis,p.98.    Dig.  17. 1.  57.    Dig.  41.  3.  36. 1.    Dig.  41.  7.  3. 

QttO(£  autem  ad  eas  qwB  solo  eontinentur.  Cod.  de  prescript,  long.  temp,  et  de 
prtBscript.  30.  vel  40.  ann. 

§  6.  De  errore  falsa  eauste,  p.  98.  Dig.  41.  3.  27.  Dig.  41.  6. 1.  Dig.  22.  6- 
4.    Dig.  41.  4. 11.    Dig.  41. 10.  ult.  1. 

§  De  aecessione  possessionis,  p.  99.  Qitod  nostra  eonstitulio.  Cod.  7.  31.  lex 
unic.  de  usucap.  transf. 

Tet  in  chancery  the  taking  of  an  estate  with  notice  of  prior  title  is  dolus  malus. 
Dig.  4.  3.  Le  Jfeve  v«  Le  JWve,  3  Atk.  654.  Amb.  446.  S.  C.  and  to  the  same  pur- 
pose. 

§  8.  Inter  venditUmem  guoque  et  emptoremy  &c,  p.  99.  Dig.  41.  3. 14.  Dig.  44. 
3.  6.  Dig.  41.  2. 13.  4.  But  if  the  possession  of  the  seller  was  fraudulent,  though 
that  of  the  buyer  was  fair,  the  times  could  not  be  joined.  Dig.  41.  2.  13. 1.  but 
the  buyer  must  take  commencement  from  his  own  fair  purchase.    Dig.  44.  3.  5. 

*  474  Still  if  the  purchase  *  being  with  knowledge  was  fraudulent,  the  buyer 
could  take  no  benefit  by  prescription.  These  rules  were  not  so  strict  in  cases  of 
heirs,  who  took  the  titles  of  the  deceased  such  as  they  were.    Dig.  50. 17.  59. 

§  9.  De  his  qui  afiseo  aut  Imp.  i&c.  p.  99.    Edicto  Divi  Marcu    Cod.  2.  37.  3. 

VoHStitutio  autem.    Cod.  7.  37.  2.  exception  as  to  the  property  of  minors. 

Divina  ConstUutio.    Cod.  7.  36.  3. 

Idh.  IL  Tit.  7.  §  1.  De  mortis  causa  danationihuSf  p.  100.  By  the  civil  law, 
donations  mortis  causa  required  three  circumstances  to  accompany  them ;  1st. 
They  should  be  made  under  expressed  apprehension  of  death :  21y.  In  the  pres- 
eace  of  the  donee  :  31y.  They  were  revocable  on  the  recovery  of  the  sick  person. 
A  filius  familias,  might  with  the  consent  of  his  father,  make  a  donation  mortis 
tausay  though  he  could  not  make  a  will.  Dig.  19.  6.  25.  As  to  their  revocation, 
lee  Dig.  34.  5. 19  d^  22  &  23  dr  12.  ds  rebuj  dvbiis.  These  donations  were  inva- 
lid as  against  creditors  :  sicul  legata  non  debenture  nisi  dedueta  are  alieno  aUqwiA 
supersity  nee  mortis  causa  donatUmes  debenture  sed  ii^rmawtur  per  as  alienum. 
Dig.  35.  2.  66. 1.  herein  agrees  the  English  Itw,  Drury  v.  Smith :  Smith  v.  Casen^ 
1  P.  Wms.  405.  See  further  as  to  donations  mortis  causa,  Laujson  v.  Lawson,  1 
P.  Wms.  441.  MiUer  v.  MiUer  etal.d?.  Wms.  357.  Men  v.  Jirme,  1  Vern.  365. 
Douglas  V.  Ward,  1  Ch.  Ca.  99.  Ward  v.  Turner^  1  Vez.  sen.  431.  and  the  cases 
thecein  cited.    BlowU  v.  Burrow,  I  Vez.  jun.  546,  same  case  in  4  Br.  Ch.  Ca.  72. 
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Hughes  V.  Hughes^  Finch^e  prec.  in  chan.  269.  Jones  v.  Srf^y,  lb.  300.  Basset  r. 
jynte,  Campb.  318.  Ward  v.  Turner,  1  Dick.  171.  Whether  a  donation  mortis 
causa  may  be  by  deed  without  delivery,  see  Johnson  y.  Smith,  1  Wez.  sen.  314, 
compared  with  Tate  v.  HUiert,  2  Vez.  jun.  111.  4  Br.  Ch.  Ca.  286,  and  the  obser- 
Tations  of  the  Chancellor  in  ^ntrohus  t.  Smith,  12  Ves.  41.  By  the  civil  law  sncb 
a  gift  might  be  by  writing. 

§  2.  i>e  simpliee  inter  vivos  donatume.  Not  only  notorious  ingratitude  would 
give  a  right  to  reclaim  the  gift,  Cod.  de  revocat.  donat.  but  the  subsequent  birth 
of  children,  Dig.  35. 1. 102.  It  might  be  by  writing.  2  Just.  Inst.  1.  7.  2.  Cod. 
8.  54.  3  &  35.  §  5.  Delivery  is  incident  to  a  gift,  2  Blacks.  Comm.  441.  If  un- 
accompanied by  delivery  it  amounts  only  to  a  contract,  and  this  requires  a  consid- 
eration to  support  it.  lb.  See  also  Tale  v.  HUbert,  2  Vez.  jun.  111.  4  Br.  Ch.  Ca. 
286  and  the  Chancellor's  observations  on  Dig.  39.  6.  27.  page  293  of  that  caseja 
Brown.  See  also  the  case  of  Hassel  v.  7^^e,*Ambler,  *  318,  and  Kent's  *  475 
remarks  in  Jioble  v.  Smith  et  al.2  Johns.  N.  T.  Rep.  55,  who  observes  very  truly 
that  the  dictum  ascribed  to  lord  Coke  in  fVortes  v.  Clifton,  1  Roll's  rep.  61.  that 
by  the  civil  law^a  gifl  of  goods  was  not  valid  without  delivery,  but  that  it  wa» 
valid  by  the  English  law,  is  untenable  in  both  respects. 

§  3.  De  donatione  ante  nuptias  vet  propter  nuptias,  p.  102.  These  were  of  tW9 
kinds,  marriage  presents,  sponsalia  largitas,  and  gifts  in  some  sort  by  way  of  joint- 
ure,  dotis  campensandtB  causa.  Formerly  (that  is  in  early  periods  of  the  Roman 
law)  'these  could  only  be  made  before  marriage.  Cod.  L.  17.  de  donat.  ante  nupt, 
and  Cod,  L.  8.  de  repud :  but  Justinian  permitted  this  second  kind,  to  be  made 
also  after  marriage.    Lex  uU,  Dig.  de  eodem. 

How  far  such  donations  will  be  supported  as  against  creditorsy  see  RandaU  v. 
Morgan,  12  Vez.  74.  and  the  cases  there  referred  to  :  also  Kidney  v.  Coussmaker^ 
12  Vez.  155. 

§  4.  Dejure  aecrescen^,  p.  103.  See  post  Inst.  III.  4.  4.  In  Grant  v.  Kearrie^ 
in  the  common  pleas  at  Northumberland,  a  case  of  a  tract  of  land  taken  up  in  the 
joint  names  of  William  M* Murray  and  George  Grant,  I  held  that  the  doctrine  of 
survivorship  did  not  apply.  These  cases  seemed  to  me,  cases  of  partnership,  rath- 
er than  jointenancy.  In  June  1812,  the  supreme  court,  te which  Grajit  v.  Kearne^ 
was  removed  by  error,  agreed  in  opinion  with  the  courfvelow,  and  held  that  the 
right  of  survivorship  did  not  attach  upon  property  so  held.  In  wills,  the  court  of 
chancery  leans  against  the  Ju>s  accrescendi^  4  Vez.  551.  Russet  r.  Long, 

See  1  Cod.  de  comm.  serv.  Manumitt.  and  Dig.  18. 1.  de  contr.  empt. 

Tit.  8.  Quibus  alienare  licet,  p.  104.  Consult  on  the  right  of  the  husband  to- 
aliene.  Cod.  de  rei  vendic.  Cod.  de  jur.  dot.  Cod.  de  rei  uxor,  act.  Dig.  23.  3. 
Dig.  23.5.    Dig.  23.4. 

Remedium  imposuimus.    Cod.  5. 13. 1.  unic. 

See  Woollands  v.  Groweher,  12  Vez.  174.  as  to  the  necessity  of  the  wife's  con- 
sent and  the  mode  of  taking  it.  Also  Murray  v.  Lord  Elibank,  13  Vez.  1.  and 
Sturgis  V.  Corp,  13  Vez.  190.  and  Essex  v.  Atkins,  14  Vez.  547.  where  the  court 
at  last  determined  that  a  married  woman  may  bind  her  separate  property,  without 
the  assent  of  her  trustees,  unless  their  assent  be  made  necessary  in  the  trust  deed. 

§  1.  De  ereditore,  qui  licet  non  sit  dominus,  4«*c,  p.  105.  Constitutione  cansultum 
est.     Cod.  8.  34.  3.  dejur.  dom,  impetr,  see  also  post  Inst.  III.  154.  Dig.  13.  7.  9. 

As  to  the  difference  between  a  pledge  and  a  mortgage,  and  in  what  cases  the 
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*476  creditor  may  dispose  of  the  pledge,  see  Be  Mainhray  v.  Metcalfe*  Free, 
in  ch.  419,  and  2  Vern,  691.  Jones  y.  Smith,  2  Vez.  jun.  378,  and  Cortelyou  ▼. 
Lansing,  2  Caines'  cases  in  error  202,  A  mortgage  is  a  pledge,  of  which  the  ah- 
Bolate  interest  vests  in  the  creditor  at  a  fixed  time,  if  the  debt  be  not  satisfied.  A 
pledge  cannot  be  sold,  even  during  the  lifetime  of  the  debtor,  unless  afler  previous 
demand,  and  reasonable  notice  by  the  creditor,  who  has  not  the  property  in  the 
pledge,  but  a  lien  only  on  it. 

§  2.  De  pupiilo  qui  licet  Dominus,  &c.  p.  105.  The  law  of  England  is  the  same 
with  that  here  laid  down.  If  an  infant  deliver  money  to  a  person,  it  may  be  re- 
covered in  an  action  of  account.  See  the  authorities  collected  in  1  Com.  on  Con- 
tracts, 143. 

§  3.  Continuatio,  p.  106.  The  reason  of  the  law  here  laid  down  respecting  tu- 
tors and  pupils,  extends  to  minors  and  curators.  L.  5.  Cod.  de  in  integr.  test, 
minor,  Dig.  45. 1.  6.    Dig.  26.  5.  8.  3. 

As  to  the  consequences  of  pupillage  by  the  civil  law. 

1st.  The  pupil  is  not  entitled  to  an  obligation  for  money  lent  by  him,  because 
he  cannot  transfer  the  property  of  the  loan  to  the  borrower.  Dig.  26. 8. 9.  Hence 
the  borrower  becomes  liable  to  the  condictio  certi  quasi  ex  mutuOy  Dig.  12. 1. 11.  § 
ult.  Dig.  12. 1. 12.  Dig.  12. 1. 19.  1.  If  the  borrower  had  spent  it  mala  fide,  the 
Ibction  ad  ezhibendum  lay,  in  which  damages  beyond  the  principal  might  be  recov- 
ered. §  i^fra de  off.jud.  Dig.  12. 3. 3.  21y.  Neither  conld  the  pupil  pay  a  debt; 
but  if  the  creditor  received  it,  and  employed  the  money  bona  fide,  he  was  answer- 
able. Dig.  46.  3. 14.  ult.  and  26.  8.  9.  2,  Sly.  A  debtor  could  not  pay  his  pupil- 
creditor,  unless  under  the  authority  of  the  tutor.  Dig.  46.  3.  15.  But  if  the  mon- 
ey either  remained,  or  was  expended  by  the  pupil  in  necessaries,  it  could  not  be 
demanded  a  second  time  :  the  debtor  might  plead  in  bar,  exception  of  fraud.  Dig. 
44.  4. 15  and  44.  4.  4.  4.  Dig.  46.  3.  47  and  46.  3.  66.  But  Justinian  required  a. 
judgment  to  authorize  the  payment  even  under  the  authority  of  the  tutor  in  cases 
above  a  certain  sum.     L.  25  and  L.  27.  Cod.  de  administr. 

Tit,  9.  §  1.  Z>e  liberis  in  potestate,  p.  107.  PecuUum  is  the  private  property, 
that  slaves  or  sons  of  families  might  acquire  independent  of  the  master  or  father. 

Peculium  castrense,  was  the  acquirements  of  the  son  during  actual  military  ser- 
vice. 

Peculium  quasi  castrense  trha  the  acquirements  of  the  son  in  militia  togata  et  in- 
ermi,  or  in  the  imperial  household,  or  by  means  of  some  ecclesiastical  benefice,  or 
legal  employ. 

*477  *  Peculium  adventitium,  was  the  property  acquired  by  the  son  by  his 
own  industry,  by  bequests  on  the  maternal  side,  or  by  the  liberality  of  friends, 

Peculium  profectitium,  was  the  gain  made  by  the  son,  on  the  father^s  stock  or 
capital. 

The  father's  absolute  authority  over  the  property  of  the  son  was  first  taken 
away  with  respect  to  the  peculium  castrense.  Dig.  37.  6.  1.5.  Dig.  39. 17.  de 
castr.  pec. 

Next  as  to  the  peculium  quasi  castrense^  Cod.  de  castr.  omn.  palat.  pecul.  see 
also  post  Inst.  2. 11.  6. 

As  to  the  peculium  adventitium,  it  was  modified  by  the  Theodosian  Code,  de 
matern.  bon.  and  de  bon.  qu.  liber,  and  by  the  Justinian  Code  of  the  same  title. 

The  peculium  profectitiumf  remained  subject  to  the  fathers'  claim  according  to 
the  present  section. 
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Bj  the  Code  Civil  Nap.  fathen  have  a  right  to  the  property  of  their  ohildrea 
until  the  age  of  eighteen,  or  previoas  emancipation :  that  property  excepted  which 
was  acquired  by  the  personal  industry  of  the  child.    Art.  372.  384.  387. 

In  England  and  in  thia  country  the  father  is  entitled  only  to  the  earnings  of  the 
child  until  he  be  of  full  age.  If  any  property  descend  or  be  giyen  to  the  child,  the 
father  is  no  more  than  a  trustee  and  must  account  when  the  son  is  of  age.  1  Bl. 
Comm.  453. 

§  2.  De  emaneipatione  liberorum,  p.  108.  Ex  anteriarihu  eotutUutionibut*  lex. 
1.  and  lex.  2.  Cod.  Theod.  de  maternis  bonis. 

Ideoque  statuimtu.    Cod.  6.  61.  6. 

The  French  code  allows  of  emancipation  by  the  father,  or  by  the  mother  if  the 
father  be  dead,  at  the  age  of  fifteen.  But  a  son  deprived  of  father  and  mother 
cannot  be  emancipated  till  eighteen.  An  emancipated  minor  can  do  no  acts  but 
such  as  are  merely  administrative  :  he  cannot  borrow  without  the  advice  of  family 
counsel :  his  bargains  may  be  moderated  when  excessive.  He  is  coasidered  as  of 
age  as  to  his  trading,  if  he  enters  into  trade.    Art.  476.  487. 

§  3.  De  servis,  p.  108,  ^he  history  of  slavery  in  England  and  the  history  of 
villeinage  as  connected  with  it,  is  well  treated  in  Hargreave's  argument  in  the 
case  of  James  Somerset^  the  negro,  XI.  State  trials  p.  339.  He  was  a  heathen  or 
unbaptized  negro.  I  have  already  referred  to  the  supposed  efficacy  of  baptism  in 
Sir  Thomas  Grantham*s  case,  3  Mod.  120 ;  a  superstition  very  creditable  to  the 
christian  religion.  Even  so  late  as  5  William  and  Mary  in  the  case  of  Gelly  v. 
CZfve,  cited  in  Chamberlain  r,  Hervey.  I  Lord  Ray m.  146.  it  was  decided*  that 
trover  would  lie  for  a  negro  boy,  for  they  are  heathens  and  therefore  a  *  478 
man  may  have  property  in  them. 

Since  the  deci8io|hpf  Somerset,  the  cases  relating  to  slavery  are  few.  In  3  Es- 
pinasse's  Nisi  Prius  Reports,  p.  3.  Easter  term,  1799, 1  find  the  case  of  Alfred  v. 
the  Marquis  of  Fitzjames,  Assump.  for  servants  wages.  Plaintiff  proved  the  time 
he  had  served,  and  relied  on  a  quant,  mer.  Lord  Kenyon  determined,  that  unless 
there  was  an  agreement  for  wages  during  the  time  of  his  service  in  England,  the 
negro  could  recover  none. 

I  have  thought  it  expedient  to  add  here,  the  reported  cases  respecting  slavery 

*  * 

'in  the  American  books,  (except  2  Bay's  S.  Carolina  Rep.)  From  which  some 
idea  may  be  obtained  of  the  legal  situation  of  negro  slaves.  I  have  not  the  oppor- 
tunity of  referring  to  the  various  acts  of  assembly  passed  on  this  subject  in  the 
several  states  to  the  southward  of  Pennsylvania,  and  the  present  notices  on  the 
subject  will  of  course  be  defective,  but  they  will  be  relevant  so  far  as  they  extend. 
In  the  preceding  part  of  the  notes,  page  407, 1  have  treated  at  some  length  the 
general  subject  of  slavery ;  to  which  this  note  may  be  considered  as  an  addition. 

To  the  northward  and  eastward  of  New  York  and  Pennsylvania,  slavery  is  so 
nearly  abolished,  that  I  do  not  think  it  necessary  to  trace  the  laws  concerning  it. 
In  Massach.  Rep.  123.  Winchendon  and  Hatfield,  and  lb.  539.  Dighton  v.  Freetown^ 
there  are  some  cases  as  to  the  township  settlement  of  slaves,  but  of  no  importance. 

By  an  act  of  the  general  assembly  of  the  state  of  New  York,  22  Feb.  17d<?,  and 
by  another  act  of  April,  1801,  persons  bringing  slaves  into  the  state  of  New  York, 
are  prohibited  under  a  heavy  fine  from  selling  or  transferring  them  as  slaves,  or 
for  any  period  whatever.  Under  these  acts  in  the  case  of  Unk  v.  Beuner,  3  Cains 
325.  A.  D.  1805,  a  transfer  of  the  time  of  a  slave  for  20  years,  the  slave  to  be  man- 
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mnitied  at  the  nge  of  thirty  eight,  was  held  to  he  a  transfer  of  the  slave  himself, 
and  invalid.  This  was  a^eable  to  a  former  decision  in  Fish  v.  Fishw^  there 
cited,  and  to  one  of  the  points  in  Sable  v.  Hitchcock^  2  Johnson's  cases,  79,  con- 
firmed in  error  in  1802.  But  persons  acting  merely  in  the  capacity  of  execntors, 
trustees,  assignees  of  insolvent  debtors,  sheriffs,  &c.  would  not  be  liable  to  the 
penal  clause  of  the  act.  The  same  point  was  decided  in  Fish  v.  Fisher^  I^.  89, 
which  was  the  case  of  a  slave  running  away  from  his  master  living  in  New  Jersey, 
and  pursued  into  New  York,  where  he  was  sold  :  on  the  principle,  that  this  might 
lead  to  the  evasion  of  the  act,  which  was  designed  to  stop  the  importation  of  slaves 
into  New  York  state. 

*  479  *  In  the  case  of  Tom,  a  negro,  the  owner  gave  him  a  certificate  in  writ- 
ing stating  that  from  and  after  the  decease  of  the  owner,  Tom,  was  manumitted. 
After  this,  the  owner  sold  and  delivered  the  slave  for  a  valuable  consideration. 
Held,  that  notwithstanding  this  transfer,  the  negro  became  free  at  the  death  of  his 
former  owner,  who  gave  him  the  certificate.  5  Johns.  N.  T.  Rep.  355.  Same 
point  settled  afterward  in  KMlttas  and  Fleet.  7  Johns.  N.  Y.  Rep.  324.  In  HaH  v. 
CUisSj  8  Johns.  N.  Y.  Rep.  41.  Where  a  slave  is  exported  or  attempted  to  be  ex- 
ported by  a  stranger,  without  the  privity  of  the  master,  the  slave  does  not  become 
free,  but  the  stranger  is  liable  to  the  penalty  of  250  dollars. 

In  Pennsylvania,  by  the  acts  of  1  March,  1780,  and  29  March,  1788,  all  the  ne- 
groes bom  within  the  state  since  the  first  of  these  acts,  can  only  be  held  in  servio 
tude  till  the  age  of  28.  Persons  claiming  slaves  born  before  that  act,  were  require- 
ed  to  register  them.  Strangers,  persons  not  inhabitants  of  Pennsylvania,  nor 
meaning  to  become  resident  therein,  passing  through  the  state  are  protected  in 
their  rights  to  their  attendant  slaves  for  a  period  of  six  months.  But  all  slaves 
imported  into  Pennsylvania  by  persons  inhabitants  of  or  res^ent  within  this  state, 
or  who  shall  come  with  an  intention  of  residing  in  Pennsylvania,  cannot  claim  the 
benefit  of  this  clause,  but  their  slaves  on  arriving  here,  become  free.  No  negro 
or  mulatto  slave  shall  be  removed,  by  force,  or  seduced  out  of  the  state,  without 
his  consent,  under  a  penalty  of  two  hundred  dollars  against  the  offender,  with 
confinement  to  hard  labor  for  12  months.  No  husband,  wife,  parent  or  child,  dur- 
ing the  allowed  term  of  servitude,  shall  be  transferred,  dse.  so  as  to  be  separated 
more  than  ten  miles. 

On  these  acu,  and  the  general  doctrine  of  slavery  the  following  decisions  have 
taken  place  in  Pennsylvania. 

As  villeinage  never  existed  in  Pennsylvania,  no  part  of  the  doctrine  founded  on 
that  condition  is  applicable  here,  1  Dallas  Rep,  167.  Hence  the  common  law  doc- 
trine that  the  child  follows  the  condition  of  the  &ther,  and  therefore  that  a  bas- 
tard IS  always  Cree^  being  founded  upon  the  old  English  law  respecting  villeinage, 
is  not  applicable  here.  We  follow  the  civil  law  rule,  that  partus  seqvitur  ventrsmm 
Chief  Justice  M'Kean,  noticed  a  species  of  slavery  in  England  distinct  from  vil- 
leinage mentioned  by  Swinburne  6th  edit.  84.  And  this  being  the  case  of  a  slave 
born  and  purchased  in  Maryland,  he  supported  the  doctrine  of  the  lex  loci ;  agree- 
ably to  Smith  V.  Gmddf  2  Salk.  666.  in  which  there  is  much  curious  matter  as  to 
alaves,  and  villeins,  but  it  does  not  support  the  chief  justice's  position  as  to  the 

*4d0  lex  loci :  nor  is  the  *  report  of  the  same  case  more  in  point  in  2  Lord 
Ray.  1274,  and  it  is  not  supported  by  Peanu  v.  LisU^  Ambler  76,  or  ChambsrlaiiM 
T.  Hsrv^,  1  L.  Raym.  14&    But  I  think  the  application  of  lex  loci,  was  perfect^ 
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right  in  the  PeimsylTaiiia  ease.  In  Smith  ▼.  Chndd^  lord  Ray.  1374,  it  !•  ttid  tliU 
if  A.  takei  B.  a  Frenchman  captive  in  war,  he  cannot  maintain  hia  action  pmre 
etjnt  B,  eapUtum  $uum  gmUieumj  which  may  bear  npon  the  right  of  slaTeiy  at  de- 
duced from  the  rights  attached  to  taking  captives. 

Property  in  a  negro  may  be  obtained  by  bona  6de  purchase  without  deed,  see 
M'Kean,  in  the  above  case  of  Pirate  nl  Bell  y.  Dalbey^  1  Dall.  Rep.  169«  A  negro 
bom  before  1st  March,  1780,  and  not  recorded  agreeably  to  the  provisions  of  that 
act,  is  absolutely  free,  RespubUca  v.  negro  Betsey,  1  Dall.  Rep.  469. 

Where  the  jury  make  the  price  of  a  negro  slave,  the  measure  of  damages  in  a 
a  writ  of  homine  replegiando,  if  it  be  accepted  by  the  master,  it  will  in  equi^, 
and  perhaps  by  operation  of  law  also,  emancipate  the  negro.  Cowpertkwaite  v* 
Janes,  2  Dall.  Rep.  57. 

In  Jack  V.  Bales,  3  Binney,  101,  the  court  decided  that  an  omission  or  mistake 
by  the  clerk,  in  the  record  of  entry  of  a  negro  or  mulatto,  might  be  rectified  ac- 
cording to  the  verdict  of  a  jury  on  hearing  evidence  of  the  fact.  This  does  not 
go  quite  so  far  as  the  case  of  the  Commonwealth  v.  Blaine,  wherein  the  entry  fol- 
lows the  written  return  signed  by  the  defendant  herself;  and  which  is  under  a 
different  act  of  assembly.  The  owner  ought  not  to  be  damnified  by  any  mistake 
of  a  public  officer,  but  in  the  latter  case,  the  court  decided  she  could  not  be  dam* 
nified  by  her  own,  but  might  be  allowed  to  set  it  right  by  testimony.  The  case  is 
not  yet  reported,  but  I  understand  it  was  in  substance,  as  follows,  viz.  The  Oom^ 
montoealth  v.  Sarah  £7.  Blmne,  in  error  determined  at  Chambersburgh,  before 
Tighlman,  Yeates,  and  Brackenridge,  Sept  term,  1611. 

Habeas  corpus  for  a  negro  boy  :  defendant  claimed  him  as  her  slave  regularly 
registered  under  the  act  of  assembly.  It  appeared,  that  the  slave  was  registered 
on  the  d6th  June  1807,  and  the  affidavit  accompanying  the  return  was  dated  on 
the  Same  day ;  but  both  in  the  registry  and  return,  the  slave  was  stated  to  be  bom 
on  the  2nd  of  January,  1808,  six  months  after  the  registry  took  place.  It  was  con- 
tended on  the  part  of  the  slave,  that  this  registry,  was  not  within  the  letter  or 
spirit  of  the  act,  which  intended  a  record  that  should  supercede  the  necessity  of 
parol  proofs  as  to  the  period  of  the  commencement  of  the  servitude  :  it  was  meant 
as  a  protection  to  the  slave  from  imposition.  The  time  of  birth  of  a  negro  child 
being  in  its  nature  a  fact  of  no  great  notoriety,  could  ^scarcely  be  ex-  *48l 
pected  to  be  ascertained  by  parol  at  the  distance  of  28  years,  when  it  would  b« 
impossible  for  the  slave  to  find  the  witnesses,  or  know  who  they  were  if  they  still 
survived. — Hence,  the  necessity  of  recording  the  true  period  of  time.  The  record 
in  the  present  case,  is  untrue  on  the  fiice  of  it ;  nor  can  it  be  good  in  part  and  bad 
in  part :  if  the  mistress  can  hold  the  slave  under  it,  she  can  oblige  him  to  servft 
nntil  28  years  have  elapsed  iVom  the  period  mentioned  in  the  registry,  which  would 
be  manifestly  unjust. — If  the  only  operation  of  the  act,  is  to  oblige  the  master  to 
make  a  registry  of  some  sort,  no  matter  whether  true  or  false,  within  six  month* 
after  the  birth,  what  was  originally  meant  as  a  substantial  benefit  to  the  slsve, 
may  be  turned  into  a  matter  of  form  and  idle  ceremony.  The  slave  has  a  vested 
interest  in  his  freedom,  if  every  thing  required  be  not  complied  with  by  the  mag* 
ter.  And  farther,  that  agreeably  to  the  spirit  of  the  act,  and  the  liberality  of  tb# 
times,  a  donbtfnl  claim  should  be  construed  in.  fitoorsm  Uherimtis, 

On  tbie  other  hand  it  was  argued,  that  the  aet  in  queation  did  not  ehaage  th» 
aatue  of  the  property :  that  the  slave  was  still  the  ftop^fty  of  the  owner ;  avbaiU 
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tel :  and  that  every  thing  done  or  to  be  done,  retpeoting  him,  must  be  constmed 
agreeably  to  the  analogy  of  all  laws  relating  to  property :  that  a  manifegt  ambiga- 
'Hf  or  mistake  on  the  face  of  the  instrument,  might  be  explained  and  set  right  by 
testimony  :  in  the  present  case,  no  more  was  asked,  than  tbat  an  impossible  date 
should  be  corrected  by  the  real  fact. 

The  court  coinciding  with  this  reasoning,  remanded  the  slave  into  the  custody 
of  his  mistress :  and  observed,  that  the  registry  was  not  conclusive  on  either  party, 
but  might  at  any  time  be  rectified  according  to  the  true  state  of  the  facts,  whether 
brought  forward  by  the  claimant  or  by  the  negro  :  and  if  the  latter,  after  having 
served  out  bis  28  years  counting  from  the  true  time,  could  make  out  by  parol  or 
any  other  proof  that  might  be  in  his  power,  that  he  was  bom  at  a  period  earlier 
than  that  mentioned  in  the  registry,  the  court  would  discharge  him.  Judge  Yeates 
said,  the  first  decisions  on  the  act  of^issembly  went  the  length  of  liberating  nearly 
all  the  slaves  registered  under  it ',  but  that  the  current  of  late  decisions  set  entire- 
ly the  other  way,  and  that  every  thing  like  strictness  of  form  was  dispensed  with, 
to  get  at  the  merits. 

The  various  acts  of  assembly  of  the  state  of  Pennsylvania,  respecting  the  class 
of  servants  called  German  redemptioners,  (2  Smith's  Pennsylvania  laws,  p.  329.) 
hardly  fall  under  the  subject  now  in  discussion. 

The  legatee  of  slaves  for  life,  is  entitled  to  the  issue  born  during  the  life  estate, 
8ecU  V,  Dobson^  1  Harris  and  M 'Henry's  Maryland  Rep.  160. 

*  482  *  The  issue  of  slaves  goes  to  the  person  to  whom  the  use  is  limited. 
SomervUle  v.  Johnson,  Mary  I  rep.  348. 

How  far  manumitted  slaves  may  inherit,  and  whether  slaves  are  capable  of  a 
legal  marriage  ?  Dulany's  opinion.    lb.  Appendix,  557. 

Under  the  Maryland  law  of  1663,  by  which  the  issue  of  a  freebom  white  woman 
intermarrying  with  a  slave,  shall  be  slaves,  and  under  the  act  of  1681,  ch.  4.  re- 
pealing that  law,  it  was  held,  that  issue  bom  after  the  repealing  law  were  slaves, 
if  the  marriage  took  place  before  the  repeal.    Butler  v.  Boarman.  lb.  371. 

Money  directed  by  will  to  be  laid  out  in  slaves,  and  annexed  to  lands  devised 
in  tail  by  the  same  will,  is  to  be  considered  in  the  same  light  as  slaves  and  will  go 
with  the  land.    Dade  v.  Alexander^  1  Wash.  30. 

As  to  Indian  slaves  :  what  Indians  could  be  made  slaves  and  what  could  not. 
Jenkins  v.  Tom.  1  Wash.  123. 

Since  1705  no  American  Indian  could  be  made  a  slave  in  Virginia :  but  foreign 
Indians  might,    Dick  v.  Coleman^  1  Wash.  239. 

Slaves  are  chattels,  and  assets  for  the  payment  of  debts,  where  there  is  a  de- 
ficiency of  other  personal  estate.     Walden  v.  Payne^  2  Wash.  7. 

Slaves  are  real  estate  only  in  particular  cases  such  as  descents.     lb. 

Nor  is  an  executor  bound  by  order  of  a  county  court  directing  a  distributive  di- 
vision of  a  testator's  estate,  to  deliver  up  the  slaves  without  reserving  a  sufficiency 
to  pay  debts,  or  taking  refunding  bonds,    lb. 

Where  white  persons,  or  native  American  Indians  or  their  descendants  in  the 
maternal  line,  are  claimed  as  slaves,  the  onus  probandi  lies  on  the  claimant. 
Budgins  v.  Wrights^  1  Hening  and  Muuford,  134.  Otherwise  with  respect  to  na- 
tive Africans  and  their  descendants. 

No  native  American  Indian  could  be  made  a  slave  in  Virginia  since  1691.  lb. 
and  PdUas  et  al.  v.  HiUeHU.2  Hen.  and  Munf.  149. 
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A  negto  claiming  freedom  under  the  law  of  179S,  on  the  (^onnd  of  having  bees 
braught  into  thii  state,  it  muit  appear  that  he  was  detained  by  compulsion  and 
contrary  to  law,  Henderson  v.  jSUeiu,  1  Hen.  and  Mun.  235. 

Slaves  emancipated  by  last  will  and  testament,  may  be  sold  for  a  term  of  years* 
to  satisfy  the  debts  of  the  testator,  it  there  be  not  sufficient  assets  without :  Potty*. 
4^.  V.  Colin,  4^c.  1  Hen.  and  Mun.  519 — 531. 

If  a  skve  hired  for  a  year,  be  sick  or  run  away,  the  tenant  must  pay  the  hire, 
otherwise  if  the  slave  die  without  any  fault  on  part  of  the  tenant :  in  which  case,, 
the  owner  loses  the  hire  from  the  time  of  the  slave's  death.  George  v.  EUiot^  2- 
Hen.  and  Mun.  5. 

*  If  an  executor  sells  the  slaves  of  a  testator,  without  any  necessity  for    *  483 
so  doing  induced  by  debts,  and  buy  them  himself,  the  sale  may  be  set  aside.    An- 
derson 4ind  Starks  v.  Fox,  2  Hen.  and  Mun.  245. 

A  father  possessed  of  ample  fortune,  having  sent  several  slaves  to  his  daughter, 
soon  after  her  marriage,  which  slaves  continued  with  her  and  her  husband  till  her' 
father's  death,  twenty  eight  months  afterward,  they  were  held  to  be  a  gift  in  con- 
sideration of  marriage,  and  the  husband  entitled  to  keep  them  against  the  creditors 
of  the  father.    Hen.  and  Munf.  ub.  sup. 

Three  witnesses  are  necessary  in  deeds  of  trust,  or  mortgage  of  slaves,  unless 
the  same  be  acknowledged  by  the  party.    Moores's  Etjor,  v.  ike  Auditor^  lb.  232. 

Construction  of  the  stat.  of  frauds  and  perjuries  as  to  the  loan  of  slaves,  Beasly 
V.  Owen,  lb.  449. 

In  order  to  annex  slaves  to  land,  it  was  necessary  that  co-extensive  estates- 
should  be  given  in  both.    Dunn  v.  Bray,  1  Call's  Virginia  Rep.  338. 

Slaves  recovering  their  freedom,  are  not  entitled  to  damages  for  detention.^ 
PleasatUs  v«  Pleasants,  2  Call's  Rep.  319. 

Evidence  of  a  parol  gift  of  slaves  cannot  be  given,  under  the  act  of  1758,  but 
such  lestimony  may  be  received  to  prove  a  five  year's  possession,  so  as  to  bar  a 
plaintiff's  demand.    Jordan  v.  Murray,  3  Call's  Rep.  85. 

2  Cranch,  Adams  qui  tarn  v.  Woods,  336,  and  the  United  States  v.  the  schooner 
SaUy^  are  cases  under  the  act  of  Congress  of  March,  1794,  abolishing  the  slave 
trade  in  1806. 

Scott  V.  Ike  Negro  London,  3. Cranch,  324.  A  slave  brought  into  the  state  of  Vir- 
ginia, by  an  Act  of  17  Dec.  1792,  and  kept  there  a  year,  shall  be  free,  unless  the 
owner  within  60  days  of  his  arrival  in  the  state,  shall  make  oath  that  he  did  not 
remove  thither,  or  bring  slaves  there  with  intent  of  evading  the  laws  of  Virginia, 
as  to  the  importation  of  slaves.  A  slave  brought  there,  and  detained  for  more 
than  a  twelve  month,  by  a  person  claiming  him,  but  who  was  not  the  true  owner, 
shall  not  acquire  his  freedom  by  this  means,  to  the  injury  of  his  true  owner. 

Spiers  v.  WiUison,  4  Cranch,  398,  and  Ramsey  v.  Lee,  lb.  401.  By  act  of  Vir- 
ginia, 1758,  and  by  the  law  as  it  stood  in  1784,  no  gift  of  a  slave  was  valid,  except 
made  in  writing  and  recorded. 

Five  years  possession  of  a  slave,  will  entitle  the  plaintiff  in  detinue  to  recover, 
but  without  prejudice  to  the  titles  of  those  who  were  not  *  parties  to  the    *484 
suit,  I{eu>by*s  admrs.  v.  Blakey.  3  Hen.  and  Mun.  57.    And  so  in  trespass,  Brent 
V.  Chayman,  5  Cranch,  358. 

A  person  convicted  under  the  negro  act  of  South  Carolina,  of  killing  a  negro, 
and  committed  for  the  forfeiture  of  700i.  currency,  is  not  entitled  either  to  prison 
bounds,  or  the  insolvent  debtor's  Act.     The  StaU  v.  (ree,  1  Bay's  Rep.  163. 
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By  another  act  of  South  Carolina,  if  any  alave  ahall  tnffer  in  life  or  limb,  when 
no  white  person  is  preaent,  the  owner  or  other  person  who  shall  have  the  care^f, 
or  in  whose  possession  or  power  such  slave  shall  be,  shall  be  deemed  guilty  of  sneh 
offence,  and  proceeded  against  accordingly,  without  further  proof,  unless  snch 
owner  or  other  person,  do  make  the  contrary  appear  by  evidence,  or  exculpate 
himself  by  oath.  Per  Cur :  this  permission  of  exculpating  by  oath,  is  given  by 
the  act  only  to  masters,  overseers  and  others,  having  negroes  under  their  care. 
They  held  it  did  not  extend  to  the  master  of  a  vessel,  who  had  taken  up  the  negro 
on  some  pretext  or  other,  and  to  prevent  the  negro *s  escaping,  had  thrown  a  lead 
line  about  his  neck,  by  which  be  was  strangled.  Defendant  was  convicted  of 
manslaughter  and  fined  502.  sterling.     The  State  v,  ffeleh,  1  Bay's  Rep.  172. 

A  master  permitting  a  negro  trench  to  work  for  herself,  or  hire  herself  out,  pay- 
ing him  certain  stipulated  wages,  who  by  her  industry  and  frugality  saves  as  much 
money  as  enables  her  to  purchase  a  negro  girl  in  order  to  give  her  freedom,  such 
negro  girl  shall  be  deemed  free,  and  not  the  property  of  the  master.  The  gtUT" 
dian  of  Sally  a  negrm  v.  Beatty,  1  Bay's  Rep.  261.  The  defendant's  esse  was  ar- 
gued on  the  grounds  of  the  civil  law,  by  which  as  Blackstone  alleges,  even  the 
price  paid  to  the  person  becoming,  by  contract  for  a  certain  price  a  slave  for  life, 
belongs  to  the  master.  1  Bl.  Com.  425.  A  doctrine  however,  which  conld  not 
be  supported  on  principle,  even  where  slavery  such  as  among  the  Romans  wae 
prevalent ;  for  the  slavery  of  the  party  depending  on  the  consideration  of  the  price 
given,  the  instant  the  master  forcibly  deprived  the  slave  of  the  price,  the  slavery 
would  cease.  The  condition  in  which  the  aeller  put  himself,  was  that  he  might 
have  the  free  use  of  the  sum  stipulated  as  the  purchase  money,  and  this  being 
eeixed  on  by  the  master,  the  contract  itself  is  put  an  end  to. 

A  negro  found  by  accident  on  leased  premises  is  not  liable  to  be  distnined  for 
Tent.    BuU  v.  Hortteck,  1  Bay's  Rep.  301. 

A  negro  with  two  white  men,  though  under  their  control,  is  a  person  in  law 
who  may  be  deemed  a  rioter.  The  sttUe  v.  Thaekam  and  Maton.  1  Bay*s  Rep. 
358. 

In  addition  to  the  Pennsylvania  cases,  relating  to  negroes  and  slaves,  the  reader 

*  485    *  is  referred  to  1  Smith's  Edit,  of  the  laws  of  Pennsylvania,  497. 

In  1798,  or  thereabout,  Judge  Rush,  at  Sunbury,  determined  in  the  case  of  the 
JVagro   Tashj  that  the  onus  probandi  of  proving  his  freedom  lay  on  the  negn^ 
olaimed  as  a  slave.    This  would  be  good  law  in  the  southern  states,  but  I  doubt  it 
in  Pennsylvania,  where  the  laws  provide  so  sedulously  for  the  emancipation  of 
negroes. 

§  4.i>6  Jruetuarii$  et  bona  fide,  ^.  p.  110.  see  Dig.  41. 1. 10.  3  and  4.  Sabject 
however  to  Dig.  7.  1.  21.  et  seq.  and  Dig.  41.  2.  45.  et  ult. 

§  De  reliqtiu  seu  extraneis  personis,  p.  Ill,  Dim  seven  eon#fttii<umein,  Cod,  7. 
32.1. 

TU^  10.  De  testameiKtis  ordinandis,  p.  112, 

I  consider  the  right  of  conveying  by  devise,  as  a  creature  of  positive  law  to  be 
permitted  or  modified  in  harmony  with  the  institutions  of  the  country,  and  aecord* 
ing  to  the  spirit  and  knowledge  of  the  times.  What  right  has  a  man  over  proper* 
ty  when  he  is  no  more  ?  or  whence  does  he  derive  it  ?  or  how  is  he  to  enforce  it? 
The  earth,  the  air,  the  water,  vegetables,  and  minerals,  are  manifestly  placed  here 
ibr  eemmon  benefit    Mas  eaa  but  enjoy  the  aanfraet  of  them  while  he  livee 
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whta  hB  eeaset  to  live,  he  e«ii  neither  derive  enjoyment  firom  them,  or  ezereiie 
•ontrol  over  them.  He  found  them  here,  enbaervient  to  hie  convenience  ;  and 
wheii  dead,  he  must  leave  them  to  the  convenience  and  control  of  thoie  who 
eome  after  him. 

All  that  a  man  can  claim  the  right  of  devising,  if  he  can  claim  any  right  at  all, 
ia  the  additional  value  Mb  has  bestowed  upon  natural  objests,  by  the  exertion  of 
his  skill  and  industry  upon  them ;  but  even  this  he  has  no  means  of  enforcing  af- 
ter death :  and  if  he  calls  upon  society  to  enforce  the  right,  it  must  be  on  such 
terms  as  society  thinks  fit  to  impose.  This  subject  is  put  in  a  strong  light  in  Dr* 
OgUvie's  tract  on  the  right  to  property  in  land  :  and  the  discourse  of  BigoUPrt^ 
insiMK  on  Donations  inter  vivos,  and  the  theory  of  the  law  of  last  wills,  is  well 
worth  perusing.  It  contains  also  a  good  exposition  of  the  reasons  whereupon  the 
French  code  has  varied  in  some  respects  from  the  Roman,  as  in  the  rejection  of 
Substitutions  and  Fidei  Commissa^  2  Recneil,  361. 

Society,  however,  has  generally  sanctioned  the  right  of  making  last  wills  and 
testaments,  1st,  From  a  wish  to  indulge  the  voice  of  nature  which  calls  upon  the 
dying  to  provide  for  the  comforts  of  near  and  dear  relations  by  the  bequest  of  that 
property  which  can  no  longer  contribute  to  their  own  enjoyment.  2dly,  To  en« 
courage  industry,  by  allowing  *  the  industrious  to  dispose  by  will  of  the  *  486 
fruits  of  their  industry,  and  protecting  that  disposal,  when  made  in  conformity  to 
the  directions  of  law.  These  motives  of  permission,  will  leave  great  latitude  as 
to  the  restrictions  that  may  be  thought  necessary  to  fulfil  the  public  views.  Thua 
in  a  country  like  England,  where  institutions  partake  of  the  spirit  of  the  feudal 
times,  and  where  primogeniture  calls  for  exclusive  privileges,  the  law  will  be  fa- 
vorable to  accumulations  at  the  expense  of  the  younger  branches  of  a  family :  in 
such  a  government  as  ours,  where  no  reason  of  this  kind  prevails,  we  might  prop- 
erly direct  or  restrict  the  general  license  of  testamentary  dispositions,  upon  prin> 
eiples  more  agreeable  to  natural  equity.  Solon  first  permitted  the  Athenians  to 
make  a  will ;  from  whom  the  Romans  borrowed  the  law  of  the  twelve  tables.  Pa* 
tor  familuis^  uti  Ugassit  super  familia  peeuma^ue  sua,  ita  jus  esto.  The  modifica- 
tion of  this  rule  by  the  Lsz  Faleidia,  which  permitted  a  testator  to  dispose  arbitra-^ 
rily  but  of  three  fourths  or  one  half  of  his  property,  has  been  imitated,  and  prop- 
erly as  I  think,  by  most  of  the  civilised  nations  of  Europe.  Indeed  when  we  con- 
eider  the  many  capricious,  not  to  say  senseless  and  unjust  dispositipns  of  property 
that  take  place  in  countries  where  an  unlimited  right  of  devising  is  permitted^ 
the  neglect  of  children  and  relations  for  the  sake  of  gratifying  a  selfish  vanity,  or 
a  death-bed  superstition — the  culpable  fondness  of  power  that  would  extend  for  a 
century  or  two,  or  perpetuate  if  possible,  the  control  of  a  weak  and  dying  man 
over  property  that  he  can  no  longer  enjoy,  as  in  the  will  of  Mr.  Thelusson — when 
we  consider  further,  that  those  whom  we  bring  into  existence,  have  a  right  to  call 
upon  ns  to  make  that  existence  as  comfortable  as  we  are  able,  without  unreasona- 
bly sacrificing  our  own  comforts — we  shall  probably  incline  to  think  that  some  re- 
•tnotiona  on  the  right  of  devising  are  neither  inexpedient  or  unjust.  Our  (Ger- 
man ancestors,  refused  the  right  altogether.  Hteredes  sueeess&resque  sui  eui^pu  li" 
heri,  et  nuUum  testamentum,  says  Tacitus.  Ds  Mor.  Germ :  and  such  was  the  law 
of  Greece  before  Solon,  and  of  Rome  till  the  period  of  the  twelve  tables. 

§  Ds  ttafmoUgia^  p.  113.    Tutamsnhun  ex  eo  oppeUaiur,  ^,    Besides  this,  sev* 
•nl  drtinitioni  aw  given  of  a  laat  will :  Ulpimn  defines  et  menHs  ncsirm  justm 
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eontestoHOf  in  id  soltmnittrfaeta^  irf  post  martem  nottram  vaUai.  The  definition  of 
Modeitiniis  is  not  unlike  that.  Domat  defines  a  testament,  to  be  the  appointment 
of  an  ezeoutor  or  testamentary  heir,  according  to  the  formalities  prescribed  by 
law.  Dom.  L.  1.  tit.  1.  sect.  1.  But  this  is  merely  describing  the  person  who  is 
to  put  the  will  into  execution,  rather  than   the   will  itself.      Aulus   Gellius, 

487*  and  *  Laurentius  Valla  laugh  at  the  definition  of  Justinian,  and  say  that 
testamentum  is  no  more  derived  from  meiu,  than  ealeeametUum,  omamentum,  salso' 
menfum,  4^.  See  enough  of  all  this  in  the  marginal  annotations  to  Swinburne  on 
wills,  p.  2.  The  only  defect  I  see,  is,  that  the  definition  given  in  the  text,  will 
apply  to  a  codicil  also.  In  a  will,  there  must  be  an  executor :  there  need  not  in  a 
Codicil.  Swinburne's  book  contains  a  laborious  collection  of  references  to  civil 
law  writers  on  this  subject ;  and  to  use  his  own  expression  (pref )  '*  May  in 
•ome  sort  be  profitable  to  those  Justinianists  or  young  students  of  the  civil  law, 
who  do  intend  to  bestow  the  fruit  of  their  study  in  the  practice  thereof." 

(iuinqtie  verbis  potest  quis  facere  testamentum^  ut  dicat  Lucius  Titivs  mihi 
BBRKs  KSTO.    Dig.  23.  5. 1  Swinburne,  3,  4,  5. 

§  1.  i>e  antiquis  modis  testandi  eivilibus.  p.  11.  All  these  ancient  methods  are 
enumerated  by  Ferriere  in  loco,  but  they  are  of  no  further  importance  at  present, 
excepting  to  show  how  long  it  was,  before  a  little  common  sense,  took  place  of  the 
absurd  fictions  on  which  the  ancient  customs  were  grounded. 

Per  Its  et  Ubram.  Cujas  is  of  opinion  that  this  kind  of  last  will  was  abrogated 
by  Constantino,  Cod.  6.  23. 15. 

^ttamen  partim.    In  part  only  :  because  the  same  number  of  witnesses  were 
still  necessary.    For  though  the  civil  law  required  but  five  witnesses,  yet  the  bal- 
ance holder  and  the  purchaser  made  seven :  and  it  was  to  supply  the  place  of 
these,  that  the  prietoriaii    law  added  two  witnesses  to  the  number  required  by  the 
civil  law.    Harris. 

§  3.  De  conjunctiane  juris  civHis  etpratorii,  p.  113.  That  a  will  should  be 
made  at  one  sitting  as  it  were,  does  not  imply  that  acts  of  necessity  might  not 
intervene,  as  the  giving  of  physic,  &c.  but,  that  there  should  be  no  intervention 
in  the  nature  of  business,  as  buying,  selling,  &c.  1.  28  Cod.  h.  tit 

^  nostra  eonstitutione.    See  Cod.  6.  23,  29jubemus.    Nov.  119  ch.  9. 

§  4.  SoUmnitas  addka  a  Justiniano,  p.  114.  This  solemnity  introduced  by  lex 
tonsultissima,  Cod.  h.  tit  was  again  altered  by  the  novel  129.  ch.  9.  by  which  he 
permitted  the  name  of  the  heir  to  be  written  by  another. 

Hence  a  will  required, 

Ist.  That  it  should  be  made  without  the  intervention  of  other  business,  either 
by  the  testator  or  the  witnesses,  while  it  was  drawing  up. 

21y.  That  it  should  be  executed  in  the  presence  of  seven  witnesses,  specially 
convened  for  this  purpose. 

4d8*  *31y.  That  they  should  severally  seal  either  tbe  will  itself,  or  the  en- 
velope. 

41y.  That  they  and  the  testator  should  subscribe  it. 

51y.  That  the  name  of  the  heir  should  be  written  either  by  the  testator,  or  by 
flome  person  at  his  request. 

61y.  That  the  witnesses  should  be  such  as  were  capable  of  being  heirs  or  lega- 
tees, (testamenti  /actio  aetiva)  but  liable  to  the  exceptions  contained  in  the  sixth 
feetion  of  this  title.    As,  womeUi  slaves,  minors  under  puberty,  persons  deaf. 
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dumb,  insane,  or  legally  disqualified,  as  persons  convicted  of  libellous  verses,  ^. 
Dig.  22.  5.  21.  Dig.  28.  3.  5.  9.  And  Swinburne  on  wills  345.  Persons  who  had 
refused  when  called  on  to  bear  testimony.  Aul.  Gcll.  Lib.  5.  ch.23.  and  latterly, 
heretics  lex.  4.  Cod.  de  heretic,  lex.  3.  Cod.  de  Apost. 

These  witnesses  if  unimpeachable  at  the  time  of  the  will  being  made,  were  un- 
impeachable afterward,  Dig.  28. 1.  22.  Several  witnesses  might  be  taken  from  the 
same  family,  but  not  out  of  the  family  of  the  testator  :  though  the  heir  might  be 
ft  witness,  and  so  might  a  father  to  the  will  of  his  emancipated  son.  Dig.  28. 1.  20. 
or  to  the  will  of  his  son,  respecting  his  peculium  castrense.  Dig.  29.  1.  23.  11. 
Legatees  also  might  be  witnesses.  Dig.  23. 1.  20.  though  these  provisions  seem 
contrary  to  the  rule,  that  no  one  shall  be  a  witness  in  his  own  cause.  Dig.  22.  5. 
20.  The  notary  might  be  a  witness,  but  he  could  not  receive  a  legacy  in  that  case  : 
Suet.  Nero.  17.     Dig.  48.  10.  22.  6  &c.  Dig.  34.  8.  5. 

§5'  De  annutis  quibus  te^tamentum  signatur,  p.  114.  An  inconvenient  disso- 
nance takes  place  in  the  United  States,  as  to  the  necessity  of  actually  sealing  an 
instrument  supposed  to  be  sealed.  In  Pennsylvania  and  Virginia,  a  scroll  with  a 
pen,  and  the  word  seal,  or  the  letters  L.  S.  written  therein,  is  held  equivalent  to 
actual  scaling.  It  is  not  so  in  New-Tork  state.  Sec  the  subject  discussed  in 
Warren  v.  Lynch,  5  Johns.  N.  Y.  Rop.  239.  This  was  the  case  of  a  note  drawn  in 
Virgina,  but  made  payable  in  New-York,  and  therefore  the  Lex  Loci  of  New- 
Tork  guided  the  decision  according  to  the  principle  of  Robinson  v.  Bland,  2  Burr 
1077.  Ludlow  et  al.  v.  Van  Renseelaer.  1  Johns  N.  Y.  Rep.  94  and  Thompson  ▼. 
Ketcham,  4  Johns.  N.  Y.  Rep.  285. 

^6.  Qui  testes  esse  possunt,  p.   114.     Testamenti  f actio,  \s  exiher  factio  activa^ 
which  is  the  right  of  making  a  will :  or  factio  passiva,  the  right  of  taking  by  will : 
the  latter  is  the  meaning  here   as  I  think,  on   comparing  this  section  with  Tit.  19 
sect.  4.  p.  151, 152.   Harris  translates  *  the  passage, "  who  are  themselves    *  489 
legally  capable  of  taking  by  testament.'* 

Sed  neque  mulier.']  Women  may  be  admitted  witnesses,  by  the  civil  law,  in  all 
matters,  whether  civil  or  criminal,  when  the  nature  of  the  case  is  such,  that  oth- 
er evidence  can  not  be  obtained  ;  but,  when  the  choice  of  witnesses  is  altogether 
voluntary,  as  in  making  testaments,  and  doing  many  other  acts,  the  civil  law  will 
not  receive  the  testimony  of  a  woman.  Domat.  lib.  3.  t.  1.  The  Romans  had  also 
another  reason  for  rejecting  women  as  witnesses  to  wills  ;  namely,  because  women 
were  never  suffered  to  be  present  at  public  assemblies,  where  all  wills  and  testa- 
ments were  formerly  made.  But  to  use  the  words  of  Sicijiburn ;  "  whatsover  di- 
verse do  write,  that  a  woman  is  not  without  all  exception,  because  of  the  incon- 
stancy and  frailty  of  the  feminine  sex,  whereby  they  may  the  sooner  be  corrupt- 
ed ;  yet  I  take  it,  that  their  testimony  is  so  good,  that  a  testament  may  be  proved 
by  two  women  alone,  being  otherwise  without  exception.  Stein,  of  Testaments, 
part  IV.  sect.  24."  And,  by  the  laws  of  England  in  general,  women  may  be  wit- 
nesses, sureties,  guardians,  &c.  in  all  cases,   as  well  as  men.     Harris. 

For  a  list  of  civil  law  authors  on  the  law  of  evidence,  see  Hargreave  and  But- 
ler*s  Notes  to  Co.  Litt.  Index  voce  authors, 

§  7.  De  servo  qui  liber  eiistitnabatur.  p.  115.  Adrianus  Catoni.  Cod.  6.  23.  1. 
How  far  the  court  of  chancery  will  go  in  aiding  powers  defectively  executed  see 
Holmes  v.  CoghUl,  12  Vez.  206,  where  most  of  the  cases  are  cited. 

§  8.  De  pluribus  tutibus  ez  sadem  domo,  p.  115.    This  does  not  mean,  of  the 

69 


466  NOTES. 

family  of  the  testator,  otherwise  it  would  be  contrary  to  the  apirit  of  Dig.  22.  5. 6. 
Idonei  non  videntur  esse  testes  quihus  imperare  potest  ut  testes  Jiunt :  to  which 
agrees  the  foUowiag.     §  9.  De  his  qui  stmt  infamiUa  testatoris. 

§  11.  De  legatariis  etfidei  eommissariis^  p.  116.  aee  the  note  to  §  4.  above. 

Legatariis  autem.']  Although  it  was  a  general  rule  in  the  Roman  law,  that  no 
one  should  be  permitted  to  bear  testimony  in  his  own  cause,  Cod.  4.  f.  20. 1.  10. 
yet  legataries  were  allowed  to  give  evidence  upon  this  distinction ;  that  they  were 
particular,  and  not  universal  successors  ;  and  that  a  testament  would  be  valid 
without  legataries.  The  difficulty  also,  which  must  frequently  have  occurred,  in 
obtaining  so  great  a  number  of  witnesses,  as  seven,  might  probably  induce  the 
Romans  to  be  less  strict,  as  to  the  persons,  whom  they  admitted  upon  this  occasion. 

490  *  Qtf i  testamenio  lutres  instituitur^  says  Ulpiah,  in  eodem  *  testamento  testis 
esse  non-  potest :  quod  in  legaiario,  et  in  eo,  qui  tutor  seriptus  est,  contra  kabetur. 
Hi  enSn  testes  possunt  adhiberi,  si  aliud  eos  nihil  impediat,  ff.  28. 1. 1.  1.  20.  But 
by  the  practice  of  the  ecclesiastical  courts  of  this  kingdom,  which  have  the 
sole  cognisance  of  the  validity  of  all  wills,  as  far  as  thpy  relate  to  personal  estate, 
no  legatee,  who  is  a  subscribed  witness  to  the  will,  by  which  he  is  benefitted,  can 
be  admitted  to  give  his  testimony  in  foro  eontradictorio,  as  to  the  validity  of  that 
will,  'till  either  the  value  of  his  legacy  hath  been  paid  to  him,  or  he  hath  renounc- 
ed it ;  and,  m  case  of  payment,  the  executor  of  the  supposed  will,  must  release 
all  title  to  any  future  claim  upon  such  supposed  legatee,  who  might  otherwise  be 
obliged  to  refund,  if  the  will  should  be  set  aside  ;  and  a  release  in  this  case  is  al- 
ways made,  to  the  intent,  that  the  legatee  may  have  no  shadow  of  interest  at  the 
time  of  making  his  deposition.  Swinb,  397.  The  same  practice  also  prevailed  at 
eommon  law  in  regard  to  witnesses,  who  were  benefitted  under  wills,  disposing  of 
real  estate.  And,  if  a  legatee,  who  was  a  witness  to  a  will,  had  refused  either  to 
renounce  his  legacy,  or  to  be  paid  a  sum  of  money  in  lieu  of  it,  he  could  not  have 
been  compelled  by  law  to  divest  himself  of  his  interest ;  and,  whilst  his  interest 
continued,  his  testimony  was  useless :  and  this  was  determined  in  the  case  of  Jins- 
ley  V.  Dowsing,  in  easter  term,  19  Geo.  2.  Str.  Rep.  1254. 

But  this  very  singular  case,  and  the  unanimous  opinions  of  the  judges  upon  the 
meaning  and  intent  of  the  statute  of  the  29th  of  Charles  the  second,  called  the 
statute  of  frauds,  gave  rise  to  the  following  act  of  parliament,  made  in  the  25th 
year  of  Geo.  the  second :  by  which  it  is  enacted ;  '*  that  if  any  person  shall  attest 
the  execution  of  any  will  or  codicil,  which  shall  be  made  after  the  24th  of  June, 
1752,  to  whom  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  appointment, 
of  or  affecting  any  real  or  personal  estate  (charges  on  lands,  tenements,  or  here- 
ditaments for  payment  of  debts  excepted)  shall  be  thereby  given,  &c.  the  devise 
shall,  so  far  only  as  concerns  such  person,  or  any  claiming  under  him,  be  void, 
and  he  shall  be  admitted  a  witness  to  the  execution  of  such  will."  25  Geo,  2d. 
Harris.  See  Twaiies  v.  Smith,  1  P.  Wms.  10. 1  Lord  Ray.  85.  where  it  is  said 
that  by  the  spiritual  law  the  son  of  a  legatee  is  not  a  competent  witness,  but  by 
the  common  law  he  is. 

In  quadam  nostra  eonstitutioneJ}    Not  extant. 

See  further  on  witnesses  to  a  bill  by  the  law  of  England,  Swinburn,  343,  whose 
notes  embrace  also  the  spiritual  and  the  civil  law  doctrine  on  this  subject. 

In    Pennsylvania,  we  require  but  two   witnesses  to  a    will.     Act   of  1805. 

491  •    *  See  the  expositiea  of  this,  in  Hight  v.   Wilson^  1  Dall.  Rep.  94,  and 
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Utois  ▼,  Jtfam,  lb.  378,  and  the  notes  of  Mr.  Smith,  1  Smith's  Penn.  la^s,  38. 
§  14.  De  testamento  nuneupativo,  p.  117.  By  the  citiI  law,  the  witnesses  (in 
number  seven.  Cod.  6.  23.  21.  2.)  were  required  within  a  reasonable  time  after  the 
death  of  the  nuncupatory  testator,  to  go  before  a  magistrate,  and  giving  an  ac- 
count of  what  took  place,  to  have  a  formal  statement  drawn  ont  and  signed.  L. 
ult.  si  vero  Cod.  de  test. 

On  the  English  law  of  nuncupative  wills,  see  29.  Ch.  2  Ch.  3.  Swinb.  355. 
For  the  laws  of  Pennsylvania  relating  to  wills  generally,  and  to  nuncupative  wills, 
see  1  Smith's  edition  of  the  Pennsylvania  laws,  p.  33 — 43,  where  the  chief  cases 
decided  in  this  state,  will  be  fuund  in  the  notes. 

The  cases  under  the  head  of  last  wills  in  the  American  Reporters  of  other 
states,  are  too  numerous  to  be  digested  here. 

Tit,  11.  De  militari  testamento,  p.  118.  The  privilege  given  to  a  soldier  was 
merely  as  to  the  formal  part  of  his  will.  If  meaning  to  make  a  will  in  the  com- 
mon form  though  in  actual  service,  but  leaving  it  incomplete,  his  privilege  ex- 
tended to  making  it  valid,  so  far  as  the  rules  of  military  testaments  applied.  Dig. 
29.  1.  3  and  38.  Hence  also  he  might  die,  partly  testate.  L.  6  eodem.  or  make  a 
relegated  person  his  heir,  L.  13.  §  2  Dig.  eod.  or  make  a  conditional  heir,  L.  17 
and  41  Dig.  eod.  or  a  heir  by  codicil,  L.  36.  Dig.  eod.  or  a  pupil  at  the  expiration 
of  his  pupillage.  Dig.  28.  6.  15.  L.  8.  Cod.  de  impub.  et  aliis  sobsti^ut.  All  th:  t 
was  necessary  seemed  to  be,  that  the  real  will  of  the  testator  should  sufficiently 
appear.  But  by  virtue  of  this  privilege,  the  soldier  could  not  bequeath  his  pecuU 
turn  adventitium,  and  still  less  his  pectdium  profectitium  ;  nor  could  he  enfranchise 
his  slaves  to  the  injury  of  his  creditors,  against  the  law  iElia  Sentia.  Dig.  de  milf. 
test.  L.  15,  28,  and  41. 

This  military  privilege  was  confined  by  Justinian  to  the  time  of  actual  warfare 
in  camp  or  in  a  besieged  place.  It  did  not  take  place  in  winter  quarters,  or  in  a 
garrison  town.  Lex  penul.  Cod.  hoc  tit.  Testaments  of  this  nature  held  good  for 
a  year  after  dissmission,  Dig.  29. 1.  21  and  26.  The  dismissals  were,  nUssio  eau' 
Maria  on  account  of  inability  from  infirmity  :  nUssio  honesta^  when  the  term  of  ser- 
vice was  expired,  emeritus,  Missio  ignanUniosa^  for  some  disreputable  cause- 
They  had  also  of  course,  the  missio  temporaria^  commeatus^  or  fur  low,  but  I  find 
no  provision  made  for  this. 

The  Tutamentum  in  procinctu  was  introdaeed  by  Julius  Caesar,  and  allowed  for 
a  limited  time.    Trajan  made  it  perpetual.    Cicero  mentions  *  the  testa-    *492 
mentum  in  prodnetu,  De  luU,  De  or.  II.  3.  De  orat.  I.  53. 

§  In  militum  testamentis  solennitates  remissm^  p.  118.  i^uod  nostra  constiiutio' 
Cod.  6.  21.  17. 

§  1.  Reseriptum  Dim  Trajani.  p.  118.     Trajanus  Catilio.  Dig.  29. 1. 24. 

§  2.  De  surdo  et  muto,  p.  118.  This  means  accidentally  so ;  for  persons  lore 
deaf  or  dumb  could  not  at  any  time  make  a  will.    Ferriere. 

This  was  a  privilege  peculiar  to  soldiers,  till  Justinian's  time,  who  granted  this 
privilege  to  all  his  subjects  in  general.  Cod.  6.  22. 10.    Harris. 

§  6.  De  peeulio  quasi  eastrense  p.  120.  Cujus  eonstitutionis.  Cod.  3.  28.  37.  The 
Roman  youth,  qui  togatas  et  eivUes  militias  exerctbaiU  were  entitled  to  a  peculi  wa 
quasi  eastrense^  but  they  could  not  formerly  devise  it,  unless  by  imperial  pemi  t- 
sion.  Dig.  36. 1. 1.6.  Dig.  37. 13.  3. 5.  Dig.  37.  6. 1.15.  this  privilege  was  extended 
by  Constantiae,    Cod.  de  eastr.  omn.  palet.  paruL  by  Leo,  and  by  Anthemins,  t> 
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80D8  of  families  engaj^d  in  ecclesiastical  avocations,  L.  34.  Cod.  de  episcop.  et 
cleric,  and  lastly  bj  Justinian  L.  ult.  Cod.  qai  test.  fac.  poss.  h.  7.  Cod.  de  assess. 
L.  4.  Cod  de  advoc.  divers,  jur. 

Tit.  12.  Quibus  non  est  permissum,  p.  121.  and  §  1.  i>e  iwpvbere  ct  furioso,  p. 
123.  As  1  have  before  observed,  the  making  of  a  will,  is  in  fofet  the  making  of  a 
law  to  regulate  afler  death  the  property  acquired  during  life  time.  This  is  not  a 
natural  right,  for  no  dead  man  can  have  any  rights.  The  human  race  are  by  na- 
ture usufructuaries  only.  It  is  society  alone,  that  creates  and  protects  the  right 
of  making  a  will.  This  right  by  a  law  of  the  12  tables  was  exclusively  given  to 
fathers  of  families.  Cic.  ad  Herenn.  L.  1.  Under  the  term  pater  familias,  for  this 
purpose,  were  included  women  not  in  the  power  of  any  person.  Dig.  50.  16.  1. 

The  privilege  as  before  remarked  was  extended  to  the  military  and  quasi-mili- 
tary property  of  persons  in  the  army,  and  in  certain  public  employments.  In 
other  cases,  even  the  consent  of  the  father  was  insufficient ;  for  the  right  was 
grantable,  not  by  private  persons,  but  by  the  public  will.  Dig.  19.>6.  25-1.  But 
the  donations  mortis  causa  were  as  much  of  the  nature  of  contracts  as  legacies, 
and  to  these,  thejassent  of  the  pater  familias  could 'give  validity.  Dig.  2.  14. 18. 
Dig.  44.  7.  39.  A  will  made  on  the  last  day  of  the  14th  year  was  good  ;  quia  fa- 
'tore  suwemarum  voluntatumj  dies  inccBptus  kabetur  pro  completo.  Vestals  also  tm- 
puberes,  might. make  a^will.  [Hence  probably  the  permission  given  to  the  chris- 
493*  tian  vestals  or  nuns,  and  other  females  under  *  vows  of  celibacy,  Aul. 
Gell.  noct.  atticie.  1  ch.  12,  Sozom.  Hist,  eccles.  L.  1  c.  9.  but  Leo  the  philosopher 
repealed  this  permission,  Nov.  26. 

.  As  to  insane  persons,  see  Dig.  27.  10.  juncta  glossa.  L.  9.  Cod.  hoc.  tit.  Valer. 
Max.  L.  7.  ch.  8.  Dig.  28,  3.  6.  5.  et  seq.  our  law  is  as  here  laid  down.  Swin- 
burne 79.  7  Bac.  ab.  301. 

Abit  posswU  impuberes.']      The  rules  of  the  civil  law  take  place  in  England^  in 
regard  both  to  the  capacity  and  incapacity  of  minors  to  make  wills,  as  far  as  those 
wills  relate  only  to  personal  estate  :  so  that,  if  a  boy,  not  arrived  at  the  age  of 
fourteen^  or  a  girl,  not  arrived  at  the  age  of  ttceive^  makes  a  will   of  personal  es- 
tate, it  will  not  be  good ;  although  such  boy  or  girl,  was  doU  capox  at  the  time  of 
making  the  will,  and  capable  of  discerning  right  from  wrong  :  neither  will  a  tes- 
tament, made  by  a  male  infant  under  fourteen^  or  a  female  under  twelve^  become 
good,  without  a  republication,  although  such  infant  should  afterwards  arrive  at  the 
proper  age.    But  it  hath  been  allowed  in  the  case  of  Hide  and  /firfc,  that  a  male 
infant  of  14,  and  a  female  of  12,  might  make  a  will   of  personal  estate  ;  and  it 
was  said  to  have  been  so  agreed  by  lord  keeper  Wright^  in  the  case  of  Sharpe  and 
Skarpe,  in  which  the  court  followed  the  civil  law  of  Justinian,  which  permits  mi- 
nors to  consent  to  morrioge   at  such  their  respective  ages,     OiiberVs  Repts.  page 
JA.—Swinh.fol.  74.    But,  in  regard  to  a  will  of  real  csUtc,  it  was  enacted  in  the 
reign  of  Hen.  8.  "  that  wills  or  testaments  made  of  any  monors,  lands,  tenements, 
or  other  hereditaments,  by  any  woman  covert,  or  person  within  the  age  of  one 
and  twenty  years,  idiot,  or  insane,  shall  not  be  good  or  effectual  in  law."    34  H. 

8.  cap.  5.  sect.  14. 

And  it  hath  been  adjudged,  that,  if  a  minor  under  twenty-one  makes  his  will, 
and  devises  his  lands,  and  aflerwards  attains  the  full  age  of  twenty-one  years,  but 
dies  without  making  any  new  publication  of  his  will,  the  will  is  void.  1  Sid.  162, 
JM.  182.    Dyer.  143.  Raym,  84. 
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Furiosi  autem,  **  Mad  folks  and  lunaticg,  diirin|^  the  time  of  their  insanity, 
cannot  make  a  testament,  nor  dispose  of  any  thing  hy  will,  not  even  to  pious 
uses.  The  reason  is,  hecause  they  know  not  what  they  do ;  for,  in  making  a  will, 
integrity  and  perfectness  of  mind,  and  not  health  of  body  is  required  :  and  there- 
upon arose  that  common  clause  used  in  every  testament ;  sick  in  hody^  hut  of  per- 
Jtet  mind  and  memory^  It  was  therefore  determined  by  the  judges,  in  Combe's 
case  in  the  Star- Chamber ^  (MoorlbQ.)  tliat  sane  memory  for  making  a  will  is  not 
at  all  times,  when  the  party  can  speak  yea  or  no^  or  hath  life  in  him,  nor  when  he 
can  answer  to  any  thing  with  sense  ;  but  he  ought  to  have  judgment  to  discern, 
and  to  be  of  perfect  *  memory,  otherwise  the  will  is  void.  And  so  strong  is  *  494 
this  impediment  of  insanity,  that,  if  the  testator  makes  his  testament  after  this  furor 
hath  overtaken  him,  and  whilst  it  as  yet  possesses  his  mind,  albeit  the  furor  after- 
wards departs,  and  the  testator  recovers  his  former  understanding,  yet  doth  not 
the  testament,  made  during  his  former  fit,  recover  any  force  or  strength  thereby. 
Howbeit  if  these  mad  or  lunatic  persons  have  clear  and  calm  intermissions,  then 
during  the  time  of  such  their  freedom  of  mind,  they  may  make  their  testaments  ; 
«o  that  neither  the  furor  going  before,  nor  following  the  making  of  the  testament, 
doth  hinder  the  same  begun  and  finished  in  the  mean  time."  Stcinburn  of  test, 
part  2.  sect.  3.  Cod.  6.  t.  22.  /.  9.    Harris. 

See  further  on  this  subject,  Swinburne  on  wills  74  et  seq.  and  Co.  Litt.  89.  b. 
with  Hargreave's  note  6  therein,  as  to  the  dissonance  of  opinion  at  what  time  an 
infant  may  make  a  will.  It  seems  now  to  be  settled  that  this  is  14  in  males  and  12 
in  females  for  personal  estate.  Exparte,  Hohjland,  12  Vez.  junr.  11.  Judge  Wil- 
son's Bacon's  ab.  v.  7.  p.  300. 

The  Stat.  32  and  34  Hen.  8  on  this  subject  are  not  adopted  by  the  judges  of  the 
supreme  court  of  Pennsylvania  in  their  Report.  See  3  Binncy's  Rep.  append. 
But  I  apprehend  the  law  of  Pennsylvania  nevertheless  is,  that  a  minor  cannot 
make  a  will  of  lands  ;  for  such  was  the  law  at  the  time  of  our  act  of  assembly 
concerning  wills  1705,  and  no  alteration  has  been  since  made  in  this  respect.  The 
wills  therein  spoken  of,  must  be  taken  as  meaning  such  wills  as  could  then  be  le- 
gally made. 

§  2.  De  prodigo,  p.  123.    The  law  of  England   takes  no  notice  of  prodigals. 

§  4.  De  ctBcOy  p.  124.  Formerly  the  blind  were  permitted  to  make  a  will.  Paul. 
L.  3  sentent,  tit.  3  §  4.  and  the  comments  on  Dig.  28.  1.  22.  6.  which  permits  a 
will  to  be  signed  at  night.  But  when  the  emperors  Diocletian  and  Maziminian 
ordained  that  a  testator  should  see  and  be  seen  by  his  witnesses,  this  permission 
was  virtually  repealed.  9. 12  Cod.  de  testament,  Justinian  regranted  this  privilege. 

In  England  the  testator  and  the  witnesses  to  a  written  will,  must  be  within  sight 

'of  each  other  at  the  time  of  executing  and  witnessing  the  will ;  Longford  v.  Eyre^ 

1  P.  Wms.  740.  Gryle  ▼.  Gry/c,  2  Atk.  176.     Casson  v.  Dade,  1  Br.  ch.  ex,  99.  but 

a  blind  man  may  make  a  nuncupative  will,  or  may  acknowledge  a  written  will  in 

presence  of  witnesses.     Swinb.  96. 

§  5.  *  2)0  eo  qui  est  apud  hostes,  p.  124.  Although  a  captive  could  not  make   *  495 
a  will,  his  codicils  might  be  rendered  valid  by  a  subsequent  will  after  his  return. 
Dig.  49. 15. 12.  5. 

TU.  13.  De  exhtsredatione  liherorum,  p.  124.  Under  the  civil  law,  the  appoint- 
ment of  a  heir,  is  an  essential  part  of  a  will.  If  the  son,  under  power  of  the  fa- 
ther, be  passed  over  and  not  named,  the  will  is  void.     He  must  be  simply  and  un- 
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conditionally  diiinherited.  D'lg,  28.  2.  3. 1.    D\g.  28.  5.  4.    Dig.  35.  i.  63.    L.  4. 

Cod.  da  inst.  et  subst,  L.  15.  Cod.  de  condit.  inst.  nor  could  diiinherison  take  place 
by  codicil :  §  2.  Inst,  de  Codic.  Nor  thongh  the  unnamed  son  should  die  before 
his  father,  would  this  give  validity  to  the  instrument  originally  defective  in  iUi 
formation,  Dig.  28.  2.  7.  Dig.  2d.  3  12.  17.  joining  Ulpian,  tit.  33.  §  6.  But  the 
will  would  not  be  invalid  by  the  preterition  of  daughters,  or  grand-children,  Dig. 
28.  3.  8. 1. ;  but  they  had  their  portion  though  omitted  to  be  named.  Thus,  if 
heirs  were  instituted  from  among  the  children  of  the  testator,  the  daughter  and 
grand-children  would  have  equal  parts  with  each  of  the  heirs  :  as  if  there  were 
three  heirs,  each  heir  would  have  three  ounces,  and  the  omitted  daughter  or  grand- 
son three  ounces,  the  estate  being  divided  into  twelve.  If  the  heirs  were  three 
strangers,  they  would  have  six  ounces,  and  the  omitted  daughter  or  grand-son 
six.  J^am  seriptis  heredibuSy  aecrescebant  avis  in  virilem  (a  man's  share^  extraneis 
zero  in  semissem.  Justinian  took  away  these  distinctions,  and  nullified  the  will  if 
any  of  the  ofispring  of  the  testator,  and  in  his  power,  were  omitted.  For  the 
causes  of  disherison  see  Nov.  115.  which  also  requires,  that  it  shall  be  express 
and  by  name,  and  cum  elogio,  or  stating  some  one  of  the  14  allowed  causes,  in  all 
cases  of  legitimate  children  bor^. 

In  England,  the  law  is  not  so.  A  testator  may  disinherit  his  own  children,  by 
express  words,  or  by  omission.  But  the  practice  of  leaving  a  shilling  to  a  child 
intended  to  be  disinherited,  seems  to  have  originated  in  the  above  doctrine  of  the 
civil  law.  Swinburne,  part  5.  §  1.  But  semble  that  as  a  general  doctrine,  an  heir 
cannot  be  disinherited  by  implication:  yet  in  Trent  v.  Hanning^  three  judges,  dis- 
sentiente  Lawrence,  went  very  near  if  not  quite  that  length  ;  7  East.  106.  see 
Piggot  V.  Peniice,  Gilb.  Eq.  Rep.  138.  Johnson  v.  Haines,  4  Dall.  rep.  64. 
Cresoe  v.  Laidley,  2  Binney,  279.  In  England,  the  heir  is  a  favorite  upo9  feudal 
principles,  and  as  connected  with  the  institution  of  primogeniture,  which  does  not 
operate  in  this  country ;  but  the  general  rule  above  laid  down  is  in  unison  with 
the  dictates  of  natural  justice. 

496*     §  1.  ^  De  posthumis.  p.  125.     A  posthumous  child  not  named  might  have 
set  the  will  aside :  but  it  was  not  void  if  the  offspring  was  born  dead.  Dig.  37.  6. 
alt.  Posthumous  children  were  so  called  when  born  after  executing  the  will,  as  ap- 
pears by  the  1st  Chap,  of  the  Lex  Vellea.  Gaires  6  lib.  2.  Inst.  tit.  de  exhaered.  lib. 
2  §2. 

Children  born  after  the  death  of  the  parent  and  within  ten  months  were  ac- 
counted his.  As  to  the  English  law  on  this  subject,  see  Hargreave's  Co.  Litt.  66 
and  123.  b.  with  the  notes. 

By  the  present  French  code,  the  subsequent  birth  of  a  legitimate  child  revokes 
a  will. 

Agnatione  posthumi.']  The  rights  of  posthumous  children  seem  to  be  regulated 
by  the  rights  of  those,  who  are  born  in  the  life-time  of  their  parents.  Thus  the 
civil  law  permits  the  (birth  of  a  posthumous  child  to  annul  a  testament ;  because 
it  is  by  that  law  in  the  power  of  any  child,  who  hath  been  either  omitted  in  his  fa- 
ther's testament,  or  disinherited  nominally  without  cause,  to  set  that  testament 
aside  ;  and  where  preterition  is  a  sufficient  reason  to  destroy  a  will,  at  the  instance 
of  a  child  born  in  the  life-time  of  his  father,  it  would  be  extremely  hard  not  to  al- 
low this  reason  at  least  an  equal  force,  in  regard  to  a  posthumous  child.  But  by 
Hoe  law  of  England  the  birth  of  a  posthumous  child  does  not  affect  the  testament 
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of  the  &ther  in  any  degree ;  which  is  in  appearance  a  very  rigid  doctrine  :  but 
with  U8  the  testament  of  a  parent  can  not  be  annulled  on  account  of  the  preteri- 
tion,  or  eauseleas  disinheriaon  of  a  child,  born  in  his  life-time ;  for  the  law  per- 
mits every  man  to  dispoae  of  his  own  fortune,  as  he  pleases :  and  therefore,  if  a 
posthumous  child  was  allowed  to  annul  a  will,  it  must  follow,  that  such  child 
would  have  a  greater  right,  than  if  he  had  been  born  in  his  father*s  life-time  ', 
namely,  the  right  of  annulling  his  father's  will  on  account  of  pretention.  And, 
if  the  law  was  to  pursue  a  middle  way,  and  admit  a  posthumous  child  to  take  a 
share  of  the  deceased's  estate  without  annulling  the  whole  testament,  this  would 
be  in  effect  to  make  a  new  will  for  the  deceased,  and  to  remedy  a  less  evil  by  the 
introduction  of  a  greater,  in  countenancing  a  practice  so  very  dangerous,  an  A 
contrary  to  that  established  rule  of  law,  which  gives  every  man  an  uncontroled 
power  in  the  disposition  of  his  own  fortune.  What  has  been  here  said  is  intended 
6nly  in  regard  to  wills  of  personal  estate  ;  for,  in  respect  to  the  wills  of  real  es- 
tate, there  are,  besides  the  statute  of  frauds,  many  other  reasons,  which  might  be 
urged  to  evince,  that  the  birth  of  a  posthumous  child  can  not  be  allowed  to  operate 
as  a  revocation.    Harris. 

*The  English  law  seems  now  settled  that  marriage  alone  does  not,  but  *497 
that  marriage  and  birth  of  a  child,  even  a  posthumous  child,  does  amount  to  a  re- 
vocation of  a  prior  will.  The  reader  will  find  all  the  older  cases  cited  in  some  or 
other  of  the  following  more  modem  ones,  which  may  slightly  assist  those  who  may 
have  occasion  to  trace  the  history  of  this  question  in  England.  The  civil  law  doc- 
trine is  discussed  in  Lord  Kenyon's  argument  in  Lancashire  v.  Lancashire,  5  term 
rep.  59.  His  Lordship  highly  approves  of  the  rejection  of  the  civil  law  regulations 
respecting  the  Testamentum  inqfficiosum,  wherein  I  confess  I  can  hardly  coincide  ; 
but  in  conformity  to  prior  decisions,  he  adopts  their  rule  of  revocation  on  marriage 
and  the  birth  even  of  a  posthumous  child. 

Farse  v.  Hembling,  4  Co.  rep.  60.  / 

Overbury  v.  Overhury,  2  Show.  243. 

See  the  cases  referred  to  in  the  note  of  Mr,  Leach,  on  this  case. 

Broton  v.  Thompson,  1  £q.  Ca.  ab.  413. 

lb.  cited  by  Swinburn,  535. 

Cooke  V.  Oakley,  otherwise  >  ^  „  --.        „^. 
„        ^'  >  1  P-  Wms.  304. 

Eyre  v.  Eyre  > 

Christopher  v.  Christopher,  4  Burr.  2182.  n. 

Wellington  v.  Wellington,  4  Burr.  2171. 

Brady  v.  CMt,  Doug.  80. 

Shepherd  v.  Shepherd,  Doug.  37.  n. 

Same  5  T.  Rep.  58. 

Lancashire  v.  Lancashire,  5  T.  Rep.  58. 
this  seems  the  latest  and  leading  case,  in  which  the  authorities  are  fully  discussed. 
The  decisions  proceed  on  the  principle,  that  as  wills  are  ambulatory  till  the 
death  of  the  testator.  Lord  Beauderk  v.  Dr,  Mead,  2  At,  167.  any  intermediate  act, 
or  any  change  of  circumstances,  inconsistent  with  the  will,  amounts  to  an  implied 
revocation.  Gilbert  on  devises  93.  Christopher  v.  Christopher,  2  Dickens,  Ch, 
Rep.  447.  But  an  implied  revocation  may  be  rebutted  by  evidence  of  circnmstan- 
ees  that  imply  otherwise  :  and  where  the  subsequent  change  of  situation  of  the 
testator,  is  not  inconsistent  with  the  provisions  of  the  will,  there  may  be  a  revocar 
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tion  in  part  only.  Kennebd  v.  Scrafion^  3  East,  530.  5  Vez.  663,  ExpU  Flckester^  7 
Vez.  348.  Whether  the  birth  of  more  children  after  the  execution  of  the  will,  and 
the  testator's  second  marriage  after  that,  amount  to  a  revocation,  see  Gibbons\, 
Caunt,  4  Vez.  840. 

The  law  of  Pennsylvania  has  as  I  think  been  very  judiciously  altered  by  the 

*498  acts  of  23  March  1764  and  19  Ap.  1794  ;  which  enact  that  a  •testator 
having  -made  his  will,  and  afterwards  married,  and  then  dying  and  leaving  a  wid- 
ow, or  a  child  born  subsequent  to  tlie  will,  it  shall  amount  to  a  revocation  as  to 
them ;  and  they  shall  be  in  the  same  situation  as  if  he  had  made  no  will.  On 
these  acts  the  following  decision  has  taken  place. 

In  Coates  v.  Hughes,  3  Binney,  498,  it  was  determined  that  a  subsequent  mar- 
riage and  birth  of  a  posthumous  child  do  not  amount  by  the  law  of  Pennsylvania 
to  a  total  revocation  of  a  will  even  where  the  subsequent  issue  is  the  testator's 
only  child.  They  amount  to  a  revocation  pro  tanto,  namely,  so  far  as  regards  the 
widow  and  the  child,  but  not  as  to  the  appointment  of  executors,  nor  as  to  a  power 
to  sell  for  the  payment  of  debts.  The  reader  will  find  most  of  the  learning  of  the 
books  collected  briefly  in  this  case ;  which  turned  upon  the  expressions  of  the  acts 
of  assembly  on  this  subject. 

In  1  Washington's  Virg.  rep.  140.  Wilcox  v.  Rootts,  et  a/,  it  is  taken  for  grant- 
ed by  the  court,  that  a  subsequent  marriage  and  birth  of  a  child  is  an  implied  re- 
vocation of  a  former  will.  This  was  in  1792 ;  but  in  1802,  came  on  the  case  of 
Yerhy  v.  Ytrhy,  3  Call's  Virg.  rep.  which  was  this  : 

A  man  married  and  had  six  children  :  he  made  a  will  in  1785.  His  wife  dying, 
he  married  again  in  1790,  and  had  two  children,  to  wit,  the  present  plaintiffs,  by 
his  second  wife. 

It  appeared  in  evidence,  that  previous  to  his  second  marriage  he  had  promised 
that  the  children  he  might  have  by  his  last  wife,  should  be  as  well  provided  for, 
as  those  he  had  by  his  first  wife.  It  appeared  further  in  evidence,  that  during  his 
last  illness,  it  was  proposed  to  him  to  alter  his  will  and  provide  for  the  present 
plaintiffs  :  but  he  refused,  saying  he  wished  some  alterations  to  be  made,  and  when 
he  got  well  he  would  have  them  made.  He  appeared  much  distressed,  and  wish- 
ed to  evade  the  conversation. 

This  case  was  argued  against  an  implied  revocation  on  the  following  grounds. 

1st,  The  Virginia  act  of  assembly  provides  only  for  posthumous  children  preter- 
mitted :  the  court  cannot  go  further  :  they  cannot  by  extension  make  a  n&w  law. 

21y,  This  is  not  the  case  of  a  testamentary  disposition  in  favor  of  strangers, 
which  is  required  to  be  revoked,  but  of  children,  who  had  at  least  as  strong  a  claim 
as  the  plaintiffs. 

31y,  Implied  revocations  may  be  rebutted,  by  expressions  in  the  will,  or  by  cir- 
cumstances, 1  lord  Ray.  441.  Doug.  31.  and  a  reference  to  a  will  as  a  subsisting 

•499  one,  rebuts  the  presumption  of  revocation.  *  Doug.  31.  An  expression 
of  an  intention  to  revoke  a  will  hereafter,  does  not  operate  as  a  revocation.  Fow. 
Dev.  534,  much  less  an  expression  of  a  mere  intention  to  alter  it.  The  court 
unanimously  confirmed  the  will ;  and  I  think  the  law  was  with  them  ;  but  is  it 
possible  to  read  such  a  case  as  this,  without  regretting  the  want  of  the  civil  law 
principle  de  inofficioso  testamentof  The  unfeeling  exclusions,  imperiously  de- 
manded by  the  institution  of  primogeniture,  are  sufficiently  odious,  but  they  fall 
far  short  of  such  a  case  as  this,  nnder  the  republican  laws  of  Virginia. 
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By  an  act  of  MossachusetU,  1700,  and  Feb.  6, 1784,  a  child  not  mentioned  in 
the  will  of  hie  parent,  shall  be  entitled  to  such  distributive  share  as  he  would  have 
had  by  law,  had  the  parent  died  intestate  :  but  in  Terry  v.  Foster^  Mass.  Rep.  146, 
and  in  Church  v.  Crocker^  3  Moss.  Rep.  17.  the  court  held  it  sufficient  to  bar  the 
claim  of  a  child  to  a  distributive  share,  if  noticed  by  name  in  the  will,  though  a 
■mall  legacy  or  even  no  legacy,  were  bequeathed  to  such  child. 

The  other  points  appertaining  to  the  law  of  revocations,  are  not  sufficiently  con- 
nected with  the  subject  of  this  section  to  be  dwelt  on. 

§  2.  De  (juasi  posthumis,  p.  12C.  If  a  grandfather  passed  over  his  grandson  be- 
ing his  proper  heir  at  the  time  of  making  the  testament,  it  might  be  done  design- 
edly to  exclude  him  from  the  possession,  and  the  will  might  nevertheless  be  valid. 
But  if  the  grandson  was  not  the  proper  heir  at  the  time,  the  father  being  alive, 
the  grandfather  was  not  presumed  to  have  passed  him  by,  with  intent  of  disinher- 
ison, but  that  the  father  would  regularly  succeed  in  tlie  first  place.  In  this  case 
therefore  the  will  might  be  broken.  Dig.  28.  3.  15.  Cujas  comment,  ad  Dig.  28. 
2.  Now  by  Nov.  115  and  1.  3.  Cod.  de  post,  hsred.  inst.  the  passing  over  any 
children  of  the  testator  is  fatal  to  the  will,  except  only  that  posthumous  children 
not  named  must  be  born  alive  for  tliat  purpose.  See  on  the  subject  of  this  section 
1.  3  Cod.  de  post,  hajred.  inst.  Dig.  37.  4.  8.  4.  As  to  the  law  Velleia,  see  Dig.  28. 
2.29. 

§  4.  De  adaptizfis,  p.  127.  We  have  no  adopted  children  in  the  Roman  sense  of 
the  word. 

QutB  de  naturalibusy  ^c.  Natural  children,  in  the  phraseology  of  the  English 
and  American  law,  are  children  born  out  of  wedlock,  and  are  contra^distinguished 
from  legitimate  children  ;  but  in  the  language  of  the  civil  law,  natural  are  contra- 
distinguished from  adoptive  children ;  that  is,  they  are  the  children  of  the  parents 
spoken  of  by  natural  procreation. 

§  5.  Jus  novum,  p.  128.    Jfostra  vero  constitution    Cod.  6.  28.  4. 

*  In  nostra  constitutions     Cod.  8.  48. 10.  *  500 

Tit.  XIV.  De  heredibus  instituendis,  p.  130.  Formerly  all  legacies  and  provis- 
ions in  a  will  that  preceded  the  nomination  of  the  heir  were  void,  so  necessary 
was  such  an  appointment  to  the  validity  of  the  will  itself.  Ulp.  tit.  24.  §  14  and 
tit.  25.  §  6.  Juncto  Paulo  1.2.  sentent.  6.  §  1.  But  by  1.  15  and  24.  Cod.  de  test, 
this  precision  was  rendered  unnecessary,  and  if  by  apt  and  intelligible  words,  a 
heir  was  named  in  any  part  of  the  will,  it  sufficed.  It  was  necessary  that  the  will 
should  comprehend  the  whole  of  the  testator's  property,  for  he  could  not  die  intes- 
tate for  one  part,  and  testate  as  to  another.  If  the  heir  was  nominated  of  the  fir^t 
degree,  he  was  instituted,  if  one  more  remote,  he  was  substituted. 

Qui  possunt  hartdes  institui,  p.  130.     Ex  nostra  constitutione.     Cod.  6.  27.  5. 

§  2L  De  servo  hareditatio,  p.  132.  For  this  translation  of  the  tcstamenti  factio, 
see  Inst.  Lib.  1,  Tit.  19.  §  4.  Hcreditariis  serris  testamenti  f actio  est :  that  is,  not 
factio  activa,  the  right  of  making  a  will,  but  factio  passiva,  the  right  of  taking  by 
will. 

§  4.  De  numero  haredum,  p.  132.  Usque  in  infinitum,  means  as  many  as  he 
pleases  within  reasonable  bounds.  For  instance,  all  the  inhabitants  of  China, 
would  be  plainly  absurd.  He  may  appoint  a  corporation  or  community  if  he  pleas- 
es.    L  hereditas,  Cod.  h.  tit. 

60 
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§  5.  De  divisions  ktereditatis^  p.  139.  H^eres  ex  osj^e,  a  whol^  and  sole  heir.  As^ 
amoner  the  Romans  was  an  unit. 

Ex  parte  testaiusy  et  ex  parte  intestatus.  In- England,  this  is  otherwise.  If  a 
testator  disposes  of  only  half  his  estate,  he  will  be  deemed  intestate  as  to  the  rest, 
which  will  go  according  to  the  statute  of  distributions. 

§  8.  Si  plures  uneitB  quam  duodecim,  ^'■c.  p.  134.  Suppose  three  heirs  :  to  the 
first  is  left  four  ounces  ;  to  the  second  three  ounces  ;  to  the  third,  tieo  ounces. 
Then  three  ounces  will  remain  undisposed  of.  These  are  to  be  divided  into  nine 
parts  ;  of  which  the  first  heir  will  be  entitled  to /our,  the  second  to  three,  the  third 
to  ttoo. 

Again  suppose  threi;  heirs  :  to  the  first  is  left  eight  ounces,  to  the  second  six 
ounces,  Xo  the  third  fot^r  ounces,  in  all  eighteen  ounces.  £ach  heir  must  suffer  a 
deduction  in  proportion  to  his  share. .  Thus  :  if  18 — 12 — 8  ?  Answer,  5  1-3.  If 
;18— 12-6  ?  Answer,  4.  If  18—12—4  ?  Answer,  2  2-3.  That  is,  the  first  devisee 
wil^^e  entitled  to  5  1-3  ounces,  the  second,  to  4  ounces,  and  the  third  to  2  2-3 
ounces,  or  twelfth  parts  of  the  estate  devised. 

If  nmc  ounces  be  left  specifically  in  different  proportions  among  three  *  heirs, 

*501  and  three  ounces  are  left  generally  to  three  others,  the  last  will  share  in 
equal  portions. 

Suppose  a  testator  to  institute  six  heirs,  bequeathing  to  three  of  them  portions 
^mounting  to  a  whole  as  :  six  ounces  for  instance  to  one,  four  to  anotlier,  and  two 
tq  a  third,  and  the  other  three  are  nan^ed  heirs  simply  without  any  specific  assign- 
ment of  portion.  In  this  case,  the  estate  will  be  divided  into  two  asses,  of  which 
ihfi  three  specific  devisees  will  take  one  iii  their  respective  proportions,  and  the 
piree  others  another  as  in  equal  proportions . 

But  if  the  three  first  had  specifically  assigned  to  them  eighteen,  ounces,  then  the 
puPONDiuM  or  double  jls  would  again  take  place  ;  and  the  estate  being  divided  intQ 
ftoo  asse^,  or  24  ounces,  the  three  heirs  nominated  simply,  without  assignment  of 
shares,  would  divide  between  them  in  equal  portions  six  asses.  Ferriere  in  loco. 
§  0.  I) 6  mpftis  instituendi,  p.  135.  None  but  a  military  man  could  by  the  Ro- 
man law,  be  partly  testate,  and  partly  intestate.  Dig.  50.  17.  7  and  29.  1.  41. 
3ut  where  the  condition  annexed  is  in  itself  incertain,  the  eyent  must  be  waite^ 
for ;  and  if  the  condition  should  not  take  place  the  will  is  void.  If  it  do 
take  place,  then  the  heir  is  considered  as  in  from  the  death  of  the  testator,  quia 
dils  incerlus  retrotrakitur  ad  initium.    Dig.  28.  6.  33. 

In  England,  an  executor,  who  may  be  considered  as  qita^  httres,  may  be  apr 
pointed  from  a  certain  time,  or  until  a  certain  time,  and  the  next  of  kin  may  be 
appointed  administrator  as  to  the  vacant  time.  Swinburn,  310. 

§  10.  De  coiiditione  impossibUi,  p.  135.  Impossible  conditions  are  regarded  a^ 
pot  seriously  meant  by  the  parties.  Dig.  44.  7.  31.  Possible  conditions  may  be 
casual,  or  potestative,  or  n^ixt.  Thus,  I  appoint  Titius  my  heir,  if  my  ship  arrives 
fron^  Asia.  This  is  a  casual  condition.  With  this  condition,  a  stranger  may,  but 
a  proper  or  domestic  heir,  cannot  be  appointed  heir.  Dig.  28.  5.  4  and  86.  1.  4. 
Cod.  inst.  et  subs.  A  mixt  conditipi)  is  partly  casual,  and  partly  potestative^  as. 
provided  he  shall  gp  to  the  capitol,  so  soon  as  Mievius  becomes  Consul.  Mffivins 
never  may  become  Consul.  In  this  case,  a  stranger  may,  but  a  proper  heir  can- 
not be  instituted.  If  an  heir  be  appointed,  provided  th^t  immediately  after  my 
decease,  he  shall  go  up  to  the  capitol,  this  is  potestative  and  valid,  because  ^he 
nominee  may  at  his  own  pleesi^re  put  an  end  to  the  condition. 


NOTES.  475 

impossibilis  eondUio.'}  *<  Although  impossible  conditions,  whether  thej  are  so 
hy  Aature  or  by  la^,  do  not  hinder  the  effect  of  the  disposition,  being  reputed  tm 
if  they  were  not  written  or  uttered ;  yet,  if  *  a  testator  supposes  a  con-  *  502 
dition  to  be  possible,  which  is  in  reality  impossible  or  iJlegal^  then  such  condition 
is  not  void,  but  will  render  the  disposition  Void,  to  which  it  is  added  r  as  for  in- 
stance ;  if  the  testator  makes  Titius  his  executor,  or  gires  him  an  hundred  pounds^ 
if  he  marries  his,  the  testator's  daughter  j  supposing  her  to  b'e  living,  whes  she  is 
dead  :  in  this  case,  the  condition  is  impossible ;  and  yet  Titius  can  not  become 
executor,  or  obtain  the  legacy  ;  because  it  is  not  probable,  that  the  testatof  would 
have  made  him  executor,  or  given  him  an  hundred  pounds,  if  he  had  knoirn,  or 
believed,  his  daughter  to  have  been  dead."     Swinb.  part  4.  sect.  6. 

§  11.  Dt  pbiribus  conditiotiibtts,  p.  135.  see  Dig.  35.  1.  6.  a^  to  joint  coxiditions. 

In  alternativisy  sufficit  alterum  adimpleri. 

Tit.  XK  §  1.  Dc  numero  htBredvm^  p.  136.  Thus  r  let  Priintts  sJtA  Secundns^ 
be  my  heirs.  If  default  should  take  place  in  case  of  Primus^  let  Ttttius  be  my 
heir  in  his  room.  Or  if  Primus  and  Sccundus  refuse,'  let  TertiuSj  or  Taitius  and 
iiuartus,  become  my  heir^. 

Plufts  in  unius  locum.]  This  kind  of  Substitution,-  which  is  called  6rdinary  or 
TUlgaf,  is  of  no  small  use  in  England^  and  we  do  therein,  for  the  most  p^iTt,  follow 
the  precepts  and  rules  of  the  civil  law  :  for  it  is  nothing  else  but  tlte  adding  a  con- 
dition^ which  we  commonly  call  tail  in  the  case  of  lands  ;  namely,  a  limitation  of 
heirsj  to  whom  a  testator  intends,  that  his  lands  should  descend.  Strahan  on  DO' 
mat.  vol.  2.  p.  221,     CowtVs  inst.  tit.  15.  Harris. 

Substitutions  are  rejected  by  the  code  Napoleon.  Aft.  8  96. 

§  2.  Quam  partem  singuli,  ^c.  p.  136.  Suppose  Primus,  SecunduSy  and  Tsrtivs^ 
are  licirs  and  reciprocally  substituted  each  for  the  other  :  Primus^  having  assigned 
to  him  one  ounce,  Secundus  eight  ounces,  and  Tertius  three  ounces.  If  Primus  re- 
sigii^,  his  ounce  must  b6  divided  into  eleven  parts,  of  which  SecunduS  takes  eighty 
and  Tertius  three  parts.     Ferriere. 

ltd  bivus  Pius.    Cod.  6.  26. 1.    Dig.  28.  6.  24. 

§  ^i  Si  cohctredi  substituto,  p.  137,-  If  Pr'mus  ana  Secundus,  are  appointed 
heirs,  and  Secundus  substituted  to  Primus,  and  Tertius  to  Secundus,  then  if  Prim- 
us, and  Secundus,  both  die,  Tertius  is  considered  as  entitled  to  the  heirship  of 
Primus,  as  well  as  of  Secundus,  and  the  share  of  Primus,  does  not  escheat  to  the 
treasury. 

If  Secundus  should  die,  and  Tertius  succeed  to  him,  and  then  Ptimus  should 
die,  a  ques'i  in  arose  whether  the  treasury  or  Tertius,  should  succeed  to  the  share 
of  Primus.  It  should  seem  at  first  that  the  decision  was  in  favor  of  the  treasury 
from  Dig.  28.  6.  27.  But  it  *  appears  that  Set  eras  and  Antoninus,  leaned  *  503 
against  the  claim  of  the  treasury.  Mysinger.  h.  1.  Whether  the  sam6  doctrine 
takes  place  in  pupillary  substitution,  see  Cujas  on  Dig.  28.  6.  41.  and  l*erriere  in 
loco. 

§  4.  Si  quis  servo,  qui  liber  existimubatur,  S^c.  p.  137.  In  this  case,  the  heirship 
was  divided,  from  the  total  incertainty  of  what  the  testator  might  have  willed  had 
he  not  been  mistaken.  In  dubiis  enim  causis,  ad  judicium  rusticuTn  esse  recurren* 
dum,  ipsa  ratio  suadet ;  et  in  ambiguis,  quod  minimum  est,  sequimur.  Neither  \t 
this  opposed  to  Cod.  de  heredib.  instit.  1.  3,  where  it  is  said  to  be  a  question  of 
inclination  :  for  this  (juration  can  onJy  ariae  whdre  there  ia  room  for  rstional  coaS 
jectare. 
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Cajas  corrects  Dig.  26.  5.  40.  from  ita  ut  alter  semis,  to  ita  ut  As ;  and  as  Fer* 
rierp  suppoises,  rightly  ',  scribeis  frequently  making  mistakes  by  their  abbreviated 
characters,  Siglte, 

Tit.  XIV.  De  pupillari  suhstitutione,  p.  138.  This  could  not  be  exercised  by  the 
parent  over  a  son  emancipated,  whether  at  the  execution  of  the  will,  or  the  death 
of  the  testator.  Dig.  28.  6.  2  and  41.  Nor  could  the  mother  exercise' this  right 
over  her  son,  being  as  yet  impuber.  Nor  is  this  contrary  to  Dig.  26.6.  33.  because 
this  last  is  a  mere  case,  not  of  pupillary,  but  of  common  substitution,  for  the  her- 
itage docs  not  attach  till  the  son  arrives  at  fourteen  years  of  age.  This  is  the  toS- 
via  pupillaris,  of  the  jurisconsults,  and  an  heir  may  be  appointed  for  a  future  time. 
Sup.  inst.  heredib.  inst.  tit.  14.  §  9.  But  then  such  an  appointment  by  that  sec- 
tion of  the  institutes,  is  directed  to  take  place  immediately,  notwithstanding  the 
limitation.  Or  if  it  be  considered  as  incertain  whether  the  impuber  will  arrive  at 
puberty,  then  the  condition  being  incertain,  the  validity  or  nullity  of  the  will  de- 
pends upon  that  event.  Dies  vero  incertus  vim  habet  conditionis  et  perinde  ad  ini" 
Hum  potest  reirahi.    Cod.  de  hered.  inst.  I.  9.  and  this  seem  to  be  the  true  light. 

§  1.  De  substitutione  mcTite,  capti  p.  136.  Injirmari  sancimus.  Cod.  6.  26.  9.  Dig. 
28.  6.  43. 

§2.  Proprium  pupillaris  svbstitutionis,  ^.  129.  i^uodam  modo  duo  ttstamenJUu 
DupHces  Tabula,  as  they  are  called,  Dig.  35.  2.  70.  Dig.  18.  4.  2.  §  illud.  The 
^ther  might  make  a  substitution  to  his  son  being  impuber,  afler  having  made  his 
own  will,  and  before  other  witnesses,  Dig.  28.  6.  16.  but  a  mother  could  not.  Sup. 
Still,  these  being  in  fact  the  will  of  one  person,  viz.  the  father,  they  were  regard- 
ed conjointly  as  one  will,  Ib.«l.  2.  §  4.  and  1.  20.  and  Dig.  42.  5.  26.     Where  a  fa- 

*504  ther  substitutes*  to  a  disinherited  son,  he  must  make  his  own  will  first, 
and  so  must  be  understood.  Dig.  28.  6.  2.  2.     Ferrierc. 

If  a  child,  not  arrived  at  puberty,  do  not  fall  within  some  one  of  the  causes  of 
disinherison  stated  in  Nov.  115,  he  may  effectually  prefer  the  allegation  of  inva- 
lidity from  neglect  of  natural  duty  -,  (inqfficiosi  testamenti)  against  the  will. 
These  causes  are  briefly  as  follows  :  all  comprehended  under  the  general  denomi- 
nation of  ingratitude ;  so  that  it  seems  a  commentary  upon  the  old  adage,  ingrO' 
turn  quern  dixeris  omnia  dicis. 

tstly.  If  the  child  hath  assaulted  the  parents  :  or  2dly,  inflicted  upon  them  a 
great  and  dishonorable  injury  :  or  3dly,  accused  them  of  crime,  except  where  the 
emperor  or  state  was  concerned  :  or  4thly,  practised  sorcery  :  or  5thly,  attempted 
the  life  of  either  of  his  parents  by  poison,  or  any  other  secret  means,  or  6thly,  de- 
bauched his  stepmother,  or  his  father's  concubine :  or  7thly,  turned  informer 
against  his  parents,  and  thus  put  them  to  expense  :  or  8thly,  if  he  do  not  attempt 
to  relieve  his  parent  out  of  prison,  by  offering  so  far  as  he  can,  to  become  securi- 
ty :  or  9thly,  if  he  should  unfairly  prevent  his  parents  from  making  a  will :  or 
lOthly,  if  he  has  joined  a  company  of  gladiators,  (arenarii)  or  stage  players, 
(mimi)  or  llthly,  if  a  daughter  should  refuse  to  marry  a  husband  provided  by  the 
parent,  who  is  also  willing  to  bestow  on  her  a  reasonable  portion,  but  choses  to 
live  a  libertine  single  life.  However,  if  the  parent  hath  not  taken  care  to  provide  w\ 
her  a  proper  husband  before  the  age  of  25,  and  she  should  then  have  a  child,  it  is 
the  fault  of  their  neglect,  and  no  cause  of  disinherison:  or  12thly,  if  the  child 
should  neglect  to  succor  and  take  care  of  a  parent,  who  may  become  lunatic  or  in- 
sane :  or  ISthly^  should  neglect  to  exert  himself  honestly  to  redeem  his  parent  from 
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captivity  :  or  14thlj,  if  being  brought  up  by  his  parents,  in  the  orthodox  doctrine 
of  the  church,  he  should  swerve  from  the  catliolic  faith.  This  last  to  be  sure, 
might  be  converted  into  a  fruitful  source  of  complaint. 

§  5,  Pupillart  ttstamentum  sequela  paternij  p.  140.  Pupillary  substitution  is 
founded  on  the  will  of  the  father  :  so  tliat  if  this  be  set  aside,  the  pupillary  sub' 
stitution  falls  with  it.  Dig.  26.  6.  Dig.  50.  17. 129.  1.  and  1.  17.  6.  ib.  So  the 
pupillary  substitution  holds  good  in  the  same  manner  as  the  will  holds  good.  Dig. 
29.  2.  4.  1. 

§  6.  Quot  liberis  substituitur,  p.  140.  In  this  case,  the  substitute  cannot  suc- 
ceed till  the  death  of  the  last  child  under  age. 

Ferriere  puts  this  case  :  A  father  making  his  will  appoints  Primus^  Secundus 
and  Tertius  Patrcs  familias,  Quartus  an  impuber,  and  Quintus  a  slave,  his  heirs, 
with  assignment  of  various  portions.  He  disinherits  *  his  son  not  of  age,  *  505 
and  appoints  as  substitutes  in  case  of  his  son's  death  before  puberty,  such  of  the 
five  persons  as  may  become  heirs  to  himself.  Primtis  declines :  Secundus  and 
Tertius  accept :  so  does  Quartus  at  command  of  his  father  ;  so  does  Quintus  at 
command  of  his  master.  Secundus  dies :  Quartus  becomes  Alius  familias  and  is 
emancipated  :  Quintus  is  manumitted.  Who  shall  be  the  substitute  ?  shall  Pri- 
mus ?  shall  the  heir  of  Secundus  ?  shall  the  father  of  Quartus  ?  or  the  master  of 
Quintus  ?  It  is  answered,  that  the  substitution  applied  to  the  persons  of  the  sub- 
stitutes, not  to  their  representatives  :  to  those  who  had  actually  been  the  heirs  of 
tlic  father,  as  well  as  the  instituted  heirs  :  and  therefore  the  substitution  fell  to 
Tertius,  Q;uartus  and  Quintus  in  the  respective  proportions  of  tlieir  original  shares 
under  the  will  of  the  father. 

§7.  De  substitione  nominatim  aut  in  gencre,  "p.  141 .  Sec  on  this  section  the 
paraphrase  of  Theophilus,  which  is  of  great  authority.  Moreover  I  may  substi- 
tute to  a  minor  within  puberty,  by  name,  and  say,  if  my  son  should  be  my  hei 
and  die  within  puberty,  let  Titius  be  my  heir.  And  I  may  substitute  to  him  gen- 
erally, as  when  I  institute  many  persons  as  heirs  together  with  my  son,  or  by  in- 
stituting many  heirs,  1  disinherit  my  son.  1  may  so  substitute  generally,  by  say- 
ing, whoever  shall  be  heir  to  me  the  father,  I  substitute  him  to  my  son  if  he 
should  die  before  puberty.  By  which  form  of  words  those  who  are  the  written 
heirs  and  remain  so  at  the  time,  will  by  substitution  become  heirs  also  to  the  son 
dying  within  puberty.  For  if  the  persons  instituted  reject  the  heirship  as  to  the 
greater  part,  they  will  take  nothing  by  the  pupillary  substitution  :  for  the  pupillary 
heirship  will  be  divided  between  them,  in  the  proportion  of  the  original  heirship, 
that  is  according  to  the  portion  they  were  respectively  entitled  to  under  the  fa- 
ther's institution  of  them  as  heirs  to  him.** 

I  have  already  mentioned  (Tit.  15,  §  1)  that  substitutions  are  abolished  in 
France  by  the  Napoleon  code, 

"  So  detrimental  has  an  unqualified  and  unlimited  power  of  settlement  been 
found,  even  in  France,  that  it  has  been  made  a  question  there,  whether  it  would 
not  be  for  the  advantage  of  the  nation  at  large,  that  all  settlements  and  trusts 
should  be  abrogated.  This  question  so  far  as  it  related  to  moveables,  was  by  the 
order  of  Louis  15,  proposed  in  the  year  1744  by  the  chancellor  D*Aguesseau  to  all 
the  parliaments  and  superior  councils  of  France,  See  Questions  conccrnant  Us  sub- 
stitutions, avec  les  Responses  de  touts  Ics  Parliamens^  et  cours  sourerains  du  Roy- 
aumcy  et  les  observations  dc  M.   Le  Chancelicr  D'Jigucsseau  sur  les  dits  response*. 
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506  *  Totilotise,  1770.  And  see  also  CommetUairt  "  de  *  V  Ordonance  di  LovU 
15.  8ur  Its  svbstitutiojis  per  M.  Feugolc.  Paris,  1767.  Butler's  elaborate  note  on 
the  doctrine  of  uses,  Co.  Litt.  372.  a.  sub  finem,  279,  a.  Se6  Code  civil  Nap.  oa 
Recueil.  Tom.  2.  p.  429. 

TiU  XVII.  §  1.  Quando  testamentum  dicatur  rumpi^  p.  142.  Secundum  nostram 
tonstitutionem,  Cod.  6.  43.  10. 

Not  only  in  the  cases  mentioned  in  the  text,  but  by  the  birth  of  a  child  subsequent 
to  the  will.  Formerly  the  adoption  of  a  son  set  aside  the  will.  Dig.  28.  3.  7.  if  he 
was  not  instituted  heir  t^ierein.  Dig.  28.  3.  lb.  Dig.  28.  2.  23.  1.  Dig.  37.  4.  8.  7. 
but  by  this  law  of  Justinian,  an  adopted  son,  does  not  invalidate  the  will,  unless 
he  be  k  pater  familiasy  or  if  being  aJiHus  familtas  he  be  adopted  by  some  relation 
paternal  or  maternal  in  the  ascending  line.  Cod.  dc  adopt,  lex  penult. 

As  to  the  general  doctrine  of  revocations,  see  Viner*B  Ab.  under  this  head,  and 
I  he  note  4  of  Serjeant  Williams  to  page  276  of  Saunder's  Reports,   and  the  cases 
there   referred  to,   particularly  Brydgcs  v.   the  Dutchess  of  Ckandos,  2   Vez.  jun- 
417.  and  GoodtUle  v.  Otteay^  7  Term  Rep.  390.    The  following  cases  on  the  sub- 
ject have  occurred  since  that  note. 

Cave  v.  Holford,  3  Vez.  650.     Revocation  by  suseqtient  conveyance. 
Lord  Temple  v, Dutchess  of  Chandos,     lb.  685.    By  a  mortgage,  or  a  conveyance 
in  fee  of  a  devised  estate  for  the  payment  of  debts,  the  will  is  revoked  pro  tanto 
only, 

Hinckley  v.  Simmons,  4  Vez.  160.  Mutual  wills  by  two  unmarried  Asters  under 
21,  the  marriage  of  one,  does  not  revoke  the  will  of  the  other. 

Croshie  v.  Macdonald,  4  Vez.  610.  All  codicils  are  part  of  the  will :  therefore  a 
codicil  for  a  particular  purpose  only,  does  not  revive  a  part  of  the  will  revoked  by 
it  former  codicil. 

lb.  Two  inconsistent  wills :  a  codicil  referring  to  tlie  iirt^t  by  date  as  the  last 
will,  revokes  the  intermediate  will. 

Gibbons  v.  County  4  Vez.  840.  Querc,  whether  by  the  birth  of  more  children 
subsequent  to  the  will,  and  the  testator's  second  marriage  ai\er  the  birth  of  those 
children,  but  no  issue  by  that  marriage,  the  will  is  revoked  .' 

Lord  Carrinffton  v.  Payne,  5  Vez.  404.  A  codicil  applying  to  a  particular  part 
of  the  will  only,  was  considered  as  a  substitution  for,  and  not  a  revocation  of  that 
particular  part. 

Knollys  v.  Alcock,  lb.  654.      A  contract   for  sale  revokes  a  devise  of  the  land. 

But  it  is  not  revoked  by  a  mortgage  in  fee  to  the  devisree.    Baxter  v.  Dyer,  lb.  656- 

*507      *  Kcnncbel  v.  Scrafton,  lb.  663,     Marriage  and  birth  of  a  child  (ut  sem- 

ble)  does  not  revoke  a  will  made  in  contemplation  of  such  marriage  and  issue  by  it. 

Harmood  v.  Ogfander,  6  Vez.  199.     Devise  revoked  by  a  conveyance  in  trust, 

operating  beyond  the  mere  purpose  of  securing  a  mortgage. 

At  law,  the  courts  only  consider  the  great  question  whether  the  interest  remains 
the  same  in  the  devisor,  as  it  did  at  the  date  of  the  will ;  if  not,  whether  the 
charge  be  for  a  general  or  a  partial  purpose,  it  is  a  legal  revocation  of  the  devise  ; 
but  at  equity^  if  the  deed  be  only  for  a  partial  purpose,  introducing  only  a  particu- 
lar charge  or  incumbrance,  and  not  otherwise  affecting  the  interest  of  the  devisor; 
there,  the  use  that  would  enure  to  the  testator  and  his  heirs,  if  alive,  after  that 
partial  purpose  was  effected,  will  be  held  by  equity  to  enure  to  the  devisee  if  the 
testator  be  dead.     Hence,  a  devise  is  not  revoked  by  a  niortgage  in  fee,  or  by  a 
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conTeyattee  in  fee  for  the  payment  of  debtfl.  lb.  A  coort  of  law,  looks  at  the 
deed  only,  and  compares  the  interest  at  the  date  of  the  will,  with  the  alteration 
made  in  it  by  the  deed  :  but  equity  looks  also  at  articles,  at  covenants,  and  at  the 
real  intent  of  the  transaction  connected  with  the  deed. 

Equity  controls  the  law  in  cases  of  revocation  under  the  following  circumstances 
only.  Ist.  Where  the  beneficial  interest  is  devised,  distinct  from  the  legal  estate, 
and  the  testator  afterwards  takes  the  legal  estate  without  any  modification  or  aU 
teration.  21y.  Where  liavin;;  the  legal  as  well  as  the  beneficial  estate  at  the  date 
of  the  will,  he  divests  himself  of  the  former,  but  retains  the  latter  :  as  in  the  case 
of  a  mortgage,  or  conveyance  for  the  payment  of  debts,    lb. 

Ellison  V.  Ellison^  lb.  p.  656.  Ellison  in  1791  conveyed  leasehold  estate  in  trust 
to  Wren  :  in  1786  he  made  his  will,  devising  his  personal  estate,  &c.  In  1797  he 
took  a  conveyance  to  himself  from  Wren  of  the  trust  estate.  Held  this  was  no 
revocation  ;  especially  as  no  intent  to  revoke  appeared  in  the  proceedings. 

Expte.  Ilchesterjl  Vez.  370.  Montague  v.  JeffenjSy  Moore  4.  An  act  incon- 
sistent with  the  will,  though  by  accident  not  carried  into  effect,  is  a  revocation  : 
as  a  covenant  with  letter  of  attorney  to  make  livery,  though  no  livery  made.  In- 
choate acts  inconsistent  with  the  will,  amount  to  revocation  if  accompanied  with 
power  to  destroy  the  provisions  of  the  will.  See  further  in  lord  Alvanly's  argu- 
ment as  to  the  effect  of  parol  and  inchoate  revocations  previous  to  and  under  the 
statute  of  frauds. 

Where  the  instrument  inconsistent  with  the  will  is  complete  in  itself  to  show 
the  intention,  it  is  a  revocation,  though  something  further  remains  *  to  be     *  508 
done  to  give  it  legal  effect  in  favor  of  the  person  to  whom  it  is  made,  as  a  bargain 
and  sale  without  enrollment :    a  feoffment  without  livery,  &c.  but  a  second  will 
unattested,  is  incomplete,  and  therefore  cannot  revoke. 

Agreeable  to  the  rule  of  the  civil  law,  tunc  prius  testamentum  rumpitur  cum  pos- 
terius  perfoctum  est^  which  in  Limbery  y.  Jiifa^n,  Comyn.  rep.  451,  is  laid  down  as 
the  English  law.    Dig.  28.  3.  2. 

Knollys  v.  Mcock,  7  Vea.  564.  and  Attorney  General  v.  Vigors  8  Vez.  281.  Maun- 
drd  V.  Maundrely  10  Vez.  256.  Mere  partition,  whether  by  compulsion  or  agree- 
ment is  not  a  revocation  :  but  the  slightest  addition,  as  a  power  of  appointment  to 
the  limitation  of  uses  is  sufficient.  In  what  case  an  instrument  abandoned,  ceases 
to  be  a  revocation. 

A  codicil  reciting  a  specific  and  limited  purpose  will  revoke  the  whole  devise, 
declaring  the  trusts  again  with  the  proposed  alterations,  and  will  confirm  the  will 
in  all  particulars  not  revoked.  The  omission  of  a  trust  though  against  the  inten- 
^OQ  of  the  testator  cannot  be  supplied.    Holder  v.  Holder,  8  Vez.  97. 

Harmood  v.  Oglander,  8  Vez.  126.  There  is  no  instance  of  a  revocation  at  law,, 
not  being  a  revocation  in  equity,  where  the  partial  partici^ar  purpose  was  not  for 
el^arges,  or  incumbrances,  or  to  pay  debts. 

Jtose  Y.  Cuninghame,  IJ  Vez.  554.  Where  an  agreement  for  the  purchase  of  an 
estate  has  been  executed,  the  purchaser  may  devise  it,  and  the  subsequent  con- 
veyance of  the  mere  legal  estate,  will  not  be  a  revocation  of  tl^e  will,  while  the 
equitable  estate  remains.     Doe  v.  Pott,  Doug.  684.     Watts  v.  Fullerton,  Doug.  891. 

^emJberton  v.  Pemberton,  13  Vez.  297.     Duplicates  of  a  will.     The  presumptioa 
is,  that  cancelling  one  of  the  duplicates  amounts  to  cancelling  the  other,  though 
both  are  in  the  testator's  possession,  SQd  the  cancelled  instrument  had  been  al-. 
tered. 
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Charman  v.  Charman,  14  Vez.  580.  Devise  of  real  estate  not  revoked  by  bank- 
ruptcy, 

5  Term  Rep.  124.  Shove  v.  Princk.  An  imperfect  and  inefficient  deed,  evi- 
dencing an  intention  to  xevoke,  revokes  a  will. 

1  Boa.  and  Pull.  576.  Goodtitle  v.  Otway.  No  man  has  a  right  to  devise  an  es- 
tate of  which  the  title  is  not  in  him  at  the  time  of  the  devise  ;  it  must  be  his  own : 
legally,  according  to  the  doctrines  of  the  courts  of  law ;  equitably  at  least,  if  not 
legally,  according  to  the  doctrines  of  the  courts  of  equity  :  no  subsequent  acquisi- 
tion of  the  title,  will  make  that  will  good,  which  was  bad  when  it  was  executed. 
This  appears  from  Butler  and  Baker's  case,  3  Co.  Rep.  30.  b.  Sparrow  v.  Hardcas' 
tie,  3  At.  803.  per  Lord  Trevor  in  Fitzg.  240. 

*  509  *  Hence  in  Swift  ex  dem.  Keaie  and  Roberts ^  Burr.  1497,  Lord  Mans- 
field denied  that  a  joint  tenant  could  devise  his  estate,  either  by  law  or  by  statute. 
For  by  the  express  words  of  the  statute  of  34  and  35  Hen.  8,  a  devisor  must  hart 
the  estate  he  pretends  to  devise  :  and  an  after  purchased  estate  will  not  pass.  A 
will  under  the  Roman  law,  essentially  consisted  in  the  appointment  of  an  heir : 
in  England  it  is  ambulatory,  and  revocable,  and  more  in  the  nature  of  a  donatio 
mortis  causa. 

And  this  estate  must  continue  in  the  devisor  till  the  time  of  his  death  :  for  if, 
by  any  form  of  conveyance,  he  passes  away  the  whole  estate^  although  he  takes  it 
back  again  instantaneously  by  another  conveyance,  and  whether  this  be  done  ani- 
mo  revocandi  or  not,  the  retaking  is  a  new  estate  ;  it  is  not  the  same  estate,  and 
the  former  will  without  republication,  does  not  pass  it ;  for  a  will  cannot  operate 
upon  an  estate  which  a  man  has  wholly  conveyed  away.  Lord  Mansfield,  in  Roe 
ex  dem,  J^oden  v.  Griffith^  4  Burr.  I960,  laments  this ;  but  the  law  was  so  settled 
in  Lord  Lincoln  v.  Rolls^t  Show.  Pari.  Cases  154  and  1  Ab.  Ca.  in  £q.  411.  to  the 
same  purpose,  are,  Sparrow  v.  Hardcastle^  sup.  and  Parsons  v.  Freeman,  3  At.  740. 
and  the  other  decisions  cited  by  Buller,  and  by  Eyre,  in  the  present  case  of  Good- 
title  V.  Otway,  which  is  very  instructive.  Eyre  however,  like  Lord  Mansfield, 
seems  to  me  to  regret  that  this  rule  of  positive  law,  was  ever  carried  further,  than 
that  a  disposition  of  the  whole  estate,  amounted  to  evidence  of  an  intention  to  re- 
voke, which  might  of  course  be  rebutted.  But  so  the  law  is.  This  law  is  no 
otherwise  modified  by  equity,  (which  doubtless  cannot  supercede  the  statute)  than 
by  protecting  those  equitable  interests,  which  a  man  reserves  by  articles  and  cov- 
enants that  a  court  of  law  cannot  investigate  ;  and  by  declaring  that  when  the 
legal  conveyance  is  only  a  mere  matter  of  form  with  a  view  of  charging  or  incum- 
bring  the  estate  for  the  purpose  of  paying  debts  or  otherwise,  it  cannot  be  consid- 
ered as  exhausting  the  fee — as  amounting  to  a  conveyance  of  the  wuole  estate. 

3  Bos.  and  Pull.  Larkins  v.  Larkins,  a  devise  to  two  as  joint  tenants.  Devisor 
afterwards  strikes  out  the  name  of  one.    This  is  only  a  revocation  pro  tauto. 

As  to  the  decisions  in  Pennsylvania. 

A  second  will  containing  an  express  clause  of  revocation,  revokes  tlic  first.  2 
Dall.  Rep.  268,  Boudinot  v.  Bradford, 

Where  a  second  will  is  destroyed  without  more,  the  preceding  will  not  having 

*  510  been  cancelled,  generally  speaking  is  ipso  facto  revived.  lb.  *  and  evi- 
dence will  be  adpfiitted  to  show  whether  the  testator  cancelled  the  second  with  an 
intent  to  revive  the  first  will,  or  to  die  intestate.   lb. 

The  mere  act  of  making  a  second  will,  is  a  revocation  of  the  former,  as  to  the 
personal  estate,  the  law  throwing  that  on  the  executor  as  trustee.   lb. 
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A  will  revoked  by  a  lubsequent  will,  but  not  cancelled,  is  re-established  by  oan- 
telling  the  second  will.    2  Dall.  rep.  289.    Latoson  v.  Morrison, 

A  will  in  writing  revoking  a  will  in  writing,  must  be  attended  with  all  the  so- 
lemnities necessary  to  the  first  will.  Presumptive  and  implied  revocations  firom 
change  of  state,  or  acts  inconsistent  with  the  will,  may  be  rebutted  by  counter 
evidence.  lb. 

A  will  in  writing  may  be  revoked  by  the  parol  republication  of  a  foftfiei'  will  in 
writing.  And  if  the  republished  will  cannot  be  found,  its  contents  may  be  proved. 
2  Binney,  406,  Hdtfard  v.  Davis. 

A  subsequent  marriage  and  birth  of  a  child,  under  the  acts  of  Pennsylvania,  op- 
erate as  a  revocation  pro  tanto  only.     3  Binney,  498,  Coatts  v.  Hvgkes. 

I  have  fbutld  nothing  as  to  the  revocation  of  wills  in  the  New  York  decisionli, 
nor  in  the  Southern  cases,  other  than  I  have  already  referred  to. 

§  2,  De  posteriore  testamento,  p.  142.  By  Dig.  28.  3.  and  Cod.  de  testam.  27,  it 
ifi  said  to  be  sufficient  if  the  revocation  be  made  before  three  witnesses^  10  years 
after  the  first  will. 

Theodoaius  and  Valentinian,  declared  a  will  revoked,  at  the  end  of  teh  years 
firom  its  execution,  although  the  testator  should  have  shown  no  change  of  disposi- 
tion. Cod.  Theod.  de  testam.  6.  But  Justinian  required  a  formal  revocation  as 
^bove,  in  presence  of  three  witnesses. 

§  3.  De  posteriore  in  quo  hares  certm  rei,  fyc.  p.  143.  see  Dig.  28.  3.  12. 1.  ietf 
Bavard  v.  Davis,  2  Binn.  406. 

In  ea  constitutione.    Dig,  36.  1.  29. 

Ex  lege  Falddia.  vid.  Title  22  of  this  book  of  the  institutes. 

§  4.  De  testamento  irrito,  p.  143.  Even  the  lowest  diminution  as  if  a  pater  fatn- 
ilias  became  adopted,  his  former  will  was  annulled.  For  fals  rights  are  thus  merg- 
ed in  his  situation  as  adopted  son,  and  belong  to  his  adopted  father.  Dig.  28.  3. 
6.  cum  seq.  Dig.  29. 7.  9.  3.  But  this  would  not  be  the  ease  with  a  military  will. 
Dig.  4.  5. 1.  ult.  nor  with  a  testamentary  disposition  of  the  pectdium  castiense  of  a 
son  before  emancipation.     Dig.  28.  3. 1.  ult. 

§  6.  Q,uihus  modis  convalescit,  p.  144.  Per  omnia  :  that  is,  not  throughout,  but, 
not  always,  or  not  in  all  eases.  Thus  a  will  made  ineffectual,*  (irritum)  *  511 
by  captivity,  may  be  restored  on  return  by  the  jvs  postliminii,  or  by  the  fiction  of 
the  lez  eomelia,  by  which  his  death  is  considered  as  having  happened  at  the  mo- 
ment preceding  captivity.  So  the  diminution  by  deportation,  may  admit  of  com- 
plete reinstatement  by  the  imperial  decree.  Dig.  28.  3.  6. 12.  So  in  the  smaller 
diminution  by  adoption  of  a  pater  familias,  his  will  made  as  pater  familias,  might  be 
re-established  before  the  praetor,  provided,  1st,  It  was  in  writing :  for  the  praetor 
took  no  cognizance  of  nuncupative  wills.  21y,  That  the  pater  familias,  becoming 
by  adoption  filius  familias,  regained  his  quality  of  pater  familias  and  died  in  that 
state.  31y,  That  he  declared  his  desire,  that  his  former  testament  should  stand 
good)  by  codicil  to  that  purpose.     Dig.  37. 10. 1.  2  and  3. 

§  7.  De  nuda  voluntate,  p.  145.  Perlinacis  Oratione.  I  have  already  observed, 
that  the  emperors  sometimes  in  person,  and  sometimes  by  their  qutestors,  address^ 
ed  orations  to  the  senate,  proposing  the  laws  they  wished  to  be  adopted.  Dig.  23. 
2. 16.  Vinn. 

The  law  of  England  is  the  same  with  that  here  laid  down,  viz.  that  if  a  testa- 
mentary paper  is  begun,  but  lefl  unfinished,  and  the  party  lives  a  sufiicient  time 
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to  have  finished  it  if  he  chose,  the  law  presumes  either  th&t  he  did  not  cfrnse  to 
finish  it,  or  had  not  made  up  his  mind  concerning  it.  Cranvdl  y.  Sanders^  Cro. 
Ja.  497.  Burton  tt  al.  y.  Gowdl^  Cro.  £1.  306.  Fowel  on  Dey.  534.  Matthews  t. 
WwmtT^  4.  Vez.  197.  Grifin  v.  Grifin,  lb.  in  not.  Thomas  ex  dem,  Jones  y.  Evans^ 
2  East.  488.    See  also  Cogbill  y.  Cogbiil^  2  H.  and  Man.  467. 

§  8.  Siprindps  litis  eausa^  vel  in  testamento  imperfecta^  ^.  p.  145.  Dig.  1.  3. 
31.  Cod.  de  testam.  1.  3.  Cod.  de  legib.  1.  4.  Digna  vox  est  majestate  regnantis^ 
Ugihus  alUgatum  se  principem  profiteri.  Adeo  de  auctoritate  jttris  nostra  pendet 
awUoriias.  Et  revera  majus  imperio  est  submittere  legibus  prvndpaiuin,  Et  oraculo 
presenHs  edicti^  quod  nobis  licere  non  patimur,  aliis  indicamtts, 

Domttian  declared,  the  emperor  might  accept  the  heirship  of  one  of  his  subjects, 
if  anj  one  witness  should  prove  that  the  deceased  had  made  him  his  heir  :  but  ac- 
cording  to  Suetonius,  he  was  obliged  to  repeal  this  decree. 

Tit.  XVIIL  De  inqficioso  testamento^  p.  146.  The  allegation  of  invalidity  as 
being  contrary  to  the  duties  of  his  station  in  life,  lay  against  the  testcunent  of  a 
testator,  who  unnaturally  disinherited  his  natural  heir  without  sufficient  cause. 
This  allegation,  was  not  properly  speaking  an  action,  nor  a  suit  to  recover  the 
heirship,  for  the  will  is  set  aside.  The  process  was,  by  notice  to  the  instituted 
heir  by  the  legitimate  heir,  and  the  cause  was  usually  carried  from  the  magistrate 

*  512  or  *  court  below  to  the  Centumvirs.  Dig«  5. 2. 13. 17.  The  suit  turned 
upon  proof  of  some  one  or  other  of  the  fourteen  causes  or  reasons  of  disinherison 
included  in  the  115th  Novel ;  the  onus  proband*  being  thrown  upon  the  instituted 
heir.  Hence,  it  was  in  the  nature  of  our  motion  for  a  rule  to  show  cause.  1  have 
already  abridged  the  fourteen  causes  of  disinherison  in  that  novel,  but  they  are 
also  briefly  comprised  in  the  following  verses. 

Bk  septem  ez  cansis  ezhasres  filins  esto : 

Si  patrem  ferit ;  vel  maledicat  ei : 
Carcere  detrusum,  si  negligat,  ant  furiosum ; 

Criminis  accuset,  vel  paret  insidias  : 
Si  dederit  damnum  grave  ;  si  nee  ab  hoste  redemit : 
I    ■  Testarive  vetet ;  se  societve  malis. 

Si  mimos  sequitur ;  yitietve  cubile  paternum  : 

Non  orthodozus ;  filia  si  meretriz. 

The  last  clause  however,  was  insufficient,  if  the  parent  did  not  pruyide  her  a 
husband  before  she  arrived  at  the  age  of  twenty-five. 

I  have  already  mentioned  the  English  law  of  revocations  :  and  the  rule  that  the 
heir  shall  not  be  disinherited  by  implication.  To  the  same  principles  may  be 
lefiBrred  the  rule  that  a  wife  shall  not  be  deprived  of  dower  by  implicaicion.  Wehb 
T.  Evans,  1  Binn,  565. 

iiuia  plerumque  parentes.]  The  plaint,  or  action,  in  the  case  of  an  undutiAd 
testament,  which  civilians  call  testamentum  inoficiosum^  is  net  in  use  in  England  ; 
where,  by  the  common  law,  all  persons  intitled  to  make  a  will,  have  ever  had  a 
ftee  power  of  bequeathing  their  goods  and  chattels,  in  whatever  manner  they 
thought  best ;  and  it  was  only  by  the  particular  custom  of  some  places,  that  this 
power  was  restrained  :  so  that  the  writ  called  breve  de  ratumabili  parte  bonontm^ 
which  the  wife  or  children  of  the  deceased  had  against  the  ezecutors  for  the  re- 
eoyery  of  part  of  the  goods,  was  not  general  throughout  the  kingdom,  but  peculiar 
!•  certain  countries,  where  Che  custom  was,  that^  debt»  being  paid,  the  remainder- 


NOTES.  483 

flhoald  be  divided  into  three  equal  parts ;  viz.  one  to  the  wife,  another  to  the  chil- 
dren, and  a  third  to  attend  the  will  of  the  testator.     Cowd  lib,  2.  t,  18. 

The  castom  of  reserving  a  reasonable  part  of  the  goods  for  the  widows  and  chil- 
dren of  testators  is  still  in  force  in  the  city  of  London,  as  to  the  widows  and  chil- 
dren of  freemen ;  but  in  other  parts  of  the  kingdom,  where  this  custom  did  for- 
merly prevail,  it  has  been  abolished  by  act  of  parliament ;  see  4  and  5  Will^  and 
Mary,  cap.  6.  The  inhabitants  of  the  province  of  York,  are  also  impowered  to  dis- 
pose of  their  personal  estates  by  their  wills,  notwithstanding  the  custom  of  that 
*  province,  as  to  the  reasonable  part  claimed  by  widows  and  children ;  *  513 
bnt  the  act  excepts  the  cities  of  York  and  Chester  ;  yet  the  same  liberty  was  after- 
wards extended  to  the  freemen  of  the  city  of  York,  by  tbe  statute  of  the  2d  and  3d 
of  Queen  ^nne.  And  by  the  7th  and  8th  of  William  the  3d,  cap.  33.  the  same  cus- 
tom was  abolished  in  the  principality  of  Wales,  See  Dr.  Strahan's  notes  on  Domain 
Tol.  2.  p.  109. — But,  by  the  law  of  Scotland,  a  testator  cannot  by  testament  deprive 
his  wife  or  children  of  their  legitimate  or  reasonable  part.  Stair^s  inst,  Uh.  3.  t,  8. 
Macksnzie's  inst.  lib,  3.  t.  9.  p,  251. 

Hoe  colore,]  This  pretext  was  made  use  of  to  avoid  the  appearance  of  impugn- 
ing the  testament  of  a  man  in  his  senses,  contrary  to  the  authority  of  the  12  tables, 
which  give  all  persons,  capable  of  making  a  will,  a  flree  and  uncontrolled  power 
of  bequeathing  their  effects  just  as  they  think  proper.  **  Verbis  legis  12  tahdarum 
his,  uti  legassit  suss  rei,  ita  jus  esto,  Uuissima  potestas  tributa  videtur,  et  haredi* 
instUuendi,  et  legata  et  Ubertates  dandi,  ttUelas  qttoque  constituendi ;  sed  id  interpret 
tatione  coangustatum  est,  ^,ff^  50. 1. 16. 1. 120.  de  verb,  sign."    Harris. 

§  1.  Qm  de  in  ojfieioso  agunt,  p.  146.     Constitutionibus,  Cod.  3.  28.  21  and  27. 

JhU  agentes  vinesre^  Dig.  5.  2.  6. 

The  eight  causes  for  which  a  parent  might  be  disinherited,  are  included  in  the 
following  verses,  and  may  be  found  in  Nov.  115.  ch,  4. 

Si  capitis  natum  pater  accusaverit ;  ejus 

Aut  vitiB  insidias,  olamve  palamve  struat : 
Si  vetuit  cupidum  seoreta  novissima  mentis 

Prodere  ;  nee  veritns  sit  temerare  nurum  : 
Si  pater  et  genetrix  sibi  fata  scelesta  minentur  : 

Fulcra  non  ad  nati  clausa  furentis  eant : 
Filius  auxilio  si  non  patris  hostica  linquit 

Limina :  si  genitor  numen  inane  colit. 

That  is,  parents  are  not  to  be  pretermitted,  or  disinherited  by  name,  unless  for 
one  or  other  of  the  following  causes  specifically  alleged. 

1st,  If  a  parent  hath  by  accusation  put  in  jeopardy  the  son*s  life,  unless  in  cas» 
of  treason  :  21y,  or  attempted  it  by  poison  or  by  sorcery  :  or  31y,  debauched  the 
wife  or  concubine  of  his  son  :  or  41y,  prevented  the  lawful  exercise  of  the  son's 
right  of  devising :  or^ly,  been  convicted  of  attempting|by  poison  or  otherwise 
the  life  of  his  wife  ;  or  the  life  of  her  husband  :  or  61y,  refused  to  take  care  of 
any  of  their  children  who  might  be  deprived  of  reason  :  or  71y,  neglected*  to  re- 
deem a  child  fVom  oaptivity  :  or  81y,  abandoned  the  orthodox  faith.  *514 

The  allegation  of  inofficiousness  was  extended  in  favor  of  brothers  and  sisters ; 
Cbd.  h.  t.  21.  27.    Cod.  Theodos.  eod.  Dig.  5.  2. 14. 1.  and  lb.  1. 1.  24.  25. 

§  2.  (tui  alio  jure  veniunt  et  de  inofficios0  non  agvnt,  p.  147.  This  allegation 
did  not  lie,  in  favor  of 
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lirty  A  toi^  omitted  in  his  father's  will }  for  this  would  suffice  to  nullify  it. 

2I7,  Daughters  or  grand-children  omitted :  for  they  had  a  remedy  under  the 
constitution  of  Marcus  Antoninus. 

31y,  Emancipated  children  omitted  :  for  they  might  he  called  to  the  possession 
by  the  prvtor,  per  possessionem  bonorum  contra  tabulas.  Dig.  5.  2.  23.  Yet  the 
father  of  an  emancipated  son,  seems  to  hare  both  these  remedies ;  Dig.  37. 12. 
1.  ult. 

41yi  An  omitted  posthumous  child  ;  for  he  can  break  the  will.     Dig.  5.  2.  6. 

51y,  An  adrogated  minor  under  fourteen,  disinherited  by  his  adoptive  father : 
for  he  is  entitled  to  his  fourth  part,  under  the  law  of  Antoninus  Pius.  Dig.  5.  2. 
8.15. 

61y,  A  child  to  whom  his  father  has  left  his  portion.  Dig.  5.  2.  25.  Cod.  eod. 
1.30. 

The  right  to  urge  this  complaint,  (which  must  be  brought  in  five  years.  Dig.  37. 
4.  4.  a])4  37«  4.  8. 1.  Cod.  eod.  tit.  28. 1.  3,  §  34.)  passes  by  a  decree  of  Justinian 
to  the  immediate  legitimate  heirs  of  the  person,  who  might  have  urged  it  during 
)ife.    Co4<  eod.  ^t  tiuis^  ^c.  and  scimus^  ^c, 

.§  3.  De  eo  cui  testator  aliquid  reliquerit,  p.  147.  The  action  to  recover  the  legal 
portion,  or  the  difference  between  the  bequest  and  the  fourth  part,  was  entitled 
fondictio  ex  l^ge;  and  enured  to  the  heirs  of  the  person  originally  entitled  to  bring 
it.  Nor  was  it  renounced  by  implication  :  it  must  have  been  expressly  given  up, 
ff  at  all.    Peregriniis  fidei  comm»   Art.  36.  num.  93.    Cod.  de  hiofficioso  test.  1.  30. 

§  6.  De  quarta  legitime  partis,  p.  148.     See  Cod.  3.  28.  35, 

I  have  already  mentioned,  that,  in  my  opinion^  the  right  of  bequeathing  by  will, 
is  no  natural  right :  it  is  the  creature  of  society,  and  may  fairly  and  prudently  be 
limited. 

Plato  considers  a  man's  property  as  belonging  to  his  family,  lih*  xi.  de  leg. 
which  was  the  Roman  doctrine  of  suitas.  In  Greece,  Solon  first  introduced  the 
^ight  of  devising.     Plut.  in  Solon.  Demosth.  adv.  Lept.     The  law  of  the  twelve 

*515  tables  on  tl^is  subject  was  imported  from  *  Athens.  But  the  Romans 
made  frequent  attempts  to  restrain  the  right.  Thus  the  Lex  Fvria,  a  plebiscihtm^ 
A*  U.  C.  570.  restricted  the  amount  of  legacies  to  other  persons  than  the  heir,  at 
a  thousand  Asses }  and  the  legatee  receiving  it,  was  subject  to  a  penalty.  The 
Lex  Vocfmia,  A-  U.  C.  584,  enacted  that  no  legatee  should  receive  more  than  the 
heir.  The  Lex  Falcidia,  under  Augustus,  secured  to  the  heir  a  fourth  part  of  the 
estate,  by  restraining  the  testator  from  bequeathing  in  legacies  ultra  dodrantem  or 
nine  ounces.  Justinian,  by  the  18th  novell.  assigned  one  third  of  all  the  goods  of 
the  testator  to  the  children  if  they  amounted  to  four  or  fewer,  and  one  half  if  they 
were  more  than  four.  Thus  two  children  would  divide  between  them  four  ounces, 
five  children  six  ounces  ',  agreeably  to  these  verses. 

Quatuor  aut  infra  dant  natis  jura  Trientem : 
Semissem  vero  dant  natis  quinque  vel  ultra. 

flee  04  this  subject.  Dig.  48.  20.  7.  Cod.  de  ipoffic,  testam.  36.  Nov.  1.  princip. 
et  §  1.  Cod.  de  inoff.  test.  31.    Cod.  ad  leg.  Jul.  majest.  5^  §  3.  Nov.  66.  ch.  92. 

The  childrcQ  excluded  from  this  legitima  pars,  or  share  of  the  paternal  property 
thus  secured  to  them  by  law,  whether  excluded  by  voluntary  or  legal  reasons,  do 
not  on  this  accoimt  augment  the  quarta  pars  or  legal  portion  of  the  rest.  As  if 
Q^a  out  office  children  were  disinherited  for  just  cause,  or  took  the  veil,  the  otl^er 
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fonr  woald  not  be  entitled  to  six  ounces,  for  the  legal  portion  was  founded  on  the 
right  of  heirship  or  succession. 

Grand-children  were  reckoned  per  stirpes,  by  stock  :  thus  all  the  children  of  a 
■on  counted  as  the  son. 

In  cases  of  dispute  as  to  the  mode  of  division  or  remuneration,  it  was  usually 
referred  to  arbitration  ;  arbitrio  boni  viri.     Cod.  1.  3,  tit.  28.  §  36. 

The  action  for  the  recovery  of  the  supplement,  or  difference  between  a  legacy 
bequeathed  and  the  legal  portion,  enured  to  the  heirs  of  those  who  had  a  right  to 
sue.  It  was  even  assets  to  the  creditors,  although  the  heir  should  have  renounc- 
ed.    Cod.  de  repud.  bon.  possess.  I.  2.  Dig.  38.  9.  1.  7. 

Previous  to  the  II5th  novel,  whatever  the  heir  had  received  whether  as  heir,  as  leg- 
atee, mortis  causa,  or  by  way  of  trust,  was  considered  as  advancement,  and  deduct- 
ed from  his  portion  or  fourth  part ;  except  a  donation  inter  vivos,  or  gift  with  act- 
ual transfer  by  the  testator  in  his  life  time.  After  this  novel,  the  heir  entitled  to 
his  legal  portion  became  entitled  without  these  deductions  as  it  should  seem ;  see 
Cujas  in  Dig.  35.  2. 15,  penult,  and  perhaps  reasonably,  for  the  legal  portion  is 
due  *  by  the  settled  provisions  of  positive  law  ;  the  gifts  and  legacies  *  516 
arise  from  the  casual  inclmation  of  the  testator;  who  therefore  could  neither 
transfer  or  burthen  with  debts,  usufructs,  or  trusts,  even  for  pious  purposes,  the 
portion  cast  by  operation  of  law.     Cod.  de  inoffic.  test.  1.  36. 

In  the  modern  French  code  (art.  913.  of  Code  civ.  Nap.  the  Quotite  or  portion 
of  disposable  property  is  limited  in  favor  of  the  children.  *^  Les  liberalites  smt 
par  actes  entre  vifs,  soit  par  testament,  ne  pourront  exceder  la  moite  dts  biens  du  dis- 
posant  s^il  ne  laisse  a  son  deees  qu^un  enfant  legitime  ;  le  tiers  s^il  laisse  deux  enfants  ; 
le  quart  s'il  laisse  trots  ou  un  plus  grand  nombreJ'* 

In  England  the  law  permitted  devises  of  personal  property  time  out  of  mind  : 
2  Fonbl.  B.  4.  pt.  1  ch.  1  §  1,  n.  (a)  :  but  devises  of  land  were  first  allowed  by 
SUt,  32,  34,  35  Hen.  8.  see  Hungerford  y.A'osworthy,  Show.  P.  C.  147.  As  to  the 
civil  and  canon  law  authority  in  the  ecclesiastical  courts  on  the  subject  of  lega- 
cies, see  2  Fonbl.  lb.  §  4.  note. 

By  the  law  of  England,  and  most  part  of  the  American  states  (New  Orleans  I 
believe  adopting  the  principle  if  not  the  regulations  of  the  Code  Napoleon)  there 
is  no  restriction  on  the  permitted  right  of  bequeathing.  Doubtless  the  parent 
ought  to  retain  some  check  on  the  misbehavior  of  children^  and  so  I  think  ought 
the  laws  on  the  caprice,  the  injustice  or  the  dotage  of  parents.  In  Holland,  Ger- 
many and  Spain,  and  as  I  have  understood  in  other  parts  of  Europe,  the  principles 
of  the  FalcidJan  law  more  or  less  limited  or  extended,  have  been  generally  adopt- 
ed ;  and  it  is  worth  notice,  that  the  experience  of  the  Empire  from  the  time  of 
Augustus  to  that  of  Justinian,  led  to  a  gradual  extension  of  those  principles. 

The  civil  law  doctrine  of  advancement  by  gift  to  children,  during  the  life-time 
of  the  testator,  briefly  laid  down  in  this  section,  gave  birth  to  the  modern  law  of 
England  respecting  the  satisfaction  of  portions  by  legacies,  and  the  ademption  of 
legacies  by  the  advancement  of  portions :  concerning  which,  the  cases  are  numer- 
ous and  complicated.    *  Ellison  v.  Cookson,  I  Vez.  jun.  105. 


*  The  general  doctrine  of  satisfaction,  relates  either  to  children  :  to  husband 
and  wife :  or  to  strangers.  The  first  class  only,  is  immediately  connected  with 
the  subject  of  the  present  section ;  but  it  may  be  useful  to  refer  shortly  to  the 
leading  caaet  of  the  two  other  classes, 
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*  517  Wh3re  *  a  parent  is  under  covenant  to  provide  portions  for  children, 
provision  by  will  shall  be  held  to  go  in  satisfaction,  unless  the  contrary  appear  : 
and  legacies  shall  be  adeemed,  by  portions  advanced  during  the  testator *s  life- 
time, unless  the  terms  or  circumstances  of  the  legacy  negative  this  implication* 
For  it  shall  not  be  intended  that  a  parent  means  to  give  any  child  a  double 
portion. 
'  Jenkins  v.  Potod,  2  Vem.  115. 

Thomas  v,  Keymish^  2  Vern.  343. 

Brovam  v<  Dawson^  lb.  498. 

Wilcox  V.  Wilcox,  2  Vern.  538. 

Phinney  v.  Phinney,  2  Vern.  638. 

Atkinson  v.  Atkinson,  1  Vez.  Senr.  262. 

Graham  ▼.  Graham,  1  Vez.  Senr.  263. 

Barret  v.  Beckford,  1  Vez.  Senr.  520. 

Ward  V,  Lant,  Finch's  Prec.  Ch.  183. 

Boskins  y,  Boskins,  lb.  263. 

Bartop  y,  WhUmore,  lb.  541  (and  1  P.  Wms.  681.  but  incorrect,  see  1  Br.  Ch, 
Ca.306.) 

Bromley  j.  Jefferies,  lb.  138. 

Copeley  v.  Copeley,  I  P.  Wms.  147. 

Leehmere  v.  Earl  of  Carlisle,  3  P.  Wms.  211. 

Graves  v.  Boyle,  1  Atk.  509. 

BiggUstonv.  Grubb,2Aik.4S. 

RoseweU  v.  Bennet,  3  Atk.  77  e.  con  1  £q.  Ab,  204. 

Clark  V.  SeweU,  3  Atk.  98. 

Lee  V.  Cox,  and  D*Aranda,  lb.  419. 

Upton  V.  Price,  Cas.  Temp.  Talb.  71. 

Watson  V.  Earl  of  Lincoln,  AmbI,  325. 

Richman  v.  Morgan,  1  Br.  Ch,  Ca.  63,  and  2  Br.  Ch,  Ca.  394. 
/   *  518    *  Moulson  v.  Moulson,  1  Br.  Ch.  Ca.  82. 

Warren  v.  Warren,  1  Br.  Ch.  Ca.  305. 

Ackworth  V.  Ackworth,  lb.  307. 

Finch  V.  finch,  4  Br.  Ch.  Ca.  38. 

As  to  husband  and  wife.  1  Vez.  sen.  323.  2  Vez.  sen.  409. 1  Eq.  Ca.  ab.  203, 
Finch's  Prec.  Ch.  240.  2  Vern.  498.  555.  709.  724.  1  P.  Wms.  324.  2  P.  Wms.  341. 
614.  3  P.  Wms.  15.  228.  353.  3  Atk.  419.  1  Br.  ch.  ca.  82. 129.  2  Br.  ch.  ca.  95.  1 
Vez.  jun.  257.  2  Vez.  jun.  463.  644.  4  Vez.  391.  5  Vez.  382. 6  Vez.  385. 10  Vez. 
1. 17.  18.  5  Br.  Par.  Ca.  567.  7  Br.  P.  Ca.  12.  compared  with  2  Vem.  504.  AmbU 
466.  682. 730. 

As  to  relations  and  strangers.  1  Vez.  sen.  126.  263.  519.  636.  Finch's  Pr.  Ch, 
236.  394.  2  Vern  478.  S.  C.  1  Eq.  ab.  203.  S.  C.  2  Eq.  ab.  352.  salk.  155.  508.  1  P. 
Wms.  408.  2  P.  Wms.  132.  343.  553.  3  P,  Wms.  226.  353. 1  Atk.  426.  2  Atk.  300. 
493.  519.  632.  3  Atk.  65.  96.  Gilb.  ch.  324.  Gilb.  Eq.  rep.  89. 1  Br.  ch.  ca.  170.  3 
Br.  ch.  ca.  192.  3.  Vez.  jun.  529.  561.  564.  4  Ve^.  jun.  483.  574-  5  Vez.  309.  388. 
(cases  of  double  legacies). 
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fiinehdiffe  t.  Bindkclifi^  3  Vez.  jnn.  516. 

Sparkes  v.  Cator^  lb.  530.  , 

Tdsan  ▼.  Collins,  4  Vez.  491. 

Leake  ▼.  Leake,  10  Vez.  489. 

On  these  cases  it  may  be  observed 

Ist.  That  the  intent  and  meamdg  of  the  testator  is  to  be  sott^ht,  anid  parol  evi- 
dencer  may  be  admitted  to  discover  it.  Deacen  v.  Smith,  3  Atk.  %26.  >  Ellison  v. 
Cookson,  3  Br.  Ch.  Ca.  61.  Mascal  y.  Mascal,  1  Vez.  sen.  323.  Roseicell  ▼.  Bennei^ 
3  Atk.  77. 1  £q.  Ca.  Ab.  204,  Chapman  v.  SaU,  2  Vern.  646. 

Rosewell  v.  Bennei,  3  Atk,  77.  AH  these  cases  go  generally  to  the  admissibility 
of  evidence,  whether  to  aid  or  rebut  a  presumption.  But  in  FrtemanJtle  v.  Banks, 
5  Vez.  79  and  Ed»n  v.  Smith,  lb.  341.  and  Trimmer  v.  Bayne,  7  Vez.  508,  it  is  laid 
down  that  parol  evidence  ought  only  to  be  admitted  to  rebut  an  equity  or  presump'' 
tion.  \h  Pole  v.  Lord  Somers,  6  Vez.  321.  the  doctrine  is  discussed.  I  incline  to 
think  that  parol  evidence  ought  not  to  be  originally  admitted  to  establish  a  pre- 
sumption, but  the  question  seems  not  perfectly  at  rest. 

21y.  ^here  seems  to  be  a  distinction  between  ademption  or  satisfaction,  and 
performance ;  though  this  is  rather  discountenanced  by  Prime  v.  Sttbbing,  2  Vez. 
■en.  411.  But  it  seems  to  me  that  the  more  modem  rule  is  reasonable ;  viz.  that 
where  the  question  is,  whether  a  legacy  'shall  be  considered  as  the  performance  of 
a  covenanrt,  more  strictness  is  required,  than  where  the  question  is,  whether  a 
portion  shall  adeem  a  legacy.  The  first  has  parties,  and  is  more  in  the  nature  of 
a  debt :  the  second  moves  from  the  parent  alone,  and  the  only  difficulty  arises^ 
from  the  appearance  of  a  double  bounty,  and  family  partiality.  See  Clark  v,  8ew* 
ell,  3  Atli.  98.  Trimmer  v.  Bayne,  7  Vez.  515. 

31y,  Courts  disincline  to  extend  the  doctrine  of  satisfaction,  and  therefore  take 
hold  of  circumstances  that  will  reasonably  enabte  them  to  consider  a  legacy  as  a 
bounty,  Clark  v.  Sewell,  3  Atk.  98.  Tolson  v,  ColUns,  4  Vez.  483.  Rickets  v.  Uv- 
ingston,  2  Johnson's  Cases,  N.  T.  101. 

Hence,  it  has  been  decided. 

That  the  devise  of  a  residue  is  not  a  satisfaction,  for  it  is  uncertain.  Alleyn  v. 
AlUyn,  2  Vez.  sen,  37. 

*  519  *  Ithat  a  legacy  is  no  satisfaction  of  an  open  account.  Chancy* s  case  1  P. 
Wms.  408. 

That  a  legacy  is  no  satisfaction  if  be  it  less  in  amount ;  Eastwood  v.  Vincke,  2 
P.  Wms.  6  14.  Phipps  v.  Annesley,Sthik.  57.  NichoU  v.  Judson,  2  Atk.  300.  But 
in  some  cfalses,  a  legacy  has  been  decreed  a  satisfaction  |»ro  tanto  Jesson  v.-Jesscum 
8  Vera.  aS5.  Thomas  v.  Keymish,  lb.  348.  Bruen  v.  Bnien,  lb.  439,  ffarren  v. 
Warr^,  t  Br.  ch.  ca.  305,  Sparkes  v.  Color,  3  Vez.  530.  Graham  v.  Graham,  1 
Vez.  sen.  263. 

That  t  legacy  depending  upon  a  contingency  is  no  satisfaction.  Jeac^ck  v. 
Falknetf  i  Br.  ch.  ca.  295.  BeUasis  v.  Uthwaite,  1  Atk.  426.  Spinks  v.  Robins,  2 
Atk.  ^1     Clarke  v.  Sewel,  3  Atk.  98.  ([ 

That  money  and  lands  are  not  mutually  satisfactions.     Eastwood  v.  Vincke,  2 
P.  Wms.  614.     Chaplin  v.  Chaplin,  3  P.  Wms.  245.     Cranmet  '*  Case,  2  Salk.  508  : 
and  generally,  that  the  presumed  satisfaction  should  be  of  the  same  nature,  ez- 
tenty   ttid  certainty,  as  the  covenant  or  obligation.     Barret  v,  Bukford,  1  Vezv 
$19.      Banbury  v.  Hmibury,  2  Pr.  ch.  ca.  352.  549.      PoweH  v.  Cleaver,  2  Br.  ch. 
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ca.  4d9.    Baugh  v.  Bead,  3  Br.  ch.  ca.  192.  1  Vez.  jun.  247.  Smith  ▼.  Strang,  4  ftf/ 
th.  ca.  493.     Grave  v  Salisbury y  1  Br.  ch.  ca.  425. 

That  where  the  legacy  is  disadvantageous  as  to  its  time  of  payment,  it  is  no 
satisfaction  in  case  of  a  debt }  as  a  legacy  made  payable  in  a  month ;  where  the 
debt  is  due  presently.  Clarke  v.  Scwdl,  3  At.  97.  Though  this  is  not  held  so 
strictly  i|i  cases  of  portions,  Jesson  v.  Jesson,  2  Vern.  255. 

That  d  fflm  arising  from  distribution  under  an  intestacy,  is  no  satisfaction, 
Twisden  v.  Tteisden,  9  Vez.  4.  25. 

That  legacies  or  beneficial  interests,  bequeathed  by,  or  proceeding  from  strangers, 
are  no  satisfaction  of  a  covenant  entered  into  by  the  testator.  Ilanbury  v.  Hanbu- 
ry,  2  Br.  ch.  ca.  352,  549. 

That  a  legacy  is  not  prima  facie  a  satisfaction  of  the  testator's  covenants  by  set- 
tlement or  otherwise  to  provide  for  his  family,  wherever  the  claims  are  protected 
by  securities  strictly  legal,  as  bonds.  Couch  v.  Stratton,  4  Vez.  junr.  491.  Tohon 
V.  Collins^  lb.  483.  Kirkman  v  Kirkman^  2  Br.  ch.  ca.  95.  Jeacock  v.  Falkentr, 
1  Br.  ch.  ca.  295.     Haynes  v.  Mico,  1  Br.  ch.  ca.  129.  133. 

That  a  legacy  is  not  a  satisfaction  for  monies  received  by  the  testator  in  trust  for 
his  children.  Ckidlcy  v.  Lee,  Finch.  223.  Mcredyth  v.  IVynn,  lb.  314.  (Sed.  vid. 
Seed  V.  Bradford,  1  Vez.  501.)  or  generally,  of  claims  arising  aliunde.  Baugh  v. 
Beedy  3  Br.  ch.  ca.  192. 

•  520  That  where  an  express  fund  is  pointed  out,  or  an  express  direction  *  given 
for  payment  of  debts  and  legacies,  the  codrt  will  infer  that  WA  are  to  be  paid. 
Chancery* s  case.  1  P.  Wms.  408.     Bichardson  V.  Grecse^  3  Atk.  65. 

These  are  the  leading  principles,  and  distinctions  that  occur  to  me  on  this  pro- 
lific subject. 

As  to  the  release  of  debts  by  legacies,  the  intention  of  the  testator  must  be 
clear,  or  the  inference  will  not  take  place.  See  hereon  Brown  v.  Stlwyn^  Cas. 
Temp.  Talb.240.  Sibthorp  v.  Mozon,  1  Vei.  49.  fVilmot  v.  IVoodhouse,  4  Br.  ch. 
ca.  227. 

Tit.  XIX.  §  2.  Dc  suis  hcbrcdibus,  p.  150.  Sed  his  prater  permittit.  But  not  af- 
ter they  have  begun  to  act;  itnmiscere  se.  Cod.  de  rcpud.  vel.  abst.  "hcredit.  1  and 
2.  Dig.  29.  2.  20.  21. 

Immiscere  se,  means  to  act  as  heir.    ")    These   are  expressions   appertaining    to 
JSbstinere,  to  decline   the  heirship.    3  ^^^  ^^i''* 

w9<2tre,  to  approach ;  to  act  in  succession.  ^   .  -.  ^'  .,«    •«^..:«#« 

fe>     i'     j^^                  4     *            .   u     ■  \  Are   expressions    appropriate 

Pro  htBrede  res gerere.  to  transact  business  as  !      .     .li    i^  .         ,  l-Jl-   «•• 

®      1  '.  >     to   the   httrts   extraneus,  or 

heir.  \        i      a 

Bepudiare,  to  renounce  the  succession.  J      *       **    ' 

^  4.  De  testamenti  factione,  p.  151.  Tcstamcnti  factio  attita ;  the  right  of  de- 
Tifling,  Testamenti  factio  passiva;  the  right  of  taking  by  devise.  Testamenti 
faetioy  also  sometimes  means  the  capacity  of  being  a  witness  to  the  last  will  of 
another. 

Qui  ut  diximug  tua  tempora  inspici  dtbent.  Sec  Dig.  28.  5  40.  50.  Dig.  28.  1. 
16.  This  relates  to  stranger  heirs.  The  harcdcssuiy  proper  or  domestic  heirs,  are 
only  required  to  possess  the  right  of  taking  (testamenti  factio  passieu)  at  the 
death  of  the  testator. 

§  5.  Dejure  deliberandi,  p.  152.  By  the  ancient  law  no  time  was  limited  for 
deliberation.  Sometimes  testators  assigned  a  period  of  100  days.  When  they 
did  not,  the  prsetor  on  application  of  a  substitute  or  a  creditor,  would  himself  assign 
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t  time,  OBuallj  100  days  at  least.  Dig.  28. 8. 1.  2.  cam.  seq.  Cod.  de  jure  delib,  1. 19. 
Dig.  29.  2.  28.  Justinian  extended  it  to  one  year.  Cod.  eod.  1.  19.  afterwards  he 
abridged  this  period  to  three  months,  Cod.  eod.  1.  ult.  unless  under  peculiar  cir- 
cumstances, wherein  the  prstor  might  extend  it  to  a  year,  and  an  inferior  magis- 
trate to  nine  months.     Cod.  dc  jur.  delib.  1.  ult. 

But  minors,  from  their  inexperience  in  business,  were  allowed  to  renouncey 
Cod.  si  minor,  ab  hered.  abst.  1.  1.  Dig.  4.  4.  7. 1.  unless  where  it  became  insol- 
vent by  accident  after  he  took  it.  Dig.  4.  4. 11.  24.  §  2.  Cod.  de  integ.  rest,  mi- 
nor. 1.  ult. 

Sed  nostra  benevohntia^  ^e.  In  Ferriere  and  others,  this  passage  begins  another 
section,  relating  to  the  privilege  of  inventory. 

•The  inventory  by  which  the  claims  upon  the  heir  were  to  be  •521 
bound,  required  Ist,  To  be  commenced  within  one,  and  finished  within  three 
months,  from  the  death  of  the  testator.  Cod.  de  jur.  delib.  ult.  21y,  It  was  to  be 
made  out  in  the  presence  of  creditors  and  legatees  duly  notified,  Novell.  1  ch.  2, 
§  2.  lb.  119.  ch.  6.  31y,  It  was  to  contain  a  full  and  fair  account  of  all  the  prop- 
erty of  the  deceased  real  and  personal,  Cod.  de  jur.  delib.  1.  ult.  §  10.  41y,  It 
was  to  be  signed  by  the  heir  claiming  under  it.  Beyond  this  inventory  the  heir 
was  not  liable,  unless  he  had  thought  4t  to  ask  time  to  deliberate,  which  was  con- 
aidered  as  a  waiver  of  inventory.     Cod.  eod.  1.  ult. 

§  6.  De  aequirenda  vel  omittend,  fyc.  p.  153.      Strangers  might  accept  three 
ways: 

Ist,  By  Edition :  (adire  magistratum)  and  formally  declare  their  intention  of 
accepting  the  heirship  :  this  must  be  simply  and  unconditionally,  without  power 
of  subsequent  renunciation.      Dig.  29,  2.  51.  ct  ult.  1.  80.  eod.  §  2.  1.  90,  eod. 

5  3- 

2dly,  By  Crction :  declaration  being  made  before  the  magistrate  within  the  time 

limited  by  the  testator.    From  Crcviy  a  ecrncrcy  to  decree. 

3dly,  Pro  Jutrtde  gtstio :  Acting  as  heir.  Dig.  29.  2.  20.  et  seq.  lb.  1.  88.  §  7. 

They  might  renounce, 

1st,  By  repudiation  before  a  magistrate. 

2dly,  By  any  expression  or  act  implying  renunciation.     Dig.  29.  2.  95. 

3dly,  By  omitting  to  take  up  the  heirship  within  the  limited  period. 

After  the  time  of  Theodosius  the  younger,  and  Justinian,  Jidition^  Cretion,  and 
Repudiation,  were  laid  aside.  Heirships  were  accepted  in  two  ways  only,  pro 
httrede  gestione,  and  agnatione  nuda.  Cod.  de  jur.  delib.  1.  6.  12  and  17.  Cod. 
Theod.  de  bon.  mat.   1.  1.  4  and  8.  lb.  de  Crction.   lb.  et  honor,  possess,  sublat. 

_  ■ 

Cod.  qui  admitt.  ad  honor,  possess.  Scruptdosam  creiionum  solemnitatem  hoc  lege 
penitus  amptUari  dccernimtts.     Cod.  6.  30.  17. 

Item  extraneus  hares.]  The  law  of  England  takes  no  notice  of  proper  or  do- 
mestic heirs,  and  therefore  can  make  no  distinction  between  sui  haredes  and  ex- 
tranei  ;  but  in  England,  if  an  executor,  [who  may  be  regarded  as  the  heir  of  per- 
sonal estate]  once  intermeddles  with  the  estate  of  the  testator,  he  will  not  after- 
wards be  permitted  to  renounce  his  executorship  ;  and  yet  he  is  not  liable  de  honzM 
propriis,  to  pay  more  than  he  has  received,  unless  in  some  particular  cases,  sfl 
when  he  hath  wasted  the  estate  of  the  deceased,  or  acted  otherwise  improperly 
and  •dishonestly — and  even  an  executor  de  son  tort  will  in  general  be  '522 
charged  only  to  the  amount  of  the  goods  wrongfully  administered  by  him.  1 
Jtfod.  213.    ParUn  v.  Bascden.—B^'mh.  337.  Harris. 

62 
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Tit,  XX.  §  1.  Legatum  itag^e  ett  donaHo^  p.  l&f.  In  England  nnder  the  word 
legaty^  land  may  be  included.  Dong.  40.  Brady  v.  Cubitt^  and  the  caaea  cited  in 
the  note.     Alao  Hariacre  et  id.  y.  Jfash  etal.6  Term.  rep.  716. 

It  is  truly  said  here  that  a  legacy  is  a  gift,  a  bounty.  This  is  certainly  the  pri- 
ma  facie  intention  of  the  testator  :  hence  it  is,  that  the  courts  rather  lean  against 
the  doctrine  of  ademption  and  satisfaction  as  to  debts :  for  it  is  converting  a  gift 
into  a  paynHent.  See  in  addition  to  the  cases  already  cited  lately,  1  Brown's  civil 
law,  304.    3  Woodcson,  536.  2  Fonb.  380.  2  Johnson's  New- York  cases,  101. 

§  2.  De  antiquis  generibus  legatorum  sitblatU,  p.  154.  Sed  ex  constitutiouibus. 
Cod.  6.  37..  21.    ^oHra  autem  constitviio.  Cod.  6.  43.  1. 

The  forms  thus  abrogated  were,  Ist,  P  er  vindicati&nem.  As,  I  give  and  be- 
queath, positively.  2dly,  Per  damnationem.  I  direct  my  heir  to  deliver  over  and 
pay.  3dly,  Sinendi  modo.  My  will  is  that  Titius  be  permitted  to  take,  &c.  4th]y, 
prmceptionem.  Let  Titius  take  so  much  of  such  a  thing,  or  such  a  thing,  except^ 
&c.  The  first  and  fourth  amounted  to  a  transfer  in  full  right,  and  were  recovera- 
ble under  the  action  familim  erciscundtE.  The  two  others  allowed  only  of  a  per- 
sonal action  ex  testametUo.  Under  the  later  ordinances,  the  legatee  might  have 
}f\s  action  against  the  heir  or  any  other  possessor  of  the  thing  devised  :  and  an  hy- 
pothecary action  for  immoveable  or  real  property,  so  termed,  under  the  fiction  that 
all  the  goods  of  the  testator  were  hypothecated  or  pledged  for  the  delivery  of  each 
legacy  from  the  time  of  his  death.  But  co-heirs  were  not  bound  beyond  their 
proportion,  Cod.  comm.  de  legat.  1. 1. 

It  may  be  remarked,  that  the  courts  in  England,  after  having  been  longtramell- 
ed  by  particular  decisions,  and  technical  constructions,  have  adopted  the  golden 
rule  of  this  section  for  the  expounding  of  last  wills  and  testapients,  vii,  that  what- 
ever be  the  form  of  words  made  use  of,  the  intention  of  the  testator  must  govern 
if  it  can  be  gotten  at,  even  in  opposition  to  partial  expressions  ;  unless  that  inten- 
tion militates  against  some  known  rule  of  positive  law,  as  in  creating  a  mortmain 
or  a  perpetnity« 

§  3.  CoUatio  legatorum f  ^e.  p.  154.  See  Cod.  Commun.  de  legat.  2.  The  pas- 
iages  to  the  same  purpose,  to  wit,  that  legacies  are  in  all  respects  likened  to  trusts 

523*  in  Dig.  30. 1.  only  as  to  the  deduction  under  the  *  Falcidian  law  of  the 
fourth  or  legal  portion,  according  to  Cujas,  1.  8.  observat.  ch.  4. 

§  4.  Dere  legata,  p.  156.  See  Dig.  30.  14. 1.  Dig.  30.  67.  1.  and  Dig.  30.  71.  3. 
a*  to  paying  over  the  value.  If  a  specific  legacy,  can  be  reasonably  obtained  by 
purchase,  it  is  of  no  oonsequence,  whether  the  testator  knew  it  to  be  the  property 
of  another  or  not.  Dig.  30.  49.  3.  The  onus  probandi  was  throArn  on  the  legatee. 
Dig.  22.  3.  21.  Cod.  eod- 1.  23. 

§  5.  Be^-re  alienapost  testamentum  a  legatario  ncpiisita,  p.  157. 

Jiam  tradiium  eat^  duos  lucrativat  eausas^  ^^^  See  Dig.  44.  7. 17,  Dig.  30.  82. 
^8  to  the  latter  part  of  this  section  see  Dig.  30.  34.  8.  and  30.  84.  2.  juncto  Cuja- 
pio,  Dig.  50. 16.  88.  Dig.  4.  4.  35. 

^am  traditum  est,]  When  it  is  said,  that  two  lucrative  titles  can  never  concur 
in  the  lame  person  on  account  of  the  same  thing,  this  must  be  understood  in  re- 
gard only  to  something  certain  and  determinate,  as  a  particular  purse  of  money, 
$Sk  hone,  a  diamond,  &o.  for  the  maxim  does  not  hold  in  general  with  respect  to 
thing!,  which  consist  in  quantity,  and  may  be  numbered,  weighed  or  measured.— 
J^ffifnf  entin  diuB  catisa  lucrativte  in  eandem  personam  et  tandem  q^f^itatem  con-* 
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twrrere^  quia quantUates  per rerumnaturam  muItipUeanhtr ;  licet enim  eadem  te9 
moa  smpius  fieri  non  possii^  eadem  tamen  quantitas  possit  quia  res  eadem  non  md/s- 
tur,    Cujacius;  Ferriere.    Harris. 

Jigere  potest :  In  England  no  suit  lies  for  a  le^dy  at  common  law. 

The  mayor  of  Southampton  v.  Graves,  8  Term.  Rep.  593.  Unless  upon  the  ex- 
press promise  of  the  executor  in  consideration  of  assets,  Atkyns  ▼.  HiU,  Cowp. 
384,  Hawkts  t.  Saunders,  lb.  289.  But  the  case  of  Detks  ▼.  StruJtt,  negatives  an 
implied  assumpsit  by  virtue  of  assets.  Whenever  the  ex'or*  assentS|  the  legacy 
tests  from  that  moment.  Doe  v.  Guy,  3  East.  120. 

In  Pennsylvani&f  by  act  of  21  March,  1772,  legatee  may  bring  suit  after  reason- 
able demand,  and  offer  of  sufficient  security  in  double  amount,  conditioned  to  re* 
fund  if  necessary. 

§  10.  De  re  legatarii,  p.  159.  Et  licet  alienaverit  earn.  That  is,  according  to 
the  old  Catonian  rule  ;  and  also  qtu)d  ab  initio  titiosum  est,  tractu  tetnporis  nam 
potest  eonvalescere.  Dig.  50. 17.  29.  but  this  rule  does  not  apply  to  conditional  leg- 
acies, Dig.  34 1  7.  1.  §  ult 

§  12.  De  alienatione  et  oppignoratione,  ^c.  p.  159.  As  id  this  case  the  heirt 
could  object  to  paying  the  value  of,  or  redeeming  the  thing  bequeathed,  on  tho 
ground  that  the  testator,  by  his  alienation,  had  in  fact  repealed  the  beqtiest,  he 
will  be  bound  to  make  out  this  plea.  The  contrary,  however,  seemii  intimated  in 
Dig.  34.  4.  15.  but  in  this  last  case,  the  plea  is  put  in  by  the  legatee,  that  the  de- 
sire of  bequeathing  *  returned  upon  the  testator.  Sane  si  prohet  legatO'  *  524 
rius  novam  voluntatem  ttstatoris  non  submovebitur. 

It  should  seem  that  if  the  testator  hath  only  mortgaged  or  pledged  the  thing  be- 
queathed, this  does  not  amount  to  an  evidence  of  a  change  of  intention.  Precise- 
ly the  rule  adopted  by  the  English  court  of  chancery  as  to  a  devise  of  lands,  or 
any  other  Specific  property.  But  it  would  be  otherwise  had  he  Sold  it  or  given  it 
away.  Dig.  34. 1. 18.    And  so  is  the  law  of  England. 

§  14.  De  debUo  legato  ereditori,  p.  160.  This  case  involves  the  conflietion  of 
two  rules  apparently  opposite.  Qims  senul  utiliter  constituta  sunt,  durant  litet  iUs 
casus  extitetit  a  quo  initium  capere  non  potuerunt.  Dig.  35.  2.  5.  And  the  rule  ne* 
gotium  ertinguitur,  cum  is  casus  postea  incidik^nde  incipere  non  poterat.  Dig.  30. 
1.  82.  Concerning  which  see  Dig.  50. 17.  85. 1.  whei^e  this  latter  rule  is  repeat- 
ed :  and  Dig.  50. 16  98.  with  the  note  of  Vinnius. 

I  have  already  stated  most  of  the  cases,  where  a  legacy  will  be  conside^d  as  ao 
extinguishment  of  a  debt.  The  general  rule  doubtless  is  that  a  legacy  equal  to 
the  debt  or  exceeding  it,  shall  be  considered  as  a  satisfaction ;  see  the  cases  before 
cited  hereon  ;  and  Roper  on  legacies,  163,  where  also  many  of  them  are  collected : 
and  Gibson  etuxv.  Scudamore,  Mosely  rep.  7.  but  if  leSs  than  the  debtf  it  shall 
not  be  satisfaction.  Minuet  v.  Sarraiine,  Mosely  rep.  295. 1  Ve^.  sen.  263.  Finch 
394.  Nor  unless  the  bequest  be  at  least  equally  beneficial.  Roper  on  leg.  16S. 
Nor  if  the  beqtiest  be  not  ijusdem  generis.  Garret  v.  Evets,  Mosely  rep.  364.  Nor 
if  the  debt  be  contracted  subsequent  to  the  date  of  the  will.  2  Salk.  606.  Cran' 
mer's  case,  Thomas  v.  Bennet,  2  P.  Wms.  343.  and  Fowler  v.  /oidZ^r,  3  P.  Wms. 
353.  See  also  the  observations  of  lord  Thurlow  in  Haynes  v.  Mice,  1  Br.  ch.  c«. 
130,  expressing  strong  leaning  against  any  extension  of  the  doctrine  of  satis- 
faction, 

§  15.  De  dote  vxori  legata,  p.  161.  The  dower  or  marriage  portion  was^yable 
in  three  annual  payments  only,  annua,  bina,  trina  diet    Rence,  if  it  was  be- 
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queathed  also,  it  became  due  from  the  day  of  the  testator's  death,  and  bore  intei- 
est  from  that  time.    Cod,  de  rei  uxor.  act. 

I  have  already  referred  to  the  cases  wherein  question,  has  arisen  whether  the  in- 
terest of  a  wife  by  settlement  or  otherwise  is  satisfied  by  legacy.  Neither  in  Eng- 
land, nor  in  Pennsylvania,  can  a  husband  deprive  the  wife  of  her  election  to  take 
under  the  wills  or  to  resort  to,  or  forego  her  dower. 

§  16.  De  interitu  tt  mutaiioru  rci  hgata.  p.  161.     If  a  testator  bequeath  general^ 
ly  a  cask  of  wine,  and  all  his  wine  by  accident  runs  out,  the  *  heir  will    *  525 
be  bound  to  pay  the  legacy :  but  if  he  should  bequeath  by  description,  some  par- 
ticular wine  in  the  cellar,  and  it  runs  out,  the  loss  falls  on  the  legatee.      Dig.  de 
legat.  34  §  3.     Cod.  »i  certum  petal.  L  11. 

§  13.  De  grege  legato,  p.  1G2.  Ten  sheep  make  a  flock.  Dig*  47. 14.  ult.  Dig. 
7.  4.  ult.  Grege  autem  legato ^  ^c.  Dig.  de  legat.  1.  21.  Jefferys  v.  Jejfenfs^  3  Atk. 
121. 

§  19,  De  adibus  legatis,  p.  163.  As  to  what  things  will  pass  by  the  words 
house,  furniture,  goods,  &c.  ;  see  the  cases  collected  by  Roper  on  Leg.  136.  et 
seq,  add  to  those  cases,  as  to  plate :  Phillips  v.  PhillipSj  2  Freeman  11.  Flay  t. 
Flay^  lb.  64.    Kelly  v.  Paiolet^  1  Dick.  ch.  rep.  359. 

As  to  books  :  Mien  v.  Allen^  Moseley  112.     Kelly  v.  Pawltt^  Ambl,  605. 

As  to  apparel :  L Warrant  v.  Spefieer,  1  Vcz,  sen.  97.  Hunt  v.  Hortj  3  Br.  ch. 
ca.  311. 

As  to  the  general  exposition  of  what  passes  by  particular  expressions,  see  the 
cases  of  Stttart  v.  Earl  of  Bute^  11  Vez.  657,  and  KeUy  v.  Pawl^^  Dickens  ch. 
Rep.  359,  and  Ambl.  605. 

The  general  doctrine  of  fixtures  is  discussed  in  Elwes  v.  Jlfatr,  3  East  38. 

If  a  testator  having  bequeathed  ground,  afterward  builds  upon  it,  the  building 
will  fall  to  the  legatee,  as  an  accessary.   <Dig.  de  legat.  39.  44. 

§  21.  De  rehus  corporalibus  et  incorporaUhus.  165.  This  is  agreeable  to  the  Eng- 
lish law,  by  which  a  possibility  may  be  bequeathed.  Bank  notes  whether  consid- 
ered as  cash,  or  securities  for  cash  ?  H  Vez.  662.  Chapman  v.  Hart^  1  Vez. 
sen.  273. 

There  is  some  difficulty  in  tlic  English  law,  as  to  bequests  over,  and  limitations 
of  personal  estate  :  the  general  rule  is  tliat  no  remainder  over  of  personal  estate 
can  be  devised  :  but  there  are  many  distinctions  taken  as  to  the  operation  of  words 
of  limitation,  in  bequests  of  personal  estate  :  see  Roper  on  Leg.  202.  et  seq.  and 
Cambridge  v.  Rous^  d  Vez.  24. 

§  22.  De  legato  generali^  p.  164.  This  abrogates  the  law,  consequent  upon  the 
bequest  per  damnationen^  which  gave  the  election  to  the  heir,  see  tit.  XX.  ante. 

§  23.  De  optione  legaia^  p.  164.  Sed  ez  constitutione.  Cod.  6.  43.  ult. 

§  25.  Jus  antiquum  de  inceriis  personis,  p.  165.  Sacris  constitutionilnts.  These 
aie  not  extant. 

§  29.  De  errore  in  nomine  legatarii^  p.  167. 

JVcmien,  was  the  family  name. 

*526  *  Cognomen^  the  name  of  that  branch  of  the  family  placed  after  the 
nomen. 

Preen4)meny  the  name  of  the  individual  prefixed  to  the  nomen. 

Agnomen^  a  name  assumed  from  some  particular  circumstance. 

Thq^Publius,  Cornelius,  Scipio,  Africanus:  Caius  Julius  CoBsar  :  here  Cor* 
nelius  and  Julius  were  the  nomijui^  the  family  names. 
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Bcipio  and  Ceosar  were  the  cognomina^  the  one  of  the  gens  or  family  Cornelia  ', 
the  other  of  the  gens  Julia. 

Fablius  and  Caius  designated  the  individuals.  The  individuals  in  respect  of 
the  original  family  or  clan,  were  agnati;  in  respect  of  the  particular  branch  of 
the  family,  they  were  gentiles. 

The  rale  here  laid  down  as  to  the  name,  holds  also  under  the  civil  law,  as  to 
the  thing.  Although  it  may  be  miscalled,  yet  if  the  description  or  appellation  be 
sufficient  to  designate  the  article  or  person  intended,  it  is  sufficient.  Dig.  de  le- 
gat.  1.  Dig.  33.  10.  7.2.    Dig.  34.  5.  3. 

As  to  mistakes  and  incertainty  in  a  bequest  under  the  English  law,  see  Roper 
on  Leg.  157.  et  seq.  and  the  following  cases,  Thomas  v.  Tliomas,  6  Term.  rep. 
671.  Doe  ex  dem.  Hayter  v,  Joinville  et  al.  3  East,  172.  Earl  of  Scarborough  t. 
Parker,  1  Vez.  Jun.  2G7.  Parsojis  v.  Parsons,  lb,  266,  and  the  cases  in  the  note, 
p.  2G7,  which  bear  upon  the  present  section.  Sec  also  Ex  pie  Wallop,  4  Br.  ch. 
ca.  90  and  Kennel  v.  ^bbot,  4  Vez.  802,  where  a  legacy  given  to  a  person  under  a 
particular  character,  which  he  has  falsely  assumed,  and  which  moved  the  testator 
to  the  bequest,  the  rule  of  the  civil  law  is  adopted,  and  the  legacy  fails.  Dig,  35. 
1.  72,  6.  Cod.  6.  42.  27.  cited.     See  Swinburne,  473,  et  seq. 

§  30.  Dc  falsa  demonstratione,  p.  1G7.  Dig.  35.  1.  19.  34.  Dig.  12.  1.  6.  But 
this  rule  could  not  apply  to  a  legacy  of  a  thing  that  did  not  exist,  for  of  this  there 
could  be  no  delivery.  Dig.  de  legat.  73.  1  and  2.  Lex  eod.  108,  §  10.  See  5 
East,  51.     Roe  on  the  demise  of  Connolhj  v.   Vernon  and  Vyse, 

§  31.  De  falsa  causa  adjecta,  p.  168.  Dig.  de  legat.  1.  17,  §  2,  cum  seq.  First, 
because  the  legacy  is  fairly  rcferrablc  to  the  good  will  and  intention  of  the  testa- 
tor, which  remain  at  all  events.  Secondly,  tlic  legacy  itself,  and  not  the  reason 
of  it,  attaches  to  the  legatee. 

§  32.  Dc  srrto  hcrcdis,  p,  1C8.  The  legacy  has  relation  to  the  time  of  the  tes- 
tament, and  it  was  then  clearly  void  :  for  a  slave  could  acquire  only  for  the  use  of 
hi.s  master  ;  i.  e.  as  a  general  rule.  Hence  the  dictum  of  Cato  applies,  quod  ah 
initio  vitiosum  est,  tractu  temporis  non  potest  convalescere.  Dig.  de  diversis  reg. 
jur,  20, 

*Qua:Titur.']  If  a  testator  gives  a  legacy  to  the  slave  of  his  heir  witl>oat  "  527 
annexing  any  condition,  such  a  legacy  is  void  ;  for  a  bequest,  made  to  the  slave,  is 
in  effect  made  to  the  heir  ;  and  it  would  be  highly  absurd  in  a  testator  to  command 
his  heir  to  pay  a  legacy  to  himself.  And  although  the  slave  of  the  heir  should  after- 
wards cease  to  be  under  the  power  of  his  master  in  the  life-time  of  the  testator, 
either  by  passing  to  another  master,  or  by  obtaining  his  freedom,  yet  this  would 
give  no  force  to  the  legacy  ;  for  it  is  laid  down  as  a  rule  by  Cato  ;  quod,  si  testa- 
menti  facti  tempore  deccssit  testator,  inutile  forct ;  id  hgatum,  quandocunque  deces^ 
serit,  non  valere.  ff.3i.t.7.  But  when  legacies  are  conditional,  this  rule  is  not 
observed ;  for  in  such  bequests  nothing  is  regarded  but  the  event  of  the  condition. 
Harris. 

§  33.  Dc  domino  hf/rcdis,  p.  1G9.  The  legacy  cannot  belong  to  the  slave  as 
heir  :  for  it  is  evident  the  master  may  prohibit  him  from  becoming  heir,  or  sell 
bim  to  another  master. 

§  34.  /)e  Legato  post  mortem  haredis,  p.  160.  Formerly,  as  has  been  already 
remarked,  the  institution  of  an  heir  was  so  necessary  to  a  testament,  that  any  be- 
quest in  a  will  previous  to  such  institution  was  void.    By  degrees  the  prstors 
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«epted  TfttlU,  C^dei-ecimmusa)  Ulp.  in  frag,  tit  24,  §  14  ;  and  tit  25,  §  6,  Janctd 
Paulo,  1.  3  sentent.  tit.  6,  §  1.  JustiniaA  abolished  this  Btriotness,  and  gave  Talid- 
ity  to  bequests,  whether  placed  before  or  after  the  clause  by  which  the  heir  was 
appointed.    Cod.  de  testament.  1.  ambiguitas. 

§  36.  Si  p<twt  Komino  rdinquatur,  p.  170.  Antoninus  Pius  first  raised  an  ob- 
jection to  these  conditions  nomine  pcfME  t  thinking  that  a  legacy  ought  to  be  found- 
ed simply  on  the  kindness  and  good  opinion  of  the  testator  concerning  the  legatee  ; 
and  that  burthcning  a  legacy  with  any  thing  like  a  penal  condition,  was  contrary 
to  the  fair  and  reasonable  intent  of  a  gift.  Ulpian  in  frag.  tit.  24,  25,  §  13,  Jus- 
tinian reinstated  the  old  law.  Cod.  de  bis  qus  poene  cans,  relinq. 

The  rery  fruitful  subject  of  conditions,  is  no  farther  related  to  the  present  sec- 
tion, than  as  it  embraces  testamentary  conditions.  The  doctrine  of  conditions, 
says  Mr.  Butler  in  his  note  to  Co.  Litt.  201.  6.  is  derived  to  us  from  the  feudal 
law.  Doubtless  much  of  that  doctrine  so  far  as  relates  to  tenures,  services,  and 
tents,  is  so.  But  as  much  of  it,  is  derived  to  us  from  the  civil  law  :  see  beside 
the  present  section  concerning  testamentary  conditions,  Inst.  2.  14. 11.  Inst.  3. 
16.  4,  6  and  6.  Dig.  26.  7.  5.  8.  Dig.  28.  7. 1.  1.  3. 14.  Dig.  30.  1.  7.  9.  Dig. 
35. 1.1. 1.7. 17.22.  31.41.62.64.  72v  75.  79.  Dig.36.  2.  4.  Dig.  44.  7.31.  Dig. 
50.  17.  77.  174.  Cod.  6.  25.  1.  Cod.  6.  40.  authent.  cui  relict.  Cod.  6. 46. 4.  and 
*  528  the  summary  of  the  French  *law  of  conditions  in  Pothier  on  obligations, 
ch.  3.  articles  1  and  2,  (page  118 — 135.  of  the  American  translation.  Ncwbern, 
N.  C.)  which  is  the  same  with  the  civil  law  on  the  same  subject. 

By  the  civil  law,  all  conditions  imposing  celibacy,  or  widowhood,  unless  till  the 
puberty  of  the  orphan  children  were  void  :  but  legacies  might  be  well  given  on 
the  condition  of  marrying  or  not  marrying  such  a  person.  Dig.  35. 1.  22.  62.  63. 
64.  72.  100,  But  whether  by  ampliation  this  is  to  be  construed  against  any  con* 
ditional  restraiTit  of  marrying  a  particular  person  ?    Swinb.  282. 

As  to  the  (English)  common  law  doctrine  of  conditions,  generally,  see  Butler's 
notes,  Co,  Litt.  201—207.  and  213.  237.    Comyn's  Dig.  tit,  ConditioASk 

As  to  conditions  precedent  and  subsequent,  and  covenants  dependant  and  inde- 
pendent in  contracts,  see  the  useful  note  of  Serjeant  Williams  to  Pordage  v.  Co/e, 
1  Saund.  rep.  319.  which  includes  the  cases  to  Trinity  terra,  1799 }  also  1  Fonbl. 
eh.  6,  §  1  and  2.  p.  249.  388.  391. 

The  leading  case  as  to  dependerce  or  independencie  of  covenants,  ii  Kingston 
y.  Preston,  quoted  in  Jones  v.  Berkdy,  Doug.  689.  As  to  the  doctrine  of  compbh- 
BATioN,  Boone  v.  Eyre,  1  Hen.  Bl.  273.  Campbell  v.  Jones,  6  Term.  rep.  573. 
Hall  V.  Cazanove,  4  East.  477. 

Add  to  the  cases  cited  in  Williams's  Saunders,  Glazebrook  v.  Woodrott,  8  Term 
rep.  366»  Hall  v.  Cazanove,  4  East.  477.  Martin  v.  Smithy  6  East.  555.  Smith  v. 
Wilson,  8  East.  437.  Havelock  v.  Oeddes,  10  East.  555.  Smith  v.  Woodhottse,  2 
Bos.  and  Pull.  New.  rep.  233.     Bornmann  v.  Tooke^  1  Camb.  N,  P.  rep.  377. 

When  equity  will  relieve  the  breach  of  a  condition  :  see  1  Fonb.  209.  220.  387. 
391. 

As  to  the  subject  immediately  connected  with  the  present  section,  viz.  condi- 
tions in  restraint  of  marriage  ;    the  cases  are  well  collected  and  the  general  prin- 
tiples  arranged  by  Fonb.  vol.  1.  p.  245.     See  also  Rop.  on  leg.  59 — 66.' 
I  add  the  following  references  on  the  same  subject. 
R&ndaU  v.  Payne,  1  Br.  ch.  ca.  5.     Scot  V.  Tyler,  2  Br.  ch.  ca.  431.    See  lord 
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Thuriow'g  opinion  and  decree  in  this  case  at  full  length  in  2.1>icken*s  Ch.  rep. 
712.  The  general  law  before  this  was,  that  conditions  in  restraint  of  marriage, 
were  to  be  considered  as  in  terrorem  only,  it  not  being  to  be  presumed,  that  for  a 
breach  of  duty  of  this  pardonable  nature,  the  parent  would  incurably  deprive  the 
child  of  an  intended  provision.  Harvey  v.  Aston,  Forrester's  rep.  212.  1  At.  361. 
Comyn's  rep.  726.  Reynish  v.  Martin,  3  Atk.  330.  Elton  v.  Elton,  1  Wils.  159. 
Long  V.  Dennis,  4  Burr.  2052.  In  which  lord  Mansfield  *  began  by  say-  •  529 
ing,  "  Conditions  in  restraint  of  marriage  are  odious,  and  are  therefore  held  to  the 
utmost  rigor  and  strictness.  They  are  contrary  to  sound  policy.  By  the  Rohan 
law  they  are  all  void"    That  is  to  be  understood  however,  under  the  restrictions 

1  have  above  laid  down  ;  to  wit,  the  conditional  injunction  of  celibacy — of  widow- 
hood,  unless  till  the  children  arrive  at  puberty — of  not^marryipg  Itrithout  the  con* 
sent  of  some  other  person — or  by  ampliation  of  not  marrying  some  particular  per- 
son, was  void  :  and  the  legacy  was  demandable  free  from  the  condition  ;  Dig.  35. 
1. 106 :  but  the  marrying  of  A.  B,  or  C.  might  be  made  a  condition  precedent.. 
Swinb.  261. 

Besides  this  notion  of  conditional  restraints  against  marriage  being  in  terrorem 
only,  the  courts  had  also  laid  it  down,  that  unless  there  was  a  devise  over,  so  that 
some  other  person  had  an  interest  in  the  performance  of  the  condition,  the  condi 
lion  annexed  to  personal  legacies,  in  any  manner  restraining  marriage  was  void. 
Betlasis  v.  Ermine,  1  Ch.  ca.  22.  Sempte  v.  Baylty,  Finch.  Free,  in  Ch.  562. 
Pulling  V.  Reedy,  1  Wilson,  21.  Wheeler  v.  Birgham,  3  Atk.  365,  and  the  other 
cases  collected  in  the  instructive  note  of  Mr.  Williams  to  Hervey  v.  Aston,  in  his 
edition  of  Forresters  Cases  temp.  Talbot,  216,  and  even  in  ease  of  a  devise  over 
of  residue,  it  had  been  held  doubtful  or  even  void.     Garret  v.  Pretty,  2  Vem.  293.. 

2  Freem.  220.  Wheeler  v.  Birgham,  3  Atk.  365.  .  Paget  v.  HayuMfod  cited  1  Atk. 
378.     Eastland  v.  Reynolds,  1  Dickens,  Ch.  rep.  320. 

Lord  Thurlow  in  Scot  v.  Tyler,  combated  the  doctrine  of  legacies  in  terrorem, 
and  decided  that  wherever  the  residue  was  devised  over,  it  supported  the  condition. 

The  general  law  (civil  and  canon)  respecting  legacies  in  restraint  of  marrisge, 
is  elaborately  discussed  by  Swinburne  in  his  chapter  on  that  subject,  p.  282.  Hav* 
ing  made  these  remarks  on  the  law  as  settled  in  Scot  v.  Tyler,  I  proceed  to  add  ft 
reference  to  the  few  subsequent  cases  of  conditions  in  restraint  of  marriage. 

Hvtcheson  v.  Hammond,  3  Br.  ch.  ca.  128.  Dashwood  v.  Lord  Bvlkely,  10  Vez. 
230.  Eastland  v.  Reynolds,  1  Dicken's  ch.  rep.  317.  Knight  v.  Cameron,  14  Vex. 
289. 

AH  conditions  of  whatever  nature,  are  liable  to  be  avoided,  or  controlled,  if  they 
be  absurd,  or  impossible,  or  contrary  to  the  precepts  of  religion,  or  positive  law> 
or  public  safety,  or  public  decorum,  or  grossly  unjust. 

And  it  will  be  frequently  regarded  as  sufficiently  fulfilled,  if  it  be  *  sub-    *  530 
stantially  so,  according  to  the  intent  and  meaning  of  the  contract  or  devise,  though 
not  formally  so. 

And  where  circumstances  unavoidably  prevent  its  being  perfectly  and  complete* 
ly  fulfilled,  equity  will  support  the  partial  fulfillment  of  it,  if  compensation  can  be 
made  for  the  omission  of  the  remainder :  or  if  the  partial  fulfillment  of  the  verbal 
direction,  be  a  reasonable  fulfillment  of  the  intent. 

And  iiirther,  where  circumstances  unavoidably  prevent  its  being  perfectly  and 
completely  fulfilled,  equity  will  consider  it  as  fulfilled,  if  all  be  done  thai  could 
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reasonably  be  expected,  under  the  doctrine  of  Cypres^  concerning  which  see  the 
following  cases  and  references,  1  Pow.  Contr.  448.  Attorney  General  v.  GuUcj 
2  Vem.  266.  Attorney  General  v.  Green,  2  Br,  ch.  ca.  492.  Freke  v.  Lord  Bar- 
ringtotiy  3  Br.  ch.  ca,  281.  Routledge  v.  Dorril^  2  Vez.  jun.  357.  Attorney  Gen- 
eral V.  Boultbee,  lb,  380.  Bristow  v.  Ward^  lb.  3:36.  Attorney  General  v,  Whit- 
churchy  3  Vez.  141.  Attorney  General  v.  Boultbee^  lb.  220,  on  appeal  from  the  for- 
mer case  before  the  master  of  the  rolls  :  Attorney  General  v.  Andrew,  lb.  G33,  645- 
Attorney  General  v.  Bowyer^  lb.  714.  Attorney  General  v,  Minshull,  4  Vez.  14. 
Corhyn  v.  French,  lb.  418,  Brown  v.  //ixr«"*",  lb.  713.  The  Bishop  of  Hereford  ▼. 
Adams.  Lady  Twisden  v.  Aduins,  7  Vez.  324.  Andrew  v.  Trinity  Hall,  Cambridge^ 
9  Vez.  525.    Attorney  General  v,  Whitcley,  11  Voz.  251. 

The  case  of  the  Holland  Company  against  the  intruders  on  lands  north  and  east 
of  Alleghanj  and  Conewago,  was  also  a  case  of  Cypres.  4  Dall,  170. 

Tit.  XXL  De  ademptione  legati,  p,  172,  A  le«racy  might  be  revoked  under  the 
Roman  law,  by  word,  or  by  act.  As  in  the  latter  case,  if  a  testator  having  be- 
queathed the  debt  to  the  debtor,  should  afterward  sue  him  :  or  if  having  bequeath- 
ed a  specific  article,  he  should  afterwards  sell  or  give  it  away.  There  was  this 
difference  between  the  express  and  tacit  revocation  of  a  legacy,  that  in  the  former 
case  it  became  void,  in  the  latter  only  voidable.  Though  the  demand  might  be 
repelled  by  the  circumstances  of  a  tacit  revocation.  Ulp.  in  Frag,  24,  §  ^  :  and 
arg«  ad  1. 17  Dig.  de  adimend.  legat.  Dig.  eod.  1.  3,  §  ult.  and  1.  22. 

I  bare  already  spoken  of  the  ademption  of  legacies  ',  and  of  the  satisfaction  of 
legacies  ;  in  the  note  referring  to  those  decisions  that  related  to  satisfaction  in 
cases  of  mere  relations,  and  of  strangers. 

Where  a  devisee  shall  be  put  to  his  election,  see  Judge  Wilson's  edition  of  Ba- 
con's abridgement.  Appendix,  title  Election. 

*531  *As  to  the  general  doctrine  of  Revocation  whether  express  or  implied, 
H  is  a  subject  too  copious  to  be  treated  of  at  the  length  it  requires,  in  these  notes. 
The  reader  may  consult  Swinburne  524 — 536  :  Judge  Wilson's  or  Gwilliraa's  Bac. 
Ab.  under  the  last  section  of  the  title  Wills,  and  2  Fonbl.  :357.  I  shall  refer  gen- 
erally to  the  later  cases  in  East,  Bosanquet  and  Puller,  Vezey,  jun.  Dickens,  and 
some  American  cases,  thinking  such  a  reference  may  assist  tiic  reader's  researches. 

Revocations  may  be  express,  or  implied,  or  intended  so  to  be. 

An  express  revocation  may  be  complete  (a)  :  or  incomplete  (b)  :  or  partial,  pro 
taiUo  (c). 

An  implied  revocation  may  be  from  change  of  state  (d) :  so  far  as  this  relates  to 
marriage  and  birth  of  a  child  by  a  man,  or  marriage  by  a  woman,  the  cases  have 
already  been  referred  to  in  these  notes  :  or  it  may  be  from  acts  on  the  part  of  the 
testator  inconsistent  with  the  bequests  of  his  will  (e)  :  or  from  the  testator  parting 
with  the  tokoU  estate,  or  article  bequeathed  (f). 

The  following  are  decisions  that  bear  upon  the  class  of  cases  (a). 

EUia  V.Smith,!  Vez.  jun.  11.  Dickens,  225.  Buckram  y.  Ingram,  2  Vez.  jun. 
652.  (wherein  also,  a  legacy  charged  on  a  real  estate  by  a  will  duly  attested,  may 
be  revoked  by  an  unattested  instrument.)  Harrison  v.  Foreman,  5  Vez.  207. 
Humphrey  v.  Taylor,  Dickens  257.  Harard  v.  Daris,  2  Binney  rep,  406.  (a  case 
of  parol  revocation).  Bates  v.  Holman,  3  Hening  and  Munford,  502.  Cogbill  v, 
CogbiU,  2  Hening  and  Munford,  467. 

Class  (b).     Thomas  v.  Jones  ct  aL  2  East.  488.    Short  ex  dcm.  Gastrdl  v.  Smith 
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tf  «l.  4  fiast.  419.  Batoes  v.  Bowes,  2  Bosanq.  and  Pull.  600.  (a  ease  of  after  pur- 
ehased  lands).  MaggUon  v.  Mogre,  2  Vez.  jun.  630.  Cave  v.  Holford,  3  Vez.  650. 
CrosbU  V.  Macdonal,  4  Vei.  610.  Lord  Carrington  r.  Payne,  5  Vez.  633.  Ellison 
V.  Ellison,  6  Vez.  656.  Holder  v.  Howel,  8  Vez.  97.  Pemberton  r.  Pemherton,  12 
Vet.  aOO.  310.  J}^four  t.  Pereira,  Dickens  419,  Boudinot  v.  Bradford,  2  DalK 
pep.  266,  Latdson  t.  Morrison,  2  Dall,  rep.  286.  Cogbill  y  Coghill,  2  Hening  and 
Munford,  467.     Bates  v.  Holman,  3  Hen.  and  Munf.  502. 

As  to  the  cases  (c).  Larkins  v.  Larkins,  3  Bos.  and  Pull.  16. 109.  Earl  Tem- 
ple V.  Dutchess  of  Ckandos,  3  Vez.  6S5.  ffUliams  y.  Owens,  2  Vez,  jun.  595. 
Cave  V.  Holford,  3  Vez.  680. 

As  to  the  cases  (d).     Charman  v.  Ckarman,  14  Vez.  580. 

As  to  the  cases  (e).  Seltoood  v.  Mildmay,  3  Vel.  310.  tiinchley  v.  Simmons,  4 
Vez.  160.  Knollys  v.  Jileock,  5  Vez.  648.  7  Vez.  558.  *  Baxter  v.  Z)y«r,  '532 
5  Vez,  656.  (which  contains  also  a  case  of  marriage  with  birth  of  a  child  under  pe- 
culiar circumstances.)  Ez  pte.  Lord  Ilchester,7  Vez.  348 — .381.  much  at  length. 
Ex  pU.  Fearon,  5  Vez.  633.  Morney  General  v.  Vigor,  8  Vez.  256.  Maundrel  v. 
Maundrel,  9  Vez.  256.  Sparrow  v.  Haidcastle,  Dickens  257.  Dighy  t.  Legard^ 
lb.  500.     Peach  v.  Philips,  lb.  538.    Jirnold  t.  .Arnold,  lb.  645. 

As  to  cases  (f).  Goodmtt  v.  Otway,  1  Bos.  and  Pull.  576.  the  leading  case. 
Doe  ex  dem.  Dilnot  v.  DUnot,  5  Bos.  and  Pull.  401.  Perry  v.  PhUips,  1  Vez.  jnn. 
255.  (a  case  of  after  purchased  lands  ;  a  possibility  deviseablc).  Brydges  v.  Duke 
of  Ckandos,  2  Vez.  jun.  417.  (this  is  also  a  leading  case  ;  and  includes  after  pur- 
chased lands,  and  the  distinction  thereon  between  the  Civil  and  the  £nglish  law). 
Williams  ▼.  Owens,  2  Vez.  595.  Stewart  v.  Titchbone,  2  Vez.  602.  Cave  y.  Hoi* 
ford,  3  Vez.  650.  Harmood  v.  Oglander,  6  Vez.  199.  8  Vez.  106.  Ellison  v.  EUi- 
son,  6  Vez.  656.  Attorney  General  y.  Vigor,  8  Vez.  256.  Rose  y.  Cunningham,  11 
Vez.  554.     Darley  y.  Darley,  Dickens  397.     Mayer  y  Gowland,  ib.  563. 

§  1.  De  translatione,  p.  172.  A  legacy  is  also  said  to  be  transferred  when  it  is 
appointed  to  be  paid  by  one  heir  and  afterward  by  another.  Dig.  34,  4.  6.  There 
was  some  nicety  depending  on  the  form  of  words  used  in  transferring  bequests. 
Thus,  I  giye  and  bequeath  to  Mtevius,  the  legacy  I  before  gave  to  Titius.  This  if 
a  legacy  transferred.  Dig.  34.  4.  5.  I  giye  and  bequeath  to  Sempronius  the  same 
share  that  1  have  already  given  to  Seius :  this  is  an  additional  legacy  to  the  same 
amount,  for  there  is  no  clear  and  positive  exclusion,  no  undoubted  specification  of 
intention.  I  institute  Sempronius  as  heir  to  the  same  portion  wherewith  I  have 
instituted  Seius  ;  this  is  an  appointment  of  co-heirship.  Dig.  28.  5.  15.  Dig.  50. 
16. 142. 

7^.  XXII.  De  lege  Faleidia,  p.  173.  1  have  already  noted  the  Lex  furia,  and 
the  Lex  Voleonia,  which  were  superceded  by  the  Lex  Faleidia,  enacted  on  the  mo- 
tion of  Faleidius,  a  tribune  of  the  people,  under  the  sanction  of  Augustus,  714,  A. 
U.  C  By  this  law  a  testator  was  obliged  to  leave  one  fourth  of  his  property  to 
his  heir  ;  he  could  not  bequeath  ultra  dodrantem,  beyond  nine  ounces  out  of  the 
twelve  which  made  up  the  ^s,  or  whole  estate.  This  law  was,  in  fact,  equally 
beneficial  to  testators  and  to  heirs,  because  it  ensured  the  execution  of  the  wil]« 
by  ensuring  a  competent  reward  to  the  heir  who  had  the  trouble.  The  Ltx  Fal" 
eidia,  at  first  regarded  legacies  only  :  it  was  afterwards  very  properly  extended 
by  ampliation  and  legal  construction  to  trusts  :  or,  as  some  say,  it  was  thus  ex- 
tended by  the  Senatus  eonsultum  Pegasianum.    Trusts  were  certainly  included 
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*533  within  the  equity  *of  it.  By  a  constitution  of  Atitoninc,  it  was  then  ex- 
tended to  intestacies,  and  by  Severus  to  donations  mortis  causa.  Cod.  de  legat.  I. 
5  and  12. 

§  1.  De  plurihus  haredibus,  p.  173.  Suppose  Titius  and  Seius^  two  heirs  ;  Ti/i- 
«*'#  moiety  is  charged  with  legacies  nearly  to  the  amount  of  the  whole  ;  and 
Seius^s  moiety  is  uncharged  ;  and  the  moiety  of  Titius  should,  by  death,  derelic- 
tion or  otherwise,  accrue  to  Seivs ;  he  would  hold  it  under  the  right  of  deducting 
from  the  legacies  so  as  to  leave  one  fourth  clear.  Dig.  de  legat.  I.  78.  I.  1.  \  13, 
14.  But  if  the  unburthened  part  of  Scius  should  accrue  to  Titius,  the  legatees  of 
Titius' s  part  would  be  benefitted,  for  the  Falcidian  retrenchment  would  not  take 
place.  The  reason  is,  that  Seius  takes  the  share  of  Titius^  of  course,  with  all  the 
rights  of  Titius  attached  to  it ;  he  stands  in  the  place  of  Titius.  Whereas  if  Titius 
succeeds  to  the  share  of  Seivs,  the  reason  of  the  Lex  Falcidia  fails ;  for  Titius  in 
this  case,  will  have  his  fourth  clear,  notwithstanding  the  over  charge  of  legacies 
on  his  own  share.     Cujas  1.  4.  obs.  ch.  35.  36. 

§  2.  Quo  tempore  spectetur,  ^c.  p.  174.  The  death  of  the  testator  is  the  period 
that  fixes  the  relative  situations  of  the  legatees  and  heir.  If  in  the  intervening 
time  between  the  making  of  the  will  and  the  decease  of  the  devisor,  the  estate 
should  be  increased,  the  legatees  are  exonerated  from  deduction  in  proportion. 
If  it  hath  decreased,  the  instituted  heir  may  renounce.  Dig.  de  leg.  30.  73..  Cod. 
de  caduc.  tabl.  11.  Dig.  de  legat.  1. 1.  §  17.  1.  43.  §  35.  1. 22.  §  3.  Dig.  36. 1.  14. 
5,  6. 

§  3.  QutB  detrakurUer  ante  FaJcidiam.  p.  175.  The  retrenchment  of  legacies  by 
the  civil  law  was  pro  rata ;  except  perhaps  as  in  our  law,  as  to  the  case  of  specific 
legacies  :  see  Vinnins  in  loco,  and  Paulus  1.  4  sentent.  tit.  de  senat.  consult.  Pe- 
gasiano. 

Tfie  Lex  Falcidia,  might  be  made  inoperative,  1st.  By  the  express  declaration 
of  the  testator,  that  it  shall  be  so.  Authont.  sed  cum  testat.  Cod.  h.  t.  from  novel. 
1.  21y,  When  the  heir  acted  without  an  inventory,  for  then  it  is  to  be  presumed 
that  he  knew  the  Falcidian  defalcation  would  be  unnecessary.  31y,  When  the 
heir  pays  all  the  legacies  with  knowledge,  that  the  Falcidian  law  might  have  been 
brought  to  bear  upon  them. 

Tit.  XXIIJ.  De  fidei  commissariis  htpreditatihus.  p.  17G.  Trusts  are  universal 
or  particular :  universal,  when  the  estate,  or  some  given  portion  of  it  is  charged  : 
particular,  when  the  heir  or  some  legatee  is  charged  in  favor  of  the  person  to  be 
benefitted  by  the  trust.  The  present  title  relates  to  universal,  the  next,  to  partic- 
ular trusts. 

•534  §  1.  ^Origo fidei  commissorum.  p.  176.  Cod  de  delat.  1.  1.  Dig.  de  legat. 
1. 1.  103.  Dig.  284.  Ulp.  in  frag.  tit.  25,  §  1.  Dig.  50.  16.  178.  2.jimcto  quintiUano, 
lib.  3.  Inst.  orat.  ch.  6.  Justinian  put  legacies  and  trusts  on  the  same  footing. 
Cod.  commun.  de  legat.  1.  1.  And  this  he  was  induced  to  do  from  the  complexity 
Mid  difficulties  of  the  practice  under  the  senatus  consulta  Trebellianum,  in  the 
reign  of  Nero,  and  Pegasiannm,  in  the  reign  of  Vespasian.  By  the  first,  the  insti- 
tuted heir  being  indemnified,  gave  up  to  the  person  to  whom  the  trust  was  be- 
queathed, either  a  part  or  the  whole  of  the  heirship,  according  to  the  nature  and 
extent  of  the  trust  created.  So  that  the  Prrotor  gave  to  the  cestui  que.  trust,  all 
the  actual  rights  and  privileges  of  an  heir,  with  a  power  to  commence  suits,  and 
liability  to  actions  in  that  capacity  :    and  the  instituted  heir  was  discharged  either 
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in  whole,  or  pro  tanto  according  to  his  renunciation.  He  was  thus  released  from 
loss^  but  was  entitled  to  no  rccompence.  Hence  the  senatus  consultnm  Pegasia- 
num  was  enacted,  by  which  two  points  were  establiahcd,  1st,  the  heir  might  act  if 
he  pleased  and  retain  his  fourth  :  and  2Iy,  if  he  did  not  choose  to  act,  he  might, 
on  request  made  by  his  universal  fidci  commissary,  or  cestui  que  trust,  and  at  his 
risque,  be  oompelled  to  take  it  and  perform  the  duties  :  the  fidei  commissary  bear- 
ing all  the  ejcpences.  In  this  case  the  heir  was  not  entitled  to  his  fourth.  This 
alteration  again  brought  into  play  the  stipulations  empta  et  venditte  kttrtditalis  be- 
tween the  heir  and  the  fidei  commissary.  Dig.  15.  1.  37.  Dig.  50.  16.  59.  1.  and 
also  the  stipulation  partis  et  pro  parity  where  thcrc'was  a  partial  trust  of  the  heir- 
ship. See  the  Jurisconsult  Paul.  lib.  4.  scntcnt  tit.  3.  Ulpian  in  fragm.  tit.  26. 
and  the  paraphrase  of  Theophilus  on  this  title. 

The  stipulation  partis  et  pro  parte  took  place  between  the  fidei  commissary  and 
the  heir,  when  the  latter  acted  under  the  senatus  consultum  Trebellianum,  and 
took  his  remuneration  of  a  fourth,  or  as  it  might  happen  to  be.  The  stipulation 
empta  et  venditte  heereditatis  took  place  when  the  proceedings  were  under  the  sen- 
atus consultum  Trebellianum,  and  the  whole  duties  and  privileges  fell  on  the  fidei 
commissary.  These  stipulations  indeed  were  in  use  before  the  senatus  consultum 
Trebellianum,  but  were  brought  up  again  by  the  senatus  consultum  Pegasianum. 

Under  these  senatus  consulta,  the  heir  had  his  action  of  warranty  against  the 
fidei  commissary  ez  stipulatu.  But  this  occasioned  so  much  controversy,  that  it 
gave  rise  to  the  ordinance  of  Justinian  hereafter  to  be  noticed  under  section  7  of 
this  title. 

§  2.  De  fidei  coinmisso  h<ercdis  script i,  p.  177.     Vel  pure,  rd  suhconditioney*  fye. 
This  might  be  done  in  case  of  a  trust,  because  the  heir  nominally  insti-     *535 
tuted,  was  sufficient  to  support  the  will. 

Uteres  instiiuatur.  In  England,  the  appointment  of  an  executor,  is  as  essential 
to  a  will,  as  the  appointment  of  an  heir  under  the  Roman  law.  A  will  without 
an  executor,  will  render  necessary  an  administration  cum  tcstamento  annexo. 
Swinburne,  part  4.  sect.  2. 

No  particular  form  of  words  are  required  to  create  a  trust  in  a  will.  I  will,  I 
desire,  I  request,  &,c.  are  imperative.  See  the  note  to  Vandycke  v.  Vanheuren^  1 
Caine's  N.  York  rep.  85. 

§  4.  De  senatus  consulto  TrebcUiano,  p.  177.     Utiles  actiones,  Inst.  4.  6.  16. 

§  5.  De  senatus  consulto  Pegasiano,  p.  177. 

Post  quod  senatus  consultum  ipse  httrcs.']  The  best  way  to  explain  this  section, 
will  be  to  transcribe  a  passage  from  the  paraphrase  of  Theophilus^  as  it  is  trans- 
lated by  GuK  Otto  Reitz  ;  to  whom  the  literary  world  is  much  obliged,  for  his  late 
most  complete  edition  of  Theojthihts  in  Greek  and  iMtin,  to  which  is  added  a  great 
variety  of  notes  by  the  editor  and  others.  This  edition  consists  of  two  volumes  in 
4to.  and  was  published  at  the  Ila<rue,  in  the  year  1751.  "  Post  hoc  autem  hieres 
solus  subjacebat  oneribus  hmreditatis,  non  vrro  fidci-commissarins  :  sed  denique 
placuit,  fidei-commiasarium  vicem  obtinerc  Icgatarii  partiarii,  id  est,  partem  dimid- 
iam  accipientis.  Quondam  enim  quintura  genus  legati  erat,  dicebaturque  partitio^ 
et  relinquebatur  hoc  modo  :  Titius  mihi  hutres  csto,  et  cum  Seio  htereditatem  divi' 
dito  in  dimidia  portions  Porro  igitur  hujusmodi  inter  cos  stipulationes  fiebant. 
Hsres  legatarium  sic  intcrrogabat ; — spondcs,  legutarie,  si  ego  conrentus  viginti 
aureos  solteroj  corum  mihi  scmisscm  dare?   et  diccbat,  spondeo.     Rursusque  lega- 
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tar'ms  heredcm  sic  inU>rrogabat ; — spondes^  si  ah  hareditario  debitors  viginii  aitre9§ 
aeceperis,  scmissem  mihi  dare^  i.  e.  decern  ?  et  dicebat,  spondto  :  atque  hec  Biipnla* 
tio  Yocabatar  Partis  et  pro  partk.  Ad  cxemplam  igitur  legatarii  partiarii  stip- 
ulatio  procedebat  hoeredcm  inter  et  fidei-commissariam :  et  interrogabat  beres 
fidei-commissarium  sic  ; — spondes,  Jidci-comntissarie^  si  quadra ginta  aurtos  poseur 
a  creditors  hareditario^  dare  mihi  triginta  9  et  hsres  interrogabatar  a  fidei-com- 
missario  ;  spondes^  htcres,  si  a  debitore  hesrediiario  quadraginta  aureos  atceperis^  tri' 
ginta  mihi  dare  ?  et  dicebat,  spondeo.  Atque  hoc  modo  fidei-commissarius  univer- 
salis yicem  obtinebat  legatarii :  oportebatque  commune  esse  pro  rata,  fidei-com- 
missarium inter  et  bsDrcdem,  lucrum  et  damnum."     Theoph.  h.  t»     Harris. 

*536  §  6.  **Q^ilnis  casibus  locus  est  senatus  cousvltOy  ^^c,  p.  179.  See  2  Black. 
Coram,  p.  328. 

§  7,  Pegasiani  in  Trebellianumj  transfusio,  p.  180.  Justinian  having  thus 
blended  the  two  senatus  consulta,  it  followed,  1st,  that  although  the  heir  was  re- 
quired to  give  up  to  the  fidei  commissary  an  heirship  burthened  with  trust  legacies 
beyond  the  dodrans  or  three  fourths,  still  the  heir  might  retain  his  fourth,  improp- 
erly called  the  Q^artum  Trebellianum :  for  it  was  the  Falcidian  fourth  extended 
to  trusts,  not  by  the  Trebellian,  but  the  Pegasian  senatus  consultum.  21y,  All 
actions  were  divided  in  proportion  to  their  shares  :  if  the  nominated  or  instituted 
heir  retained  his  fourth,  he  bore  one  fourth  of  the  expence  :  if  he  restored  the 
whole  heirship  to  the  fidei  commissary  he  bore  no  part.  3]y,  If  he  refused  to  take 
upon  himself  the  duties  of  the  heirship,  he  might  be  compelled  so  to  do,  on  being 
indemnified  by  the  fidei  commissary. 

Quatn  in  fidei-commissarium, 1  The  term  cestui  que  trust,  used  at  present  in  our 
own  law,  seems  in  general  to  convey  the  meaning  of  the  v/ord  fidei-commissarius  ; 
but  yet  not  precisely  :  it  was  therefore  thought  most  proper  to  anglicise  it  in  the 
translation,  as  we  have  no  single  English  word,  adequate  to  the  sense  of  it :  for  a 
fidei-commissary,  in  the  Roman  law,  denotes  a  person,  who  has  a  beneficial  inter- 
est in  an  estate,  which  for  a  time  is  committed  to  the  faith  or  trust  of  another. 
Harris. 

§  10.  De  fidei  commissis  ah  intestato  relictis,  p.  183.     Cum  alioqui  legato.    That 
is,  according  to  the  former  law  :    for  by  the  law  of  Justinian,  Cod.  6.  43,  which 
puts  legacies  and  trusts  on  the  same  footing,  a  legacy  bequeathed  by  codicil,  or  . 
otherwise  included  iu  tlie  present  section,  is  good  as  a  trust  if  not  as  a  legacy. 

§  12.  De  probatione  fidei-commissi,  p.  183.  De  calumnia  juraverit.  Cod.  6. 
42.  32. 

Tit.  XXIV.  De  singulis  rebus  per  fidei-commissum,  p.  185.  The  former  title,  as 
yrdA  observed,  related  to  universal,  the  present  relates  to  particular  trusts.  But 
f  ince  the  ordinance  of  Justinian,  the  distinction  is  not  of  much  import. 

Qttamvt>  a  legeUario.]  This  was  the  ancient  law ;  but  by  Justinian's  constitu- 
tion [Cod.  6.  ^  43.]  legacies,  and  gifls  in  trust,  are  allowed  to  come  in  aid  of  each 
other  reciprocally  :  so  that,  to  use  the  words  of  the  ordinance,  omnia,  qua  natura" 
U$er  insufU  legatis,  et  fidei-commissis  inharere  inteUiganiur  ;  et  contra,  quicqutd  fidei 
tommittitur,  hoc  intelligatur  esse  legatum — from  which  it  follows,  that  a  legatary 
may  now  be  charged  with  the  payment  of  a  legacy.     Harris. 

*537  §  3.  *  De  verbis  fidei  commissorum,  p.  186.  See  the  above  cited  note 
to  1  Caine's  N.  York  rep.  85.  and  the  note  to  Doe  v.  ^Idridge,  4  Term  rep.  265. 

}Vt.  XHV,  CodicUlorum  origo,  p.  187.    Formerly  codicils  made  before  a  will 
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were  void.  After  trusts  began  to  be  favored,  they  were  considered  as  sufficient  to 
•upport  a  trust ;  if  not  actually  repealed  by  a  subsequent  will.  But  when  Justin- 
ian put  leifacies  and  trusts  on  the  same  footing,  either  the  one  or  the  other 
might  be  given  by  a  codicil,  whether  before  or  after  a  will,  or  by  an  intestate. 
But  the  institution  of  an  heir  can  only  be  by  will. 

Codieillorumjus.']  The  word  codicUlus,  or  codicil,  is  a  diminutive  from  eodex^  a 
book ;  and  denotes  any  unsolemn  last  will,  in  which  no  heir  or  executor  is  nam- 
ed. **  Codicilli  dicti  sunt  parvi  codices;  id  est,  tabelliB  ex  codicibus  aut  ligno. 
Itaque,  quemadmodum  testamendum  codar^  appellatur, 

^^Codiee  ssevo 

Haeredes  vetat  esse  snos,  ^e.  Juv^  Sat.  10.  quia  testamentum  in  codicibus  tantum 
■cribebatur,  sive  tabulis  grandioribus,  ita  voluntas  suprema,  minus  solemnis  aut 
plena,  codicUli^  et  aliquando  numero  unitatis  codicillus  ;  propterea  quod  scribi  soH- 
ta  erat  in  codicillis,  id  est,  tabulis  brevioribus  et  tenuioribus,  ita  factis,  ut  facile, 
quo  cuique  comroodum  esset,  circumfcrri  possent.  Heineccio  autem  judice,  codi- 
eilU  apud  veteres  sunt  epistoloe  vel  scripturs  ad  alios  missis  :  quiu  ergo  codicilli 
plerumque  perscribebantur  in  forma  epistolarum,  hinc  et  nomen  retinuerunt." 
Finn, 

§  1.  Codicilli  feri  posrunt,  vel  antCy  vel  pogt,  fyc,  p.  188. 

Abu  tantum  testamentum.^  **  It  is  granted  of  all,  [says  Swinhurn]  that  a  codicil 
may  be  made  either  by  him,  who  died  intestate,  or  by  him,  who  died  with  a  testa- 
ment. If  the  codicil  is  made  by  a  person,  who  dies  intestate,  the  legacies  therein 
must  be  paid  by  him,  who  shall  have  the  administration  of  tlie  goods  of  the  de- 
ceased, with  the  codicil  or  testamentary  schedule  annexed.  And,  if  a  codicil  is 
made  by  him,  who  hath  also  made  a  regular  testament,  then,  whether  it  was  made 
before  or  after  the  testament,  it  is  to  be  reputed  as  part  and  parcel  of  the  testa- 
ment, and  it  is  to  be  performed  as  well  as  the  testament ;  unless,  being  made  be- 
fore the  testament,  it  appears  to  be  revoked  by  the  testament,  or  to  be  contrary  to 
that,  which  is  contained  in  the  testament."     Swin.  part  1.  sec.  5. 

**  Codicilli  et  ab  intestate  cunfici  possunt,  et  facto  testamento.  Ah  intestato 
facti  Buis  ipsis  viribus  nituntur  et  vicem  testamcnti  exhibent:  proinde  quicunque 
intestati  successor  erit,  sive  legitimus,  sive  *  honorarius,  etiam  postca  na-  538  * 
tns,  codicillis  relicta  priestabit.  Testamento  autem  condito,  codicilli,  quocunque 
tempore  facti  fuerint,  ad  testamentum  pertinent,  viresque  ex  eo  capiunt,  etiamsi 
in  eo  confirmati  non  sint ;  et  infirmato  testamento  codicilli  coiicidunt.  Illud  ve- 
ro  interest  inter  codicillos  testamento  nominatim  confirmatos  et  non  confirmatos, 
quod  illis  relicta  etiam  directo  jure  valent,  veluti  legata  et  libertates  directo  date  ; 
perindeque  omnia  habeantur,  ac  si  in  testamento  scripta  essent,  excepta  causa  hiB- 
reditatis;  at,  qun  codicillis  non  confirmatis  relicta  sunt,  sive  verbis  directis  sive 
precariis,  debentur  jure  fidei-commissi.  Sed  non  est,  quod  de  his  amplius  dica- 
miis  ;  cum  enim  confusa  nunc  sit  legatorum  et  fidei-commissorum  natura,  dubi- 
tandum  non  est,  quin  legata,  codicillis  etiam  non  confirmatis  data  directo,  nunc 
valeant.**     Yinn, 

\  2.     Codicillis  ktereditas  directo  dari  non  potest ,  p.  J  88. 

But  it  can  be  given  indirectly  :  as  if  a  testator  by  codicil,  charges  his  testamen- 
tary heirs  to  renounce  in  favor  of  the  fide-commissary  of  his  codicil :  Dig.  de  be- 
red.  inst  77,  Dig.  de  condit.  instit.  10.  And  in  one  case  there  may  be  a  direct 
BObatitation  by  codicil,  as  in  Dig.  ad  senat.  consult.  Trebell.  76,  where  a  direct 
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pupillary  substitution  is  converted  into  a  trust  bcnigna  interprctatione.  Heirship 
then,  as  it  cannot  regularly  be  given,  cannot  be  taken  away  by  codicil,  which  does 
not  suffice  for  disinherison  direct  or  conditional. 

CodUillis  autem  harcditas.  Grooncwegcn,  in  bis  book  of  abrogated  laws,  says, 
that  the  distinctions  between  testaments  and  codicils  have  now  ceased  to  be  ob- 
served almost  every  where.  Eandem  cnim  ordimUionis  golemnitatem  requirunty 
atqu9  ita  suprema  HoUandite  curia  ccnsnit ;  et  confusis  eorum  nominibus  httredi  in- 
siilutionem,  €ut  suhstantiam  teatamenti  necessariam  esse  neffant  pragmatici  ;  hinc  quo^ 
que  coiiciUis  hceredUatcm  directo  dari  et  adimi,  idcoque  et  exkaredatiotiem  scribi^ 
moribus  nostris  nil  vetat.     Groencw.  dc  II.  abr.  in  Inst.  2.  t.  21. 

In  England  tbe  appointment  of  an  executor  makes  the  only  difference  between 
a  testament  and  a  codicil ;  and  this  difference  is  little  more  than  nominal;  for 
whatever  may  be  done  by  the  one,  may  be  also  done  by  the  other  ;  so  that  a  con- 
dition may  be  imposed,  an  estate  may  be  given,  or  an  heir  disinherited,  as  well  by 
codicil  as  by  testament;  and  even  lands  may  be  disposed  of  by  a  codicil,  if  it  is 
signed  by  the  deceased,  and  attested  by  three  witnesses  in  his  presence,  though 
the  deceased  left  no  testament ;  (for  a  codicil,  in  its  true  sense,  denotes  any  testa- 
mentary schedule,  and  may  stand  singly,  without  relation  to  any  other  paper  ;) 
and  even  where  there  is  a  testament,  disposing  of  real  estate,  that  testament  may 

*539  be  altered  or  revoked  by  a  codicil  properly  *  executed.  And,  where  per- 
sonal estate  only  is  bequeathed,  the  same  degree  of  proof,  (and  it  has  already 
been  said  what  degree  of  proof  is  sufHcient,)  will  establish  either  a  testament  or  a 
codicil ;  and  the  one  may  revoke  or  confirm  the  other,  either  wholly  or  in  part, 
according  to  its  respective  contents.     Harris. 

§  3.  De  numero  et  solemniUite^  p.  139. 

A  will,  by  the  Roman  law,  is  revoked  by  a  subsequent  will :  a  codicil  is  not  re- 
voked by  a  subsequent  codicil.  Hence  there  may  be  many  valid  codicils  if  they 
be  not  contradictory.  A  will  is  necessary  to  an  heir,  and  an  heir  to  a  will,  but  it 
is  not  so  with  a  codicil.  The  latter  also  required  fewer  ceremonies  than  a  will. 
But  a  woman  could  not  witness  a  codicil  any  more  than  a  will. 

J^ullam  sol emnita tern.  When  it  is  said,  that  no  solemnity  is  required  in  making 
a  codicil,  the  compilers  of  the  institutions  must  be  understood  to  mean  no  extraor- 
dinary solemnity,  as  that  of  bringing  seven  witnesses  to  subscribe  it,  as  in  case  of 
a  testament  :  for  it  is  necessary  by  the  civil  law,  that  a  codicil  should  be  support- 
ed by  five  witnesses ;  Cod.  C.  t.  36.  1.  8,  which  is  the  ordinary  number  required  to 
attest  several  other  translations.  Cod.  4.  t.  20.  K  28.  But,  m  England,  there  is 
in  this  respect  no  distinction  between  a  testament  and  a  codicil ;  for  either  may 
be  supported  by  an  equal  number  of  witnesses :  —  two  are  regularly  required 
to  a  testament,  and  the  same  number  is  also  required  to  a  codicil ;  but,  if  either  a 
testament  or  a  codicil,  contains  a  devise  of  a  real  estate,  three  witnesses  are  indis- 
pensably necessary  by  act  of  parliament,  vid.  29  Car.  2.  cap.  3.  Harris. 

Lib.  hi.     Titul.  J.  De  hcrrditatibus^  qucc  ab  intestato  deferuntur^  p.  191. 
The  preceding  book  treats  of  Wilts :  the  present  of  Intestacies  ;  and  the  order  of 
Succession,  in  cases  where  a  man  dies  leaving  property,  but  no  will. 

The  118th  Novel,  which  still  remains  a  part  of  the  law  of  England  on  this  sub- 
ject, in  cases  not  otherwi.se  decided  or  provided  for,  has  altered  the  doctrine  laid 
down  in  this  book  of  the  Institutes;  so  that  a  brief  liistory  of  the  changes  which 
the  Romati  law   has  undergone  on  the  subject  of  succession   ab  intesiatOj  will  be 
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more  than  expedient.     1  am  chiefly  indebted  for  the  present  preliminary  remarks, 
to  those  which  Fcrriere  has  prefixed  to  the  tliird  book  of  the  Institutes. 

By  the  law  of  the  ISJ  tables,  there  were  but  two  classes  of  legitimate  heirs  :  jm/ 
httredes,  or  proper  heirs,  and  agtuiti  or  paternal  heirs,  the  last  succeeding  only  in 
default  of  the  others. 

*A  suits  fitrresj  was   required  to  be  a- descendant  in  the   first   degree     *  540 
from  the  intestate  in  .i  direct  line,  and  to  have  been  in  the    power  of  the  intestate, 
at  the  time  of  his  decease  ;  hence  the  children  of  a  deceased  son  who  shared  with 
the   uncle,   were  sui  ktcrcdai  to  tlie  uncle   by  representation  only.      §  de  hercditj 
quae  ab  in  test,  defer. 

The  pra?tors  and  the  emperors  altered  the  law  of  the  twelve  tables.  The  prcc- 
tors  called  to  the  succession  emancipated  children  per  bonornm  possessionem  undo 
liberty  on  condition  that  they  brought  into  hotchpot  the  properly  acquired  during 
emancipation  ;  so  that  the  whole  might  be  subject  to  an  equal  division  among  all 
the  children  of  the  deceased.     §  0  cod  tit. 

Tlie  imperial  constitutions  placed  the,  children  of  deceased  daughters  in  the  rank 
of  proper  heirs,  on  condition  that  when  they  fehared  with  proper  heirs,  they 
should  take  one  third  part  less,  and  when  with  aguates,  a  fourth  part  less.  § 
tUt.  ibid. 

In  default  of  proper  heirs,  agnates  or  collaterals  on  the  male  side,  were  called  : 
as  consanguine  brothers,  (born  of  the  same  father)  paternal  uncles  and  grand  un- 
cles, and  their  children,  and  other  descendants  of  the  paternal  line,  who  had  not 
quitted  the  family  by  any  change  of  state. 

Hence,  in  defect  of  proper  heirs,  the  law  of  the  twelve  tables  called  the  near- 
est agnate  to  the  succession,  without  distinction  of  sex  :  herein  observing,  that 
there  was  no  right  of  representation  among  agnates,  but  the  nearest  excluded  all 
the  rest ;  and  also,  that  if  the  nearest  agnate  ronounccd,  the  succession  did  not  go 
to  the   next  in  order,  but  escheated  to  the  treasury. 

The  jurisprudence  of  the  middle  age,  retrenched  from  the  disposition  of  the  12 
tables,  excluding  all  females  from  the  succession,  except  sisters,  and  preferring 
more  distant  males.     Vid.  V^inn.  §  3.  de  legitlma  agmit.  success. 

As  the  law  of  the  12  tables  called  up  the  nearest  ognate  only,  if  there  were 
none  such,  or  he  renounced,  the  property  escheated.  But  the  prcctorian  law 
moderated  this  rigor,  and  in  these  last  mentioned  cases,  admitted  the  nearest  cog- 
nates ;7er  bonorum  possessionem y  unde  cognati :  and  still  further,  in  defect  of  ag- 
nates and  cognates,  the  husband  or  wife  surviving,  succeeded  to  the  exclusion  of 
the  treasury,  per  bonorum  possessionem  unde  rir  ct  uzor. 

According  to  the  above  account,  the  father  was  not  considered  aa  agnate  to  his 
emancipated  son  ;  but  Justinian  by  the  last  law  of  Cod.  de  emancip.  liber,  disre- 
garded the  circumstance  of  emancipation.  Also  the  mother  could  not  rank  with 
the  agnates  of  the  son,  nor  the  *  daughter  with  the  agnates  of  the  moth-  *541 
er  ;  but  the  prcetor  admitted  tliem  reciprocally  to  succession  ex  ordine  cognalorumy 
puta  per  bojiorum  possessionem  unde  cognati.  But  by  the  Senatus  Consultnm  Tre- 
bcUianum,  a  mother  of  several  children  was  ranked  in  the  first  degree  of  agnation 
to  her  son,  in  default  of  1st,  proper  heirs  of  the  deceased :  2ndly,  the  father  of  a 
deceased  son  or  daughter  ;  3rdly,  the  consanguine  brother  of  the  deceased,  i.  e. 
by  the  same  father  :  the  mother  was  admitted  jointly  with  a  consanguine  sister, 
(a  sister  by  the  same  father)  ;  but  this  underwent  some  changes,  which  will  be 
noted. 
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F^inally,  by  the  Orphitian  Senatua  Consultam,  ander  MarcUi  Aurclius,  tke  ioiui 
and  daugrhters  of  a  mother,  were  pcrferred  to  all  the  agnates  of  the  mother,  with- 
out excepting  even  brothers  born  of  the  same  fathers. 

These  Senatus  Consulta,  regarded  also  the  olaims  of  children  born  out  of 
wedlock. 

These  remarks  relate  to  the  five  first  titles  of  the  pre^nt  Book  of'  the  Insti- 

tntes. 

We  (!ome  next  to  succession  in  cases  of  Intestacy |  under  the  Itdth  Norel, 
which  establishes  three  degrees  of  legitimate  succession,  descendants,  ascendants, 
and  collaterals.     And  first  of  Descendants. 

It  calls  to  the  succession  all  legitimate  children  without  distinction ;  so  that 
sons  and  daughters,  grand-sons  and  grand-daughters  exclude  uncles  or  others  m 
the  ascending  line,  except  as  to  the  property  acquired  by  the  deceased  for  the  fa- 
ther by  Virlile  of  the  paternal  power  :  for  the  usufruct  granted  to  the  father  of  cer- 
tain property  acquired  by  and  belonging  to  the  son,  was  preserved  to  the  father. 
Without  considering  also  any  difference  of  state  or  quality  of  such  children, 
whether  under  power  or  not  at  the  death  of  the  deceased  ;  without  regard  to  dif- 
ference of  sex  or  age,  and  of  course  neglecting  all  consideration  of  primogeniture. 
Without  regard  also,  whether  the  descendants  claimed  from  the  male  or  female 
side,  and  without  consideration  of  degree  ;  inquiring  only,  whether  they  were  in 
the  direct  line  descending. 

This  Novel  altered  the  former  law  in  the  following  points. 

1st.  In  making  no  difference,  whether  the  deceased  were  under  power  as  a  jEZ- 
%U8  familiasy  emancipated,  or  pater  famUias^  at  the  time  of  liis  decease  :  under  the 
previous  law,  the  uncle  succeeded  to  an  intestate  Jilitis  famUiaSy  in  exclusion  of 
the  children,  except  in  military  and  quasi  military  property  )  peculium  eastrense  et 
quasi  eastrense  ;  as  the  Institute  remarks  in  the  title  Quilms  non  est  ptrmisswm 
faeere  testamentum  :  and  all  adventitious  property  belonged  by  right  of  peculium 

*  542  to  *  the  father  of  the  deceased,  though  he  IcH  children.  This  Novel, 
cut  off  the  claim  of  the  uncle  except  as  to  the  mere  usufruct  of  adventitious 
property. 

Sndly,  In  admitting  to  equal  participation,  male  and  female  children  without 
distinction :  though  this  change,  as  to  emancipated  children,  consisted  in  making 
this  admfssion  a  part  of  the  civil  law  instead  of  the  pro*  tori  an  law,  which  admit- 
ted them  per  honor um  possessionem  undc  liber i  cum,  onere  coUationls. 

3rdly,  In  admitting  equally  descendants  from  the  intestate,  whether  in  the  male 
or  female  line  ;  and  taking  atvay  the  diminution  of  share  before  required  from  the 
latter,  when  they  were  called  in  conjunction  with  proper  heirs :  and  directing  this 
succession  to  be,  not  per  capita,  but  per  stirpes. 

As  to  the  fourth  and  last  point,  the  admission  of  descendants  without  regarding 
the  prerogative  of  degree ;  this  does  not  differ  from  the  former  practice  respecting 
the  legitimate  succession  of  descendants.  The  right  of  children  to  represent  or 
stand  in  the  place  of  their  deceased  parent,  having  been  allowed  before  that  Nov- 
el was  enacted. 

As  to  the  right  of  representation,  which  was  never  limited  in  the  direct  Jtne, 
it  may  be  observed, 

1st,  That  the  children  of  one  who  has  renounced  the  succession  to  his  father,  or 
been  disinherited,  could  not  succeed  to  the  uncle,  who  led  children  of  the  first  de- 
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gree^  or  grand-children  from  a  child  deceased  :  for  this  right  of  representation  is 
derived  through  the  father,  where  it  is  cut  off.  But  when  the  uncle  leaves  no 
children  or  grand-children,  then  the  nephews  and  nieces  do  not  succeed  in  right 
of  their  father,  but  their  own.  2dly,  The  children  of  a  person  civililer  mortuus 
succeed  to  an  uncle,  although  they  share  with  their  uncles  and  aunts  in  the  suc- 
cession. Dig.  ].  6.  7.  3dly,  Children  in  the  first  degree  succeed  to  equal  portions. 
The  next  chapter  of  the  118th  Novel,  relates  to  the  succession  of  ^scendarUSf 
and  embraces  two  cases.  1st,  where  fathers  and  mothers  alone  succeed  to  their 
children.  2dly,  Where  the  deceased  hath  left  relations  in  the  ascending  line, 
with  brothers  and  sisters  of  the  whole  blood,  or  connected  by  each  side ;  ex  tUri- 
ttsque  parentibus  conjuncti. 

As  to  the  first  case.  Fatlicrs  and  mothers  and  all  ascendants,  exclude  all  coUat- 
erals,  except  brothers  and  sisters ;  although  such  collaterals  may  be  in  a  nearer  de- 
grere  :  partly  in  consideration  that  they  gave  existence  to  the  deceased ;  partly 
from  considerations  of  natural  reverence  (pietatis  intuitu) ;  and  partly  as  some 
consolation  for  the  loss.  The  paternal  ascendants  were  preferred  by  the  Trebell- 
ian  senatus  *  consult ;  but  by  this  Novel,  ascendants  on  the  one  side  and  *543 
the  other  were  equally  admitted.  If  there  was  a  father  only,  or  a  mother  only,  such 
would  succeed  in  exclusion  of  an  ascendant  in  a  more  distant  degree.  Also,  if 
there  were  no  fathers  or  mothers,  but  several  ascendants  in  equal  degree,  the 
property  was  not  therefore  always  equally  divided  between  them :  but  one  half 
was  given  to  the  ascendants  being  representatives  of  the  father,  whatever  their 
number,  and  the  other  half  to  the  ascendants  representing  the  mother.  For  had 
father  and  mother  been  living  they  would  have  succeeded  equally.  Thus  an  un- 
cle on  the  father's  side,  will  take  as  much  as  an  uncle  and  an  aunt  together  on  the 
maternal  side. 

Hence  where  succession  is  r<?gulated  by  this  chapter  of  the   Novel,  no  distinc- 
tion is  made  between  property  that  came  by  the  father's  side  or  by  the  mother's  :^ 
and  the  rule  paterna  patcrnis,  materna  matemis  does  not  hold  :  but  a  maternal  un- 
cle will   succeed  to  property  descended  from  or  bestowed  by  the  father,  equally 
with  an  uncle  on  the  paternal  side. 

Nor  is  difference  of  sex  regarded  under  this  rule  of  succession. 

As  to  the  second  case  under  this  second  chapter,  where  ascendant  relations 
concur  with  brothers  and  sisters  of  the  whole  blood,  they  succeed  with  them  per 
capita  :  and  it  is  only  brothers  and  sisters  thus  doubly  connected,  on  each  side, 
that  do  partake  with  near  ascendants,  eiccplis  inquit  Justinianus  solis  fratribvs  ex 
utroque  parcnte  conjunctls.  The  father  in  this  case  acquiring  his  own  portion  in 
full  right,  cannot  claim  the  usufruct  of  his  children's  portion.  But  when  there  is 
no  father  or  mother,  brothers  and  sisters  do  not  exclude  uncles  or  aunts  or  other 
ascendants  in  default  of  uncles  and  aunts,  but  concur  with,  or  partake  in  the  sue- 
cession  with  them,  per  capita. 

Suppose  three  brothers  of  the  deceased ;  an  uncle  and  aunt  on  the  paternal 
side  ;  and  an  uncle  on  the  maternal  side  ]  each  brotiier  will  have  a  sixth ;  the  pa- 
ternal uncle  and  aunt  a  sixth  and  a  half  between  them,  and  the  ascendants  the 
other  half  between  them. 

Ascendants  a  second  or  third  degree  distant,  exclude  brothers  and  sisters  con- 
nected on  one  side  only,  or  the  half  blood.  This  is  a  conclusion  from  the  passage 
of  the  text  si  vcro  cum  asccndentihus  intcniuntur  fr aires  et  sorores  cz  utriusquepa- 
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rerUibus  eonjunctis  (of  the  whole  blood)  cum  proximis  gradu  ascendentibus  vocahan" 
tuT.    Of  course,  if  tUese  only  are  called,  the  half  blood  are  not  called. 

According  to  this  second  chapter  of  the  llSth  Novel,  nephews  of  the  whole 
blood,  do  not  partake  with  ascendants,  when  the  father  of  the  deceased  is  dead, 

*544  although  there  should  be  brothers  of  the  whole  blood.  *  This  however 
was  changed  by  th«  first  chapter  of  the  127th  Novel,  which  enacted  that  when 
there  were  brothers  of  the  whole  blood,  the  nephews  of  the  whole  blood  might  be 
admitted  to  concur  with  such  brothers  and  with  ascendants.  But  as  they  come  in 
only  as  representing  their  father,  they  take  not  per  capita  but  per  stirpes  ;  and 
Succeed  to  that  portion  only  which  their  father  would  have  claimed,  if  he  had 
been  alive. 

As  to  third  chapter  of  the  118th  Novel  on  the  succession  of  Collaterals, 

1st,  If  the  deceased  leave  neither  descendants  nor  ascendants,  the  succession 
fkllB  to  his  brothers  and  sisters  of  the  whole  blood,  in  exclusion  of  the  half  blood. 
j3ee  Nov.  84.  But  in  case  of  brothers  and  sisters  of  the  half  blood  only,  they  are 
lulmittcd  to  equal  shares. 

21y,  Nephews  of  the  whole  blood  succeed  with  their  own  uncles  and  aunts  of 
the  whole  blood  (germani) :  but  by  stock  only  per  stirpes :  for  they  succeed  solely 
as  representatives  of  their  parent. 

3dly,  Nephews  of  the  whole  blood,  exclude  those  of  the  half  blood,  as  a  brother 
of  the  wholA  blood  would  exclude  nephews  and  nieces  of  the  half  blood. 

4thly,  Nephews  exclude  uncles  and  aunts  of  the  deceased,  though  each  are  in 
the  third  degree.  Filii  fratrum  in  hoc  casu  represejttaiionis  jure  Jinguntur  esse  in 
gradu  secundo^  et  sic  patruos  ezcludunt.  On  the  principle  also,  that  collateral  de- 
8cen4ing,  should  be  preferred  to  collateral  ascending  relations ',  quia  Jureditasnat- 
uraliter  descendit  potius  quam  ascendit. 

5thly,  If  the  deceased  left  neither  brothers  or  sisters,  nephews  or  nieces,  the 
other  eollateral  relations  are  admitted  in  the  order  and  decree  of  their  relaticn- 
ship,  without  regard  to  sex.  The  ancient  difference  between  agnation  and  cogna- 
tion in  this  respect  being  abrogated  by  the  4th  chap,  of  this  Novel. 

The  right  of  representation  granted  by  this  third  chapter  of  the  118th  Novel  to 
nephews  and  nieces,  and  to  no  other  collaterals,  takes  place  in  the  three  following 
cases  only. 

Ist,  When  nephews  and  nieces  concur  or  share  with  a  brother  or  sister  of  their 
deceased  uncle  or  aunt :  in  this  case  they  succeed  per  stirpes.  The  former  law 
admitted  a  right  of  representation  among  collaterals,  in  no  case.  See  §  4  of  /n- 
ftit,  de  legitim,  agnat,  success.  This  being  in  fact  a  new  law,  was  construed 
Strictly.  Hence,  when  nephews  of  different  brothers  and  sisters  succeeded  to 
their  ancle  or  aunt  who  had  left  neither  brother  or  sister,  the  division  was  made 
per  capita^  and  not  per  stirpes. 

*  545  And  *  as  it  is  usually  held,  representation  does  not  take  place  in  the 
collateral  line,  unless  in  favor  of  the  children  of  brothers  and  sisters,  when  they 
share  in  the  Isucce^ion  with  their  uncle  or  aunt,  the  brother  and  sister  of  the  de- 
ceased. 

2dly,  Representation  takes  place  when  the  nephews  of  the  whole  blood,  are  pre- 
ferred to  brothers  and  sisters  of  the  half  blood  :  which  could  not  take  plaee  bat 
by  representation ;  for  a  nephew  is  in  the  third  degree,  and  brothers  and  sisters 
in  the  second. 
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ddiy,  When  there  is  ah  uncle  and  a  nephew  of  the  deceased.  Hence  by  the 
3rd  chap,  of  the  lldth  Novel,  Justinian  would  have  the  nephew  etclude  the  an- 
cle, which  could  only  be  done  under  the  privilege  of  representation,  which  brings 
the  nephew  a  degree  nearer  than  the  great  Uncle,  who  is  but  uncle  to  the  deceas- 
ed.   This  also  is  an  innovation  on  the  former  law. 

The  preference  of  the  whole  blood,  is  a  privilege  accorded  by  this  Novel,  to 
certain  collateral  relations,  and  no  doubt  a  reasonable  one.  Duplex  enim  vinctdwm 
quad  est  infratre  gennano  fortius  est  unico  illo  quod  inter cedit  ilUerfratres  consan- 
guineas  avt  uterinos.  The  fourth  chapter  takes  away  the  distinction  between  ag* 
nates  and  cognates.  When  an  unmarried  person  dies  without  relations  ascending^ 
descending,  or  collateral,  his  property  escheats  to  the  public  treasury.  But  a  le- 
gitimate unbrokezi  marriage,  protects  the  succession  to  the  survivor.  This  privi- 
lege of  the  Exchequer  or  public  treasury  proceeds  from  the  want  of  an  heir,  Cod. 
10. 10. 1.  4.  Creditors  in  this  case  have  a  lien  on  the  property.  Dig.  49,  14.  11< 
If  the  deceased  died  a  member  of  any  lawful  company  or  college,  that  shall  saC"* 
ceed  before  the  exchequer.     Cod.  6.  62.  t. 

Succession  being  not  a  natural  but  a  civil  right,  varies  in  almost  every  country. 
The  rule  paiema  patcrnis^  matema  maicmis^  was  adopted  in  France,  Loix  civ'ileS/ 
Tom.  3  prsDf,  §  4.  and  in  England  1  Co.  Litt.  13.  a. 

So  in  England,  the  whole  blood  universally  excludes  the  half  blood,  and  suc- 
cession ascending  by  right  line  takes  place  in  no  instance.  It  is  of  little  conse- 
quence what  regulations  society  adopts  on  this  subject,  provided  they  be  clear^ 
and  of  easy  application.  The  variations  in  England  dependant  upon  feudal  prin- 
ciples whose  reason  has  long  ago  ceased  to  operate — and  Upon  the  right  of  primo- 
geniture which,  in  this  country,  we  have  discarded,  still  gives  a  perceptible  tinge 
to  much  of  the  law  of  descent  and  succession  on  this  continent.  Though  it  must 
be  allowed  that  the  statute  of  distributions  of  this  state,  is  founded  as  much  on 
principles  of  natural  equity,  as  can  reasonably  be  expected.  *  For  com-  *  546 
mon  cases,  the  state  of  Pennl^lvania  has  made  as  fair  and  judicious  a  will,  as  men 
usually  make  for  themselves. 

The  118th  Novel  will  be  found  at  the  end  of  the  text,  and  I  shall  insert  at  the 
close  of  this  note,  a  translation  of  those  sections  of  it,  that  bear  immediately  ott 
the  present  subject. 

In  the  mean  time,  however,  I  am  strongly  tempted  to  insert  the  following  enter' 
taining  and  useful  remarks  of  Dr.  Taylor  (Civ.  Law,  p.  537.)  on  the  subject  of 
Bttccession  ab  intestato :  an  author,  who,  though  he  may  be  desultory  and  imme* 
thodical,  as  Gibbon  complains  he  is,  presents  his  reader  notwithstanding,  with 
notes  of  great  learning,  great  taste,  and  great  instruction. 

**  The  succession  into  the  estates  of  intestates  is  one  of  the  most  uncertain 
points  of  law.  I  call  it  uncertain,  1st,  because  there  are  not  found  perhaps  two 
*  nations  upon  earth,  that  have  fixed  upon  the  same  method  of  conveyance  :  and 
Sdly,  because  there  is  scarce  one,  but  what  has  at  some  time  or  other  differed  even 
from  itself.  With  the  Romans  particularly,  the  distribution,  which  prevailed  for 
some  Ume,  took  a  different  turn,  even  while  the  Emperor  was  compiling  his  body 
of  Law,  and  the  system  of  the  Novels  (the  CXVIIIth  particularly)  entirely  de- 
feats the  doctrine  laid  down  in  several  titles  of  the  third  Book  of  the  Institutes^ 
where  that  matte/  Was  considered,  and  meant  to  be  established.  With  the  Novels 
it  Mttlied. 
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To  contemplate  therefore  this  question,  the  stream  of  natnrc  conducts  us  first  to 
view  succession  in  the  order  of 

Descendants.  This  was  the  natural  course,  and  the  general  direction  of  Provi* 
dence.  And  be  it  observed,  that  Natural  Law  is  said  by  some  to  be  interested  no 
farther,  than  in  tlie  succession  of  those,  who  claim  from  under  us  :  and  that  As- 
cendants and  Collaterals  are  called  in  by  Civil  Law.  Which  yet  by  others  is  de- 
nied, and,  I  think,  with  sufficient  reason.  However  the  primary  distribution  of 
nature  is  very  apparent. 

Cum  Ratio  Naturalis,  quasi  Lex  quaedam  tacita,  libcris  parentium  faereditatem 
addiceret  velut  ad  debitam  successionem  eos  vocando,  propter  quod  et  in  Jure  Civ- 
il! suorum  heredum  nomen  eis  inductum  est,  ac  ne  jud'^oio  parentis,  nisi  mentis  de 
causis  summoveri  ab  ea  successionc  possunt.  D.  48.  20.  7. 

The  great  rule  of  succession  among  the  Romans,  in  the  method  which  lies  be- 
fore us,  viz.  the  succession  of  descendants,  is  comprized  in  these  few  reflexions ; 
Thai  (1)  descendants,  while  they  last,  exclude  all  other  relations  whatsoever : 
J%at  (2)  there  is  no  respect  had  to  primogeniture,  and  (3)  no  preference  in  regard 

•  547     to  sex  :   That  there  *  is   (4)  no  Exclusion  of  any  ever  so  remote   degree  : 
and  lastly  (5)   That  the   estate  of  the  intestate  makes  so  many  general  shares,  as 
there  are  distinct  heads  in  his  immediate  descendants, 
p  I.  For,  as  this  downward  direction  was  the  primary  and  principal  recommenda- 

tion of  natural  law,  it  followed,  that  inheritances  could  never  revert,  or  be  thrown 
upwards  (inter  ^scendentcs),  nor  be  turned  aside  (inter  CoUaterales),  as  long  as  any 
were  to  be  found  in  the  line  beloto,  or  that  of  descendants,  in  infinitum.  For  the 
principle,  upon  which  this  succession  rested,  was  the  Jus  Repraesentationis,  which 
can  not  be  fairly  or  reasonably  imagined  in  any  other  line  than  in  that,  to  which 
we  give  existence.  There  is  something  oT successive  in  the  idea  of  representation, 
sometliing  which  looks  like  keeping  up  an  order  or  a  series  ;  and  though  to  broth- 
ers it  may  be  applied  in  some  sense,  to  fathers  and  grandfathers  it  can  be  applied 
in  little  or  none. 

II.  III.  The  second  and  third  particulars,  viz.  the  disregard  of  sex  and  primo- 
geniture, in  which  these  people  differed  from  most  others,  as  well  before,  as  after 
them,  are  of  that  arbitrary  conisderation,  that  little  remains  to  be  observed  upon 
that  disposition.  But  natural  equity  has  a  great  stroke  in  the  two  last,  and  calls 
for  some  recrard : 

IV.  V.  That  descendants  of  the  second,  third  or  fourth  degree,  should  be  raised 
to  a  kind  of  level  with  those  of  the*  first,  and  not  stand  excluded,  even  while  some 
of  the  first  remain  :  That  children  of  a  remote  descent  should  inherit  along  with 
the  immediate  one  (I  suppose  the  way  cleared  before  them)  is  agreeable  to  truth 
and  justice.  The  grand-children  r^r.  of  Scmpronius  by  a  son  that  is  gone,  stand  to 
Sempronius  in  the  place  of  that  son.  They  would  have  had  their  shares  through 
that  father,  if  he  had  lived;  and  represent  him  therefore,  or  succeed  to  bis  rights, 
now  he  is  removed. 

And  hence,  because  many  children  may  succeed  into  one  father's  rights,  it  fol- 
lows, that  the  Jus  Rcpraesentationis^  which  transmits  the  estate  of  Sempronius  to 
his  immediate  descendants,  shall  undergo  a  considerable  alteration  in  those  de- 
scents or  generations  that  follow  after.  Though  Sempronius  may  be  represented 
by  any  number  of  children  indifierently  and  cut  into  so  many  shares  accordingly, 
vet  will.each  of  those  children  be  represented  by  tlieir  whole  families  >  not  by  to 
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many  distinct  heads  of  children,  as  Sempronius  was,  bnt  by  all  their  children  col- 
lectively (let  their  number  be  what  it  will)  laying,  as  it  were,  their  heads  togeth- 
er to  form  one  common  stock.  For  all  those  grand-children  gregatim^  have  that 
right  in  common,  not  separate  to  *  cacA,  which  their  father  had  to  fumscJf  *  548 
And  this  is  called  successio  in  stirpes  :  the  other  when  all  share  alike,  in  Capita. 
Thus  in  tlie  scheme. 

A 


B  C 


D.  E. 

The  estate  of  Sempronius  A  will  be  divided  into  two  equal  parts,  and  B  and  C  will 
each  be  heirs  er.  semisse.  But  supposing  that  C  is  gone  before  his  father,  then 
shall  B  still  be  heres  ez  semisse,  and  D  and  £  ex  quadrante,  each.  Or  put  the 
case 

A. 


f 

B.  C. 


D.  E. 


F.         G.        H. 
that  C  and  D  should  both  be  gone,   and  D  be   represented  by  F,  G  and  H,  then 
will  B  as  before  be  heres  ex  semisse,  E  ex  quadrante,  and  F  O  and  H  will  succeed 
each  of  them  ex  vncia.     Or  put  tlic  case,  that  £  is  dead,   without  issue  also,  then 
will  F,  G,  and  H,  be  each  of  them  heres  ez  sextante. 

But,  taking  leave  of  descendants,  supposing  that  Sempronius  dies  intestate, 
without  heirs  of  his  body,  we  are  then  directed  to  the  consideration  of 

Ascendants,  Though  this  may  be  against  natural  order,  it  is  not  against  natural 
affection.  And  I  think  therefore  that  doctrine  is  not  to  be  admitted,  which  main- 
tains, that  parents  had  no  right  to  the  goods  of  their  children,  dying  childless  and 
intestate,  unless  they  had  been  relieved  by  the  civil  law.  We  have  seen  what  ti- 
tle the  indigent  father  has  to  a  maintenance,  and  the  same  way  of  reasoning  will 
serve  in  the  one  case  as  well  as  the  other.     See  Gothofred.  ad  Nov.  1  Praef.  §  2. 

And  when  St.  Paul,  said,  2  Cor.  XII.  14.  The  children  ought  not  to  lay  up  for 
the  parents,  but  the  parents  for  the  children,  it  is  spoken  with  a  view  to  the  ordina- 
ry course  of  providence.     It  is  the  rule,  without  regard  to  the  exception. 

But  1  observed,  that  this  is  up  the  stream,  and  against  the  common  order  of 
succession.  And  the  ancients  always  gave  it  that  melancholy  consideration. 
We  find  it  a  constant  matter  of  complaint  in  their  funeral  sorrows,  when  such  ca- 
lamities befell  them,  Turbato  ordine  mortalitatis — *  parentes  filio  con-  *  549 
tra  ordincm— et  quod  miscrrimum  est  mater  fecit  filiae— ordine  retrogado  defunc* 
to — parentes  male  ivdicantibus  fatis  supcrtites — memoriam  posuerunt  contra  to- 
tum — quod  filius  patri  faccrc  debucrat  ipse  fecit — acquivs  enim  fuerat  vos  hoc  mihi 
fecisse — quae  prior  debui  moriDCLXXXVI.  9 — arc  the  common  expressions  upon 
this  occasion. 

To  give  these  considerations  some  little  attention  : 

This  is  the  language  of  the  Poet  Ovid.  1.  Heroid.  101. 
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is  in  Stirpes,  becauge  they  represent  their  parent,  and  many  may  represent  one.  \ 

The  last  consideration  regards 
Collaterals.    And  here  we  suppose,   that  no  one  is  left  either   in  the  ascending  or 
descending  line  whatever.    I  can  imagine 

1.  Brothers  and  sisters  alone. 

2.  Brothers  and  sisters  together  witli  brothers  and  sisters  children. 

3.  Brothers  and  sisters  children  alone. 

1.  Brothers  and  sisters  alone  of,  the  whole  blood,  succeed  in  Capita,  to  the  ez« 
elusion  of  the  half  blood. 

2.  Brothers  and  sisters,  children,  concurring  with  brothers  and  sisters  succeed 
«fi  Stirpes. 

3.  Nephews  alone  succeed  in  Capita,  non  in  Stirpes :  for  they  succeed  (now) 
in  their  own  right,  and  not  by  representation. 

*  552  *  The  half-blood  succeeds  for  want  of  the  whole  blood,  regularly  and 
unifojmly,  in  the  manner  of  the  whole  blood.  And  because  the  half-blood  is  call- 
ed into  the  succession  in  failure  of  the  whole,  it  will  follow,  that  a  nephew  of  the 
half>blood  shall  exclude  an  uncle  of  the  whole.  Because  the  uncle's  right  only 
commences,  when  representation  ceases. 

In  a  concurrence  of  half-blood,  viz»  when  brothers,  etc.  by  the  father's  side  suc- 
ceed along  with  brothers  by  the  motiier's  side,  the  rule  of  law  is,  that  they  suc- 
ceed separately  into  the  goods  of  the  separate  sides ',  and  into  the  common  goods 
in  common. 

If  none  of  these  are  given,  then  the  next  relation  indifferently,  succeeds  in  or- 
der of  proximity.  For  the  Jus  Repraesentationis  is  specific,  not  general ;  it  is  ex- 
tended to  brother's  children,  but  goes  no  farther.  Thus  the  uncle  of  the  intestate 
would  be  excluded  by  the  nephew,  because  the  nephew  by  this  right  of  represen- 
tation is,  as  it  were,  in  the  entail  :  But  the  uncle  of  the  intestate  would  not  be  ex- 
cluded by  a  son  of  that  nephew.  For  the  right  of  representation  being  now  stopt, 
the  uncle  is  nearer  in  degree,  than  the  brother's  grandson. 

If  there  be  two  next  kindred  of  equal  degree,  they  are  erinally  entitled  to  the 
succession,  whether  on  the  father's  side,  or  on  the  mother's  and  succeed  in  capita . 

These  are  the  general  principles  of  Justinian's  last  regulation  upon  this  head. 
But  in  many  of  these  distributions  which  stand  so  far  removed  from  natural  right : 
where  the  stream  of  blood  must  run  but  cool,  and  languid  :  where  it  is  impossible 
to  balance  the  affection  towards  one  relation,;  with  the  affection  towards  another, 
by  principles  of  nature  ;  there,  human  invention  has  insinuated  its  assistance,  and 
that  is  one  great  reason  of  what  I  observed  above,  viz.  that  no  two  nations  can 
^Ter  be  found  that  agree  in  these  delicate  circumstances. 

In  the  English  law  again,  a  great  deal  depends  upon  the  distinction  into  real 
and  personal  estates,  which  the  Roman  law  knew  nothing  of.  This  was  agreea- 
ble to  the  genins  of  our  ancestors,  who  distributed  their  lands  in  fee,  and  expect- 
ed some  emolument  in  return.  As  the  Saxons  therefore  were  perpetually  loading 
descents  with  services,  and  of  consequence  were  led  to  direct  those  descents 
where  those  services  were  likely  to  be  maintained  with  the  greatest  vigor  and  ad- 
vantage ;  This,  I  say,  is  the  fairest  reason,  and  looks  likely  to  be  the  true  one, 
why  the  father  cannot  succeed  (in  this  kingdom)  into  the  landed  estate  of  his  son« 
Becaosa  he  cannot  be  supposed  in  a  condition  to  perform  the  service  tliat  is  ex- 
pected from  it.  It  was  one  reason  given  in  the  feudal  law,  for  the  exclusion  of 
daughters.     (^tUa  Filiae  servitia  jtracstare  non  possunt. 
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•I  have  here  exhibited  what  I  professed,  yia,  an  accoant  how  this  dis-  •SSS 
tribution  stood  by  civil  law  :  I  am  sensible  it  deserves  a  fuller  consideration,  and 
it  might  be  useful,  to  bring  it  into  comparison  with  the  distribution  of  other  states, 
who  have  laid  themselves  out  upon  the  equity  of  assigning  the  order  of  succes- 
sions :  in  which  some  have  been  pretty  successful.  But  of  this  hereafter ;  if  that 
hereafter  should  ever  come,  when  I  shall  be  called  upon  to  improve  these  elements 
into  a  system,  and  these  institutes  into  a  digest.     Taylor: 

NOVEL  118th. 

Prepack  :  Declaring  the  provisions  of  former  laws  oh  this  subject,  consolidated 
and  re-enacted  in  the  present  Novel,  under  the  heads  of  the  succession  of  relations 
ill  the  descending  liiie ;  the  succes^ioii  of  relations  in  the  ascending  line  ;  and  the 
succession  of  coUateral  relations. 

Chap.  1.   Of  the  succession  o£  desrendanh. 

Every  relation  of  a  deceased  person  in  the  (right)  line  descending,  of  whatever 
sex  or  degree,  whether  related  by  the  father's  or  by  the  n\other's  side,  whether 
under  power  or,  free,  is  proforrcd  to  every  relation  in  the  ascending  line,  or  collat- 
eral. Although  the  deceased  were  himself  under  power,  yet  his  children,  of  what- 
ever sex  or  d«gree,  shall  be  preferred  to  the  parent  under  whose  power  the  de- 
ceased was,  in  respect  of  that  property  which,  by  our  laws,  was  not  acquired  for 
the  parent.  For  the  usufruct  of  such  property  we  reserve  to  the  parent ;  bijt  with 
thi»  proviso,  that  if  any  such  descendant  should  die  leaving  children,  such  chil- 
dren or  other  descendant  shall  succeed  in  place  of  their  proper  parent,  whether 
they  be  under  power  of  the  deceased  at  the  time  of  his  death,  or  not ;  taking  in 
such  case,  that  portion  of  the  property  of  the  deceased  intestate,  which  their  own 
parent  would  have  been  entitled  to,  had  he  beeii  living  ;  which  succession  our 
predecessors  have  denominated  per  stirpes^  or  bj^  6-tock.  (§  6.  Inst,  de  heredit.  ab 
intestate.  2  Gains  8.  §  7.  Cod.  de  suis.  I.  2.)  In  this  order  of  succession  we  make 
no  enquiry  as  to  the  degree,  but  call  up  jjrand-children  generally  to  the  succession 
concurrently  with  the  sons  and  daughters  of  a  s^x^  or  a  daughter  previously  de- 
ceased ;  and  this  without  consideration  of  sex,  or  whether  they  sprang  from  the 
'paternal  or  maternal  side,  whether  they  be  free  (sui  juris)  or  still  under  power. 
Thus  we  have  enacted  as  to  descendants,  and  we  now  proceed  to  a.scendant8. 
(N.  B.  By  throwing  aside  all  considerations  whether  the  claimants  in  succession 
■prang  from  the  male  or  female  side,  the  old  law  was  changed.  Nov.  18,  4.  ult. 
— Cod.  de  suis.  1).  13.  which  is  thus  repealed.  Inst,  de  heredit.  ab  intest.  §  4. — '- 
Cod.  Theod.  de  legit,  hered. 

•Chap.  2.  Of  the  succession  of  ascendants.  "  *  o54 

If  the  deceased  hath  left  no  descendants,  his  father  or  mother,  or  any  other -sur- 
viving relatives,  in  the  right  line  ascending,  shall  succeed  in  preference  to  all  col- 
•laterals,  except  brothers  of  the  whole  blood,  as  shall  he  noted  presently.  If  tliere 
be  many  ascendants,  let  the  nearest  in  degree  be  preferred,  whether  male  or  fe- 
male, whether  descended  from  the  paternal  or  maternal  line.  If  there  be  many 
in  tlie  same  degree,  let  the  inheritance  be  equally  divided  between  them,  so  as 
that  the  heirs  on  the  paternal  side,  however  numerous,  shall  receive  the  one  half^ 
and  tliose  on  the  maternal  side  the  other  half.  Should  there  be  brothers  and  sis- 
ters of  the  deceased  living,  Connected  with  him  by  descent  from  both  parentu,*  as 


'fit(f.ti^u/.nc  (t(^t?.ifoi  brothers  of  the  wimlf  bluiMl  :    ffrnnnni.  01,0  tarnmi  by  the 
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well  as  ascendant  relations,  let  tbem  be  concurrently  called  to  the  succession.  If 
the  ascendants,  should  be  father  or  mother,  let  the  inheritance  be  divided  between 
them  and  brothers  (and  sisters)  tliat  each  shall  have  an  equal  part.  Nor  shall  the 
parent  claim  an  usufruct  of  the  portion  assigned  to  the  brothers  and  sisters,*  for 
in  lieu  thereof  we  have  by  th^  present  law  assigned  him  his  own  share  of  the  suc- 
cession in  full  property.  No  distinction  is  to  be  made  between  persons  thus  call- 
ed to  the  inheritance,  whether  they  be  male  or  female,  or  connected  with  the  de-  " 
ceased  by  the  father's,  or  the  mother's  side  ;  or  whether  the  deceased  were  sui 
juris  or  under  power  when  he  died.  We  proceed  therefore  to  the  consideration 
of  collateral  succession,  which  relates  either  to  agnates  or  cognates. 

Chap.  3.  On  the  succession  of  collaterals.  If  therefore  the  deceased  hath  le£l 
neither  descendant  or  ascendant  relations,  we  first  call  to  the  inheritance  brothers 
and  sisters  born  of  the  same  father  and  the  same  motlier,  (i.  e.  of  the  whole  blood,) 
whom  we  before  called  in  concurrence  with  the  parent. 

If  brothers  and  sisters  of  the  whole  blood  be  wanting,  we  call  in  brothers  (and 
Bisters)  of  the  half  blood,  whether  on  the  father's  side  or  tlie  mother's  side. 

But  if  the  deceased  led  brothers,  and  also  the  children  of  a  deceased  brother  or 
sister,  these  last  will  be  called  to  the  inheritance  concurrently  with  their  uncle  or 

*555  aunt  of  the  whole  blood,  and  will  be  entitled  *to  the  same  portion  what- 
ever it  be,  that  their  parent  would  have  been  entitled  to  if  alive. 

Hence,  if  a  brother  be  dead,  leaving  children,  and  he  was  of  the  whole  blood, 
while  the  living  brothers  may  be  of  the  half  blood  only,  those  children  are  prefer- 
red to  their  uncles,  although  they  are  in  the  third  degree  ;  and  this  whether  the 
snrviving  uncles  (or  aunts)  be  connected  in  relationship  with  the  deceased,  by  the 
father's  side,  or  the  mother's  side ;  in  like  manner  as  their  parent  if  living  would 
have  been  preferred.  Contrariwise,  if  the  living  brother  be  of  the  whole  blood  to 
the  deceased,  and  the  dead  brother  be  a  half  brother  only,  the  children  of  the  latter 
are  excluded,  as  their  parent  also  womld  have  been  if  alive.  For  the  privilege  of 
representation  thus  given,  is  conceded  only  to  this  class  of  relations,  and  extended 
no  farther,  than  that  the  children  of  the  deceased  brothers  or  sisters^  may  succeed  to 
that  which  their  parent  if  living  would  have  been  entitled  to.  We  confer  this 
benefit  on  the  children  of  brothers,  when  brought  into  cbnsideration  with  their 
own  uncles  and  aunts,  whether  of  the  paternal  or  maternal  side. 

If  surviving  relations  in  the  ascending  line  should  be  called  to  the  inheritance 
conjointly  with  brothers  and  sisters  of  the  deceased,  in  that  case  we  do  not  permit 
the  children  of  the  deceased  brother  or  sister  to  be  called  in,  even  although  their 
parent  was  of  the  whole  blood. 

Whenever,  therefore  this  privilege  of  representation  is  given  to  the  children  of 
a  (deceased)  brother  or  sister,  that  they  should  succeed  in  the  place  of  their  parent, 
and  being  in  the  third  degree  should  be  called  concurrently  with  those  who  are,  in 
the  second  degree,  it  is  manifestly  for  this  reason,  because  they  are  preferred  to 
uncles  or  aunts  of  the  deceased,  whether  paternal  or  quternal,  who  also  count  no 
higher  than  the  third  degree. 


same  father  ;  consanguinei  (and  sometimes  improperly  germani.)  oftofiriTftioi  by  the 
same  mother,  uterinL 

•This  repeals  Cod.  de  legitim.  heredit.  1. 13.  and  Cod.  com.  success.  1.  ult. 
in  fin. 
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If  the  deceased  hath  left  neither  hrotliers,  nor  the  children  of  a  brother,  collat- 
erals are  called  to  the  inheritance  according  to  the  respective  degrees  thej  occu- 
py, the  nearest  in  degree  being  preferred  to  the  more  remote.  If  many  persons 
be  found  related  in  the  same  degree,  let  the  inheritance  be  divided  equally  be- 
tween them  according  to  their  number,  which  our  laws  denominate,  a  division 
per  capita. 

Chap.  4.  Takes  away  the  dintinction  between  agnates  and  cognates. 

Chap.  5.  Relates  to  the  legitimate  tutelage  of  children. 

Chap.  6.  On  the  authority  of  this. law. 

Alterations  made  by  the  127th  Novel. 

We  never  regret  any  alteration  in  our  laws,  that  may  be  of  beneBt  to  our  sub- 
jects. We  remember  to  have  enacted  (by  the  118th  Novel)  that  if  a  deceased  per- 
son lefl  brothers  alive,  and  also  children  of  a  brother*  who  died  before  *556 
him,  those  children  should  be  called  to  the  inheritance  equally  with  their  uncles, 
filling  the  place  of  their  father,  and  entitled  to  his  portion.  But  that  if  the  de- 
ceased lefl  any  relations  in  the  (right  or  direct)  ascending  line,  together  with 
brothers  of  the  whole  bloody  and  also  children  of  a  hrotfacr  previously  deceased, 
we  directed  the  brothers  of  the  deceased  to  be  called  to  the  inheritance  concur- 
rently with  the  surviving  relations  in  the  (right)  line  ascending,  and  excluded  the 
dead  brother's  children. 

Chap.  Ist,  For  the  purpose  of  correcting  this,  we  enact,  that  if  a  deceased  per- 
son shall  leave  a  living  relation  in  the  (right)  ascending  line,  and  brothers  also 
who  may  be  called  concurrently  with  such  relation,  and  children  also  of  a  brothec 
previously  deceased,  the  latter  shall  be  called  in,  concurrently  with  the  rest,  and 
succeed  to  the  portion  that  their  own  parent,  If  alive,  would  have  been  entitled  to. 
This  we  decree  in  respect  of  the  children  of  a  previously  deceased  brother  of  the 
whole  blood  :  directing  that  they  shall  occupy  the  sapie  rank,  whether  called  con- 
currently with  their  uncles  only,  or  with  their  uncles  concurrently  with  a  parent 
of  the  deceased  in  the  ascending  line. 

The  rest  of  the  Novel  does  not  relate  to  this  subject. 

Lib.  III.  TittU,  I.  Definilio  intestati,  p.  191.  Heirship  is  the  succession  to  the 
universal  right  of  the  deceased.  Dig.  50.  62.  A  testamentary  heirship  takes  ef- 
fect presently  on  the  death  of  the  testator  :  a  legitimate  or  lawful  heirship,  (cast 
by  operation  of  law)  takes  place  so  soon  as  it  is  ascertained  that  the  deceased  died 
intestate. 

An  heir  under  the  Roman  law,  is  properly  likened  to  an  executor  under  our 
law,  but  executors  separate  from  heirs  were  also  known  under  the  later  periods  of 
tlie  civil  law,  and  their  history  is  slightly  but  well  touched  by  Dr.  Brown.  1  Civ. 
Law.  310. 

§  1.  Primus  ordo  succedentitim,  ^e.  p.  191.  This  law  of  the  twelve  tables  is  not 
extant.  * 

§  2.  Qui  sunt  sui  /utredes,  p.  191.  JCaturalis  sint.  Natural  children,  do  not,  in 
the  expressions  of  the  Roman  law,  mean  bastards,  but  the  actual  children  by  pro- 
creation of  the  person  spoken  of,  in  contra*distinction  to  adopted  children.  Cod. 
de  nator.  lib.  1.  I.  10.  11.  Natural  or  illegitimate  children,  in  the  English  sense 
of  the  word,  could  not  be  proper  heirs,  quia  pater  eorum  incertus  est^  and  pater  est 
quern  jttstte  nuptia  demonstrant. 

Illegitimate  children,  born  of  a  concubine,  not  of  promiscuous  copulation,  or  of 
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adalterous  or  incestuous  commerce,  mi<^ht,  under  the  twelve  tables,  he  instituted 
heirs  by  the  will  of  the  father  to  whatever  portion  he  tliought  fit :    this  was  afler- 

*557  wards  restrained  to  cases  where  *  no  lawful  wife  or  legitimate  children 
were  left,  and  confined  to  a  sixteenth  of  the  whole  estate,  between  the  mother  and 
the  children.  Arcadius  and  llouoriua,  directed  that  where  a  deceased  left  a  wife 
and  legitimate  children,  he  could  not  dispose  by  will  of  more  than  one  ounce 
among  his  illegitimate  children,  or  a  twelfth  of  the  ,^5,  or  whole  estate  :  but  if  the 
lawful  wife  and  children  were  dead,  he  might  bequeath  one  fourth  of  the  w^hole 
among  the  concubine  and  her  children  by  bim.  But  this  also,  was  altered  by  Jus- 
tinian,    l^erriere. 

§  3,  Quomotlo  sui  harcdcs  fiuntt,  p.  103. 

^  mortc  parejUum  ]  Persons  are  said  to  be  sui  hmrcdts^  or  proper  heirs,  ^oi 
non  alienarum  srd  suarum,  sive  proprlantm^  quodammodo  rerum  httredr^  esse  vide- 
antur  ;  i.  e.  because  they  seem  to  be  the  heirs  of  their  own  property,  and  not  the 
heirs  of  another's  :  for  a  proper  heir  is,  in  the  life  time  of  his  parent,  the  co-heir 
qr  partner  with  that  uiirent  ia  his  possessions  :  so  that  a  son,  wiio  is  a  proper  heir, 
<|oc8  not  acquire  a  new  prx)p(vrty  at  the  death  of  his  father,  but  only  posaessea  in  a 
fuller  manner  what  was  before  vested  in  him.     Vinny,  h.  t.     Harris. 

Hence,  sui  haredes  are  seized  ipso  jure  on  the  decease  of  the  parent,  and  if  they 
die  before  they  act,  their  rights  are  transmitted  to  their  own  heirs ;  whereas  in 
Qiher  cases  the  rule  i&,  that  hereditas  nondum  adita  non  transmittilur.  They  were 
also,  not  only  proper  heirs  sui,  but  necessary  heirs,  hmrcdes  necessarii  ;  for  they 
became  so  of  course,  without  any  previous  consent  of  their  own.  See  Instit.  Hb. 
a.  tit.  19.  §  SJ.  together  with  Dig,  28.  5.  and  Dig.  29.  2. 

An  heir  who  has  once  acted  in  that  capacity,  becomes  always  liable  after  that 
to  the  creditors  of  the  estate.     Dig.  28.  5..  8S. 

§  4.  Defilio  post  mortem  patrls,  ah  hostihus  r  ever  so ,  p.  193.  As  to  the  Jus  Post- 
liminii^  see  lib.  1.  of  the  instit.  tit.  12.  parag.  5.  Dig.  49.  15.  De  captivis  et 
Postliminio  at  length.  2  Dall.  rep.  4.  Miller,  Ubellant  v.  Miller.  Wade  v.  Barne- 
well^  2  Bays  S.  Car.  rep.  229.  1  Biown's  civil  and  admiralty  law,  127.  and  2  lb. 
266.  under  the  title  recapture  and  salvage,  to  which  the  modern  cosea  of  postli- 
miny principally  apply.  See  also  the  head  of  Jus  postHminii  in  Grotius,  book  3. 
c;b.  9.  an4  in  Vattel.  But  particularly  in  Mr.  Du  Ponceau's  valuable  translation 
of  Bynkershock's  treatise  on  the  law  of  war,  with  the  notes  36^ — 44.  and  113 — 122. 
Postliminium  fingit  eum  qui  cuptus  est,  in  civitale  semper  fuisse,  Instit.  ub.  sup. 
Jus  quo  perinde  omnia  restituuntur  jura,  de  si  captus  ab  hostihus  non  tsset.  Dig. 
ub.  sup. 

§  6.  De  divisionc  hereditatis  inter  suos  hteredcs,  p.  194. 

hem  ex  duobus  Jiliis.]     By  the  civil  law,  representation  takes  place  in  infinitum 

^558  in  the  right  line  descending  ;  and  therefore  it  follows,  according*  to  that 
law,  that,  ^hen  any  person  dies,  leaving  grand-children  by  sons  or  daughters, 
who  died  in  his  life-time,  such  grand-children,  though  equal  in  degree  and  une- 
qual in  their  number  in  regard  to  tlieir  respective  stocks,  will  divide  the  estate  of 
their  grand-father  per  stirpes,  i.  e.  according  to  their  stocks  :  for  exstmple,  if -4  die 
worth  nine  hundred  aurei,  and  intestate,  leaving  only  grand-children  by  three 
sons,  already  dead,  to  wit,  three  grand-children  by  one  son,  five  by  another,  and 
six:  by  another,  then  each  of  these  classes  of  grand-children  would  be  entitled  to  a 
tkird  J    that  is,  to  three  hundred  aurei,  no  regard  being  paid  to  that  class,  in  w^hich 
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there  were  most  persons.  In  hoc  casu,  (says  Vinnius,)  maxime  conspicua  est  vis 
repricsentationis  j  licet  enim  omnes  hie  pari  gradu  sint,  ut  propria  einguli  jure  suc- 
cedere  posse  videantur,  tamen  postquam  scmol  placuit,  nepotes  in  locum  patris  sui 
demortui,  aliavc  ratione  exuti  jure  sui  hsredis,  succedere,  non  debuit  hoc  jus  ex 
accident!  aliquo  variari,  puta  ut  soli  nepotes  ex  diversis  filiis  ct  numero  inaequales, 
ceu  pauciorcs  cum  pluribus^x  hac  vel  ilia  stirpc  concurrentcs,  in  capita  htercdita- 
tera  dividerent.  Cod.  6.  t.  55.  1,  2.  Quare  sic  in  univcrsum  recte  definiemus,  de- 
scendentes  ex  masculis  omnes,  qui  sunt  divcrsarum  stirpium,  quantumvis  ejusdem 
omnes  gradus,  in  stirpes,  non  in  capita,  succedere.  But,  in  England^  although 
representation  may  also  be  said  to  extend  in  infinitum  in  the  right  line  descending, 
yet  this  I  apprehend  must  be  understood  to  be  in  those  cases  only,  where  repre- 
sentation is  absolutely  necessary  to  prevent  the  exclusion  of  grand-children,  grcat- 
grand-children,  &c.  For  example  therefore,  if  Titius  dies  leaving  a  son,  and  £>, 
JE,  jF,  his  grand-children  by  another  son,  who  died  before  Titius,  then  the  surviv- 
ing son  would  take  one  moiety,  and  the  grand-children  />,  £,  jP,  would  take  the 
other,  as  the  representatives  of  their  deceased  father  :  for  in  this  case  representa- 
tion would  be  necessary ;  because,  if  representation  was  not  allowed,  the  grand- 
children of  Titius,  being  in  a  more  remote  degree,  than  his  son,  would  be  totally- 
excluded  ;  which  would  be  highly  unjust.  But,  if  Titius  dies,  and  leaves  only 
grand-children  by  two  sons,  already  dead  ;  e.  g.  three  grand-children  by  one  son, 
and  six  by  the  other,  then  representation  would  not  only  not  be  necessary,  (as  aH 
the  persons  are  in  the  same  degree,  so  that  none  of  them  can  be  excluded ;)  but 
it  would  occasion  a  very  unequal  distribution  of  the  effects  ;  namely,  of  only  half 
the  estate  to  six  of  the  grand-children,  and  of  half  to  the  other  tliree,  which  does 
not  seem  agreeable  either  to  the  sense,  or  even  the  words  of  the  statute.  See  22, 
23,  Car.  2,  cap,  10.     Harris. 

This  section  in  some  editions  of  the  institutes  in  entitled  Quomodo  sui  htBredeS' 
succeduni. 

§  8.  *Dt  nato  post  mortem  avi,  ^-c.  p.  195.  *551) 

Plane  si  ct  conceptus  et  natus,]  "  Sunt,  qui  velint  hunc  nepotem,  etsi  ad  htsred- 
itatem  avi  jure  suo  non  veniat,  posse  nihilominus  jure  paterno  earn  adipisci :  ete- 
nim  certum  est,  liberos  parentum  haereditatem,  quantumvis  non  acquisitam,  ad 
liberos  suos  transmittere."  Cod,  6.  t.  51.  /.  l.scct.  5.  Cod,  6.  ^  52.  /.  1,  "  Filius 
porro  in  proposita  facti  specie,  si  adhuc  vivcret,  posset  patris  ha^reditatem  acqui- 
rere  ;  sic  agitur  ad  filium  suum  posthuraum,  etsi  post  avi  mortem  conceptum, 
hflereditatem  ejus  transmittere  posse  putant.  Pileus  nepoti  huic,  per  Novellam 
118,  succursum  esse  ccuset,  ut  suo  jure  avo  succedere  possit  j  et  hoc  quidem  sua- 
det  aequitas  ;  sed  non  favent  satis  pcrspicue  verba  Icgum."     Doujacius,     Harris. 

Dig.  1.  5.  7.  and  26.     Dig.  38   16.  7  and  8. 

§  9.  De  liber  is  emancipatis,  p.  196.  It  may  be  remarked  that  the  prmtorian  bo- 
norum-posscssio,  is  not  synonymous  with  possessio  bonorum.  The  latter  consists 
of  two  words,  and  means  the  actual  possession  of  goods,  the  former  is  one  word, 
and  means  an  order  of  court  conveying  the  right  of  possession  of  the  goods  to  the 
person  in  whose  favor  it  is  issued.     Dig.  37.  1.  3.  1. 

§  10.  Si  emancipaXus  se  dcderit  m  adoptionem,  p.  106.     Dig.  38,  8.  4. 

M  liberos,  an  ad  agnatos.]  For  the  arrogator,  by  retaining  under  his  power  the 
emancipated  son  of  the  deceased,  might  make  room  foj  the  agnati  of  the  deceased  ; 
or,  by  emancipating  his  arrogated  son,  who  was  the  natural  son  of  the  deceased, 
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the  arrogator  might  exclude  the  agnati ;  so  that  thus  the  right  of  inheritance 
would  depend  upon  the  will  and  pleasure  of  a  stranger,  which  the  law  would  not 
permit.     Harris. 

The  praetorian  fiction  cannot  extend  to  one  person  belonging  at  the  same  time 
to  two  families,  Cod.  do  adopt.  1.  penult. 

§  11.  Collatio  fiUorum  naturtUium  et  adoptivorum,  p^l97.  In  some  editions  this 
section  is  entitled  Differentia  filiorumnaturalivm  et  adoptivorum^  post  quamfuerint 
emancipati.    See  Dig.  38.  6.  4. 

§  12.  De  bonorum  possessione  contra  tabulaSj  p.  198.     See  Dig.  37.  4. 

§  14.  De  Emcndatio  juris  antiqui.     De  adoptivis^  p.  199. 

Constitutionem  scripsimus.  Cod.  S.  48. 10.     De  adoptionibus. 

Ex  Sahiniano^  senatus  consulto.  By  this  law,  a  man  who  adopted  one  of  the 
three  sons  of  another  person^  was  compelled'to  leave  him  a  fourth  part  of  his  prop* 
erty.  As  by  the  constitution  of  Antoninus  Pius,  a  fourth  part  also  was  to  be  left 
to  a  boy  under  puberty,  taken  into  a  family  by  arrogation,     Vinn, 

•  560  §  15.  *De  descendentibus  ez  faminis,  p.  200.  Neither  the  law  of  the 
twelve  tables  nor  the  praetorian  law,  admitted  descendants  by  the  female  line  to 
the  succession  of  a  natural  grand-father,  or  other  maternal  ascendant :  for  never 
having  been  under  power  of  such  ascendant  they  could  never  have  been  proper 
heirs.  Nor  could  the  prsetor  assist  tliem  as  he  did  emancipated  children  bonorum 
possessione  unde  liberie  which  proceeded  on  the  fiction  that  emancipated  children 
remained  under  power  of  their  natural  father  :  this  fiction  could  not  be  extended 
to  females,  for  the  rule  was,  that  children  quoad  nomen  et  familiam,  followed  the 
condition  of  the  father.  Hence  natural  grand-children  were  only  called  to  the 
succession  of  their  grand-father  as  cognates,  and  aflcr  the  agnates  were  exhaust- 
ed ;  this  was  the  case,  even  afler  the  Orpliitian  senatus- consult,  had  called  sons 
and  daughters  to  the  legitimate  succession  of  their  mother. 

The  emperors  mentioned  in  the  text,  admitted  grand-children  of  either  sex  to 
the  succession,  whether  descended  exfilio  or  exjilia.  Cod.  Theod.  de  legit,  here- 
dit.  1.  4.  copied  nearly  by  Justinian.  Cod.  de  suis  et  legit,  hered.  1.  9.  These 
emperors,  however,  so  far  leaned  toward  ancient  usage,  that  they  defalked  the 
portion  of  natural  grand-children,  by  making  that  portion  one  third  less  than  their 
parent  would  have  had,  when  they  were  called  conjointly  with  sons  and  daughters. 
And  as  persons  frequently  died,  without  leaving  either  proper  heirs  by  the  law  of 
the  twelve  tables,  or  by  the  prcetorian  fiction,  or  legitimate  heirs  under  the  Orpki- 
tian  law,  if  the  question  was  as  to  a  succession  to  a  deceased  person  of  the  mater- 
nal side,  the  agnates  with  whom  the  cognates  concurred,  were  entitled  to  a  fourth 
part  of  the  property  of  the  succession.  This  was-corrected  by  Justinian.  Cod. 
de  suis  et  legit,  haered.  who  put  agnates  and  cognates  on  the  same  footing. 

As  to  the  defalcation  of  a  third  from  the  portion  of  cognates,  when  the  grand- 
children descended  from  a  daughter,  succeeded  concurrently  with  sons  and  daugh- 
ters to  a  deceased  in  the  maternal  line,  that  was  not  corrected  till  the  ll&th  Novel, 
ch.  1.  by  which  children  were  called  without  distinction  to  the  succession  of  their 
relations  in  the  ascending  line,  and  to  the  exclusion  of  all  others. 

Sed  ut  amplius  aliquid.  Suppose  a  man  deceased  had  lef\  a  son,  and  a  grand- 
child by  a  daughter,  who  died  before  the  deceased,  that  grand-child  would  have 
only  four  ounces,  and  the  son  eight ;  less  by  a  third  than  the  daughter,  if  living, 
would  have  been  entitled  to  :  suppose  a  woman  deceased,  left  a  son  or  a  daughter, 
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and  a  grand-Bon  or  grand-daughter  by  a  deceased  son  or  daughter  ;    the  son  or 
daughter  *  would  be  entitled  to  eight  ounces,  the  grand-son  or  grand-    *  561 
daughter  to  four  ouncest 

Portionem  nepotum  tel  neptum.  Descendants  by  a  female,  were  aOerwards  ex- 
empted by  Nov.  18,  from  defalcation,  when  they  concurred  with  descendants  from 
a  male.     Nov.  18,  ch.  4.  and  Nov.  118. 

Ex  cujvsdam  conHitutionis  auctoritaU.  Cod.  Theod.  de  legit,  hatred.  1.  4.  doni- 
pared  with  Cod.  6.  55.  12.  de  suis  et  legit.  ha»red. 

Kostra  autcm  constUutionc.  Cod.  G.  45.  12.  Which  forbids  agnates  to  claim  the 
fourth,  granted  to  them  by  Cod.  Theod.  1.  4.  de  legit,  hatred. 

Sine  ulla  dimuiutione.  Quarto)  silicet  agnatorum ;  tertiio  enim  deductiotierfi 
tributam  iis,  qui  etiam  juris  veteris  suifragatione  nituntur,  intactara  reliqnit :  sed 
jure  novissimo  par  est  omnium  liberorum  conditio.     Vinn.  Nov.  118,  ch.  1. 

Sed  nos  cum  adJiuc  duhitatio  manertt,  p.  201 .  In  some  editions  a  sixteenth  sec- 
tion commences  at  these  words,  entitled,  Altera  emendaiio  juris  antitjui  circa  nepo- 
tes  aut  pronepotes  etflia. 

Tilul,  //.  De  legit ima  agnatorum  suceessione^  p.  203. 

The  law  of  the  twelve  tables  says,  Jlst  si  quis  moritur  intestatus,  cui  suus  Kttrtw 
non  estj  proximus  agnatus  familiam  kabelo.  Hence,  if  a  suns  ha:rts  renounced,  thd 
agnati  could  not  succeed,  but  the  estate  escheated  ^  for  the  suus  htefes  remained, 
and  the  agnates  were  excluded.  This  gave  rise  to  the  prctorian  law,  which  let  ifi 
agnates  and  cognates  by  the  bonorum  possessio  undc  legit,  and  unde  cognati,  Cn- 
jaa  in  paratit.  Cod.  de  usucap  pro  hosredc.  This  was  extended  by  the  senatus 
consultum  Tertyllianum.  Dig.  38.  17.  2.  8  and  10.  and  by  the  emperors  Dioclcsi'' 
an  and  Maximinian,  Cod.  de  leg.  bcred.  3.  and  lastly,  Justinian  admittted  the  ag-* 
nates  fully  in  default  of  sul  haredes^  or  their  not  acting  in  the  succession. 

§  1.  De  Agnatis  naturalibus,  p.  203.  Agnates  are  relations  of  the  same  family 
on  the  male  side,  and  who  have  suffered  no  diminution  of  state  (rank).  Cognates 
are  relations  on  the  female  side,  or  who  have  lost  tlie  right  of  agnates  by  dimina-' 
tion.     Vinn.  h.  t. 

Illegitimate  children  can  have  no  agnates.  Quia  neque  gentem  neque  familiam 
habeni. 

Consohrini,     Strictly  speaking,  consohrini^  (consororini)  are  sister's  children* 

Qui  post  mortem  jmtris  nanciscuntur.  Dig.  38.  7.  ult.  and  38.  16.  1.  penult. 

§  2.  De  adoptiviSf  or,  as  it  is  sometimes  entitled,  De  agnatis  per  adoptionem,  p. 
204.  Adoption  joins  the  adopted  son  to  all  the  agnates*  of  the  fa-  *562 
ther :  adopted  children,  like  proper  heirs,  are  technical  descriptions,  and  the  crea- 
tures of  the  civil  law.  Dig.  38.  10.  ult.  4.  Dig.  38.  16.  2,  3.  They  are  improperly 
called  consanguine,  inasmuch  as  this  is  strictly  applied  to  natural  relationship^ 
Dig.  38. 16.  penult. 

§  3.  De  masculis  et  feminis  p.  204.  This  is  otberwise  entitled,  Agnati,  ad  le- 
gitimam  successionem  ab  intestate  admittuntur  absque  ullo  sexos  discrimine. 

By  the  old  law  of  the  twelve  tables,  the  female  line  was  excluded,  cognates 
yielded  to  agnates. 

By  the  middle  law,  sisters  of  the  same  father  were  admitted  ;  consanguine  sis- 
ters :  and  the  prtetor  called  women  to  the  succession  when  they  were  related  by 
the  male  line,  but  only  in  virtue  of  the  right  of  proximity  ;  ex  tertio  nimirum  or- 
dine,  per  bonorum  possessione  unde  cognati.    lie  nee  they  succeeded  afler  agnates^ 
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Justinian  called  all  agnates,  male  and  female,  Indiscriminately  to  the  sttcces- 
Bion. 

Germanoi :   of  the    whole   blood  ;  consangulnctc  :  by  the  same  father ;  uterina : 

bf  the  same  mother.     Consanguinciy  and  co7isanguincaij  are  expressions  relating  to 
brothers  and  sisters  only  ;  not  beyond. 

Js^ostra  constitutione  sansimus  :  Cod.  G.  58.  penult. 

§  4.  Dcjiliis  sororum^^.  207.     By  the  old  law  (i.  e.  the  law  of  the  twelve  tables) 
if  there  were  no  agnates,  the  estate  escheated.     To  avoid  this,  the  prielor  called  ia 
cognates  per  bonorum  possessionem  unde  cognati :  afterwards  the  emperor  Anasta- 
Bius,    directed  that  emancipation  per  rescriptum  princiyis^  should  not  take  away 
the  right  of  agnation  between  brothers  and  sisters,  if  inserted  in  the  rescript.  Cod. 
de  legit,   htcred.    1.  11.     Then   maternal  brothers  and  sisters,  and  their  children, 
were  ranked  among  the  agnates,  if  the  deceased  left  no  brothers  and  sisters,  or  if 
they  rejected  the  succession :  and   nephews,  of  different  branches,  were    ordered 
to  succeed  per  capita^  and    not  yer  stirpes,   hie,  et  Cod.  de  legit,  htered.  1.  14.  §  1, 
Finally,  all  these  differences  were  abolished  by  the  118th  and  1^7th  Novels.     The 
last  (^rection  of  the  present, section  of  the  Institutes  is»not   altered  by  the  Novels. 
JS'on  in  stirpes  sed  in  capita.^      It  appears   from  this  section,  that  as  yet  brothers 
children  were  not  allowed  to  represont  their  parents  :  for  instance  ;  if  Scmpronius 
had  died  int^tate,  leaving  a  brother,  and  children   by  tivo  other   brothers  deceas- 
ed ;  then,  if  the  surviving   brother  liad   accepted  the  succession,  the    children  of 
the  deceased  brothers,  (i.  e.  the  nephews  of  Sempronius)  would  have  been  entirely 
ousted  J  but,  if  the  surviving  brother  of  Scrnpi-onius  had  declined  the  inheritance, 
*  563     the  *  children  of  the  two   deceased  brothers  would  have  been  entitled  to 
a  distributive    share  of  their   uncle's   estate  per   capita,  that  is,   by  poll ;  because 
they  would  then  take  auo  quisque  jure  each  in  his  own  right  and  not  by  represen- 
tation.    But   by  Nov.  118,  cap.  3.  and  Nov.  127.  cap.  I.  brothers  and   sisters  chil- 
dren are  allowed  to  represent  their  parents ;  and  yet  this   representation   is  only 
permitted  by  the  civil  law  to  prevent  exclusion,  when  the  party  deceased  leaves  a 
brother,  and  nephews  by  another  brother  ;  and  then  the  uncle    and  nephews  take 
per  stirpes  ;  for,  when  there  are  only  nephews,   there    is  no    representation  ;  and 
the  distribution  of  the  estate  is  consequently    made  per  capita^  each  person  taking 
in  his  own  right.      This  is  also  the  certain  rule  of  distribution  in    England  in  the 
case  of  collaterals,  vid.  2'i.  23.    Car.  2  Bacon's  abr.  verb,  executors  and  adminis- 
trators.    Abridgment  of  cas.  in  eq.  pag.  240,     IValch  v.  WaUJi.     Harris. 

See  the  case  of  Carter  v.  Crawley^  in  prohibition.  B.  R.  1G81.  Sir  Thomas 
Raym.  406.  in  which  the  question  was  this  :  A  man  died,  leaving  no  relations 
alive,  save  an  aunt,  and  the  children  of  another  aunt  deceased  in  hi.s  life  time — 
shall  the  children  succeed  Jwrc  reprtesenlntionis '/  This  was  a  case  on  the  cont-truc- 
tion  of  the  Stat,  of  Distributions,  22  and  23.  Ch.  2.  ch.  2(1.  and  appears  to  have 
have  been  decided  in  favor  of  the  riirlit  of  reprt^sfntutiou  in  the  chlldrt'ji.  The 
opinion  of  civilians  given  at  tlie  end  of  this  case  is  as  follows  :  **  In  nriking  dis- 
tributions of  intestate  estates  amonjrst  collaterals,  our  civil  law  and  the  practice 
of  the  ecclesiastical  courts  have  constantly  observed  these  two  rules  : 

**  The  first  is,  lieprasentatio  in  jilins  fratrum  et  sororum  tantum  lor  km  habet,  ad 
uUeriores  rero  coUatcrales  non  extenditur. 

"  The  second  is,  that  in  case  there  be  no  brothers  nor  brother's  childn  h,  voran- 
tur  ad  sncce^sioncm  rcliqni  cuUaleralca  quimmquc  in  isrudu  .si tit  proj ini't'nsj  nmo- 
iioribils  cxclnsis.    Ita  quod  infniiihiltr  seuip/r  prior  in  ifroihi  .^it  pttt'ntr  in  auci  tssiont^ 


NOTES*  521 

whereby  representation  must  nceda  be  out  of  doors ;  the  next  of  kin,  whether 
one  or  more  being  only  admitted  to  the  distribution." 

ROBERT  WISEMAN, 
THOMAS  EXTON, 
RICHARD  LLOYD, 
EDWARD  MASTER, 
WILLIAM  TRUMBAL. 
10  May,  1681. 

§  5.  Dt  proximis  vel  remotis^  p.  207.  Otherwise  entitled  de  agnatia  diver n 
gradug. 

*  As  the  law  of  the  12  tables  called  in  the  nearest  agnate  only,  it  left  no    *  564 
room  for  representation.     Ulp.  in  frag.  tit.  26.  §  3.     The  118th   Novel,   admits 
nephews  to  the  succession  of  their  uncles,  or  aunt's  estate,   conjointly  with  the 
brothers  and  sisters  of  the  deceased.  '*' 

§  6.  Quo  tempore  prozimitas  spectatur^  p.  208.     See  Dig.  38. 16.  2.  4.  5,  and  6. 

§  7.  De  suecessorio  edicto,  p.  208.  Otherwise  entitled  successio  in  agnatorum 
hiereditatibus,  a  Justiniano  introducta. 

Suecessionem  non  esse.]  Veluti ;  decessit  aliquis  intestatus,  eztante  fratre,  ez- 
tante  et  patruo :  frater  vocabatur,  nimirum  ut  proximus ;  si  igitur  contingat,  ut 
frater,  aut,  ahtequam  adeat,  decedat  aut  heereditatem  repudiet,  patruus  aut  agnatus 
yenire  non  poterit,  propterea  quod  lex  duodecim  tabularum  suecessionem  nesciat ; 
hereditas  igitur  ad  fiscum  deferebatur.    Thoph.  A.  L 

Nostra  eonstittUione.']  This  constitution  is  not  to  be  found ;  nor  would  it  be  of 
use,  if  it  was  still  extant,  since  the  118th  Novel,  hath  destroyed  all  distinction  be- 
tween agnates  and  cognates^  and  put  them  upon  an  equality.     Harris. 

The  law  of  the  12  tables  (proximvs  agnatus  familiam  habeto)  called  only  the 
nearest  agnate.  If  he  died  or  renounced,  the  other  agnates  were  excluded,  and 
the  estate  escheated.  Ulp.  in  frag.  Tit.  26.  §  4.  Dig.  3B.  16.  2.  Paulus  Lib.  4.  sen- 
tent.  Tit.  8  :  The  prietor  corrected  this  in  some  degree  by  calling  in  the  second 
agnate,  when  the  first  died  without  accepting,  or  renounced ;  but  he  called  them 
in  the  order  of  cognates.  Dig.  38.  9.  1,  6.  The  constitution  mentioned  in  the 
text,  as  well  as  the  law  of  the  text,  was  rendered  null  by  the  provisions  of  the 
118th  Novel. 

§  8.  De  legitima  parentum  successione,  p.  209.  Formerly  a  father  emancipating 
a  child  pacto  contractoi  fiducUt^  became  legitimate  hei  r  to  the  child,  under  a  suppos- 
ed analogy  of  a  master  and  an  emancipated  slave.  See  Inst.  Lib.  1.  Tit.  de  legit- 
ima parentum  tutela.  But  Justinian  by  his  constitution,  Cod.  8.  49.  6.  de  emanci- 
pationihus  liherorum^  reduced  all  emancipations  to  that  of  contracta  fidueia ;  and 
the  father  succeeded  to  an  emancipftled  son,  as  a  patron  did  to  his  freed  man.  But 
all  this  was  again  altered  by  the  118th  Novel.  But  the  parents  of  a  child  dyln^ 
without  descendants,  succeed  per  stirpes, 

Tit»  III.  De  senatus  eonsulto  Tertulliano,  p.  210.  Justinian  says,  this  law  was 
made  by  Adrian,  but  Zonaras,  Lib.  2.  says  it  was  made  in  the  time  of  Antoninus 
Pius,  called  also  Adrian,  as  being  the  adopted  son  of  Adrian.  Tiberius  Claudius 
Cvsar,  began  to  reign  A.  C.  16,  and  Adrian  began  A.  C.  120. 

§  1.  De  constitutione  Divi  Claudiij  p.  210.     It  is  probable  according  to    *  565 
Vinniua  and   Heineccius,  that  this   indulgence   extended  only  to  the  mothers  of 
children  who  fell  in  battle.     Sueton.  in  Vita,  cli.  19.-    Claudius  jus  quaiuor  libero- 
TumfemifM  dedit. 
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§  2nd.  Senatus  eonsultum  TertuHianum,  p.  211.  This  privilege  gnnied  to  the 
mother  to  succeed  to  her  children,  wu  not  conceded  by  positive  law  to  uncles  ; 
but  they  were  called  in  by  Praatorian  law  per  bonorum  possessionem  unde  cognatiy 
BO  that  a  consanguine   sister  being  regarded  as  an   agnate  was  preferred  to   them. 

§  3.  Qui  prteferuntur  matri  vel  cum  ta  admittuntur,  p.  211 .  Maicr  libcris  onerata. 
Cujas  in  ulp  frag.  Tit.  ult.  for  onerata  read  konerata.  The  Claudian  law  gave 
them  as  we  have  just  seen  the  jus  quatuor  liber  or  um  ;  hence  children  were  ao 
honor  and  a  credit,  not  a  burthen. 

By  this  section,  the  mother  was  postponed  to  a  suus  iutres^  (a  proper  or  domes- 
tic heir)  to  the  father,  and  to  the  consanguine  brother. 

As  to  the  suns  hares.  Domestic  heirs  in  power,  or  emancipated,  or  persons 
considered  as  stti  hcn-edes,  excluded  the  mother;  but  children  given  in  adoption, 
and  in  power  of  their  adoptive  father,  at  the  decease  of  their  natural  father,  did 
not.  But  by  a  constitution  of  Antoninus,  they  were  admitted  concurrently  with 
the  mother,  per  bona  poss,  wide  cognati,  which  in  this  case  excluded  the  bonorvm 
possessionem  unde  legitimi.     Dig.  38.  7.  and  Dig.  38.  8. 

Further  by  the  Tertyllian  senatus  consultvm,  children  were  not  admitted  to  the 
succession  of  their  mother,  in  preference  to  their  grand-mother  :  the  senatus  eon' 
stdtum  Orphitianumy  made  about  20  *  years  aflerward,  called  them  in.  Hence  a 
conflict  arose  between  claimants  under  these  decrees,  the  mother  of  the  deceased, 
claiming  under  the  Tertyllian,  and  the  children  of  the  deceased  under  the  Orphi- 
tian  decrees.  This  was  at  length  decided  in  favor  of  the  children.  Dig.  38. 
16.  11. 

Secondly,  the  father  was  preferred  to  the  mother,  in  military  property,  in 
adventitious  property,  and  in  respect  of  emancipated  children  however  eman* 
^ipated. 

Thirdly,  the  consanguine  brother  was  preferred  to  the  mother.  Cod.  Thtod,  de 
inofficioso,  testamento^  1.  2.  The  consanguine  sister  was  called  in  concurrently 
with  the  mother.  But  Justinian  introduced  many  alterations.  At  first,  when  the 
deceased  left  a  mother,  with  consanguine  or  uterine  brothers,  or  with  sisters,  the 
mother  was  admitted  in  equal  proportion.  Cod.  h.  Tit.  1.  ult.  when  the  mother 
was  found  with  sisters  only,  she  succeeded  to  half  the  property,  lb.  Aflerward 
by  Nov.  22.  47.  2.  when  the  mother  was  left   with  sisters  of  the  deceased,  they  in* 

*566  herited  in  equal  portions  :  finally  by  Novel.  1]8.  ch.  2.  fathers  *and 
mothers,  were  preferred  to  all  collaterals,  save  brothers  and  sisters  of  the  whole 
blood. 

Suorum  loco  sunt."]     Emancipated  children   by  the   praetorian  law,   and  by  the 
constitutions  grand-children  and  great-grand-children  by  a  daughter,  are  number- 
ed in  loco  suorum^  i.  e.  in  the   place  of  proper  heirs,    vide  L  1  sect,  15.  of  this 
book,     Harris. 

Ex  eonstitvtionibusJ]  Si,  raatre  superstitc,  filius  vcl  filia,  qui  queve  moritur,  fil- 
ion  dereliquerit,  omnimodo  patri  suo,  matrive  suee,  ipso  jure  succedant ;  quod  sine 
dubio  et  de  pronepotibus  observandum  esse  censemus.  Cod.  6.  t.  54. 1.  11.  Cod- 
6.  t.  57. 1.  4.  ad  senatus-consultum  Orficianum.     Harris. 

Frater  autem  consanguineus.]  "  Pono,  cum  fratres  duntaxat  et  sorores  hoc  loco 
matri  objiciantur,  existimandum  est,  cceteris  a  latere  venientibus,  sive  agnatis  sive 
eognatiSf  matrem  prsferri.  Sed  et,  quia  consanguineorum  tantum  mentio  fit, 
eredibile  est,  fratres  et  sorores  uterinos  senatus-consnlto  fuisse  exclusos :  caeterum 
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JftBH/uantit  hof  etiam  cum  matre  admitit,  vid.  sect,  5.    Noyella  aatem,  116  totum 
hoc  jus  matatam  est."     Vinn,     Harris. 

§  4.  Jus  novum  dejure  liberorum  sublaio.-  p.  212.      ConstUutioiu,  Cod.  8.  59.  L 
1   and  1.  2.  and  God.  de  infirm,  pen.   celib.  et  orbit.  I.  1.  by   which  it  will  appear, 
that  Constantine  first  abrogated  the  law  inflicting  penalty  on  celibacy :  Honorius 
extended  to  every  one,  the  privileges  of  those  who  had  children ;  and  Justinian 
accorded  to  ail  mothers,  the  jure  trium  out  quiUuor  liberorum. 

§  5.  Quibi^  mater  proponitur  et  quibus  admittitur,  p.  2J2. 

This  section  is  also  entitled,  Abrogaiio  earum  in  quibus  eonstUutiones  partim  ma- 
irem  adjuzebant^  partim.  pragratiebant. 

Cum  antea  eonstUutiones,    md.  U.  1, 2,  et  penult.  Cod,  Theod.  de  legit,  hared. 

Partim  mat%emJ]  Exempli  gratia ;  **  si  contigisset,  ut  quis  decederet  relinquens 
matrem,  jure  liberorum  cohonestatem,  superesseta  utem  et  patruus,  qui  est  legitimus, 
aut  patrui  filius,  mater  octo  capiebat  uncias,  slve  bessem  hereditatis  ;  patruus  an- 
tern  aut  ejus  filius  trientem  ;  hoc  est,  quatuor  uncias.  Quod  si  ex  contrario  jus 
liberorum  mater  non  habuissset,  tunc  patruus  aut  filius  ejus  bessem  hsreditalis 
capiebat,  at  mater  trientem  solum.'*     TTicoph,  h.  t. 

Ita  tamen^  &c.]  *^  Qute  sequuntur  pertinent  ad  modam  suceedendi,  sive  ra- 
tionem  distribuendoa  hoereditatis  inter  matrem  defuncti,  ejusqae  fratres  et  soro- 
es.  Constituit  autem  imperator,  ut,  si  cum  matre  concurrant  sorores  sole,  sire 
consanguinesd  sive  uterinsB,  duo  se misses  fiant,  quorum  unum  mater,  alteram  so- 
rores capiant ;  sin  fratres,  *  sive  soli,  sive  etiamxum  sororibus,  in  capita  *  567 
hasreditas  dividatur,  totque  partes  fiant,  quot  sunt  personiB  succedentium.  Cod.  6. 
t.  56.  L  7.  HsBC  iterum  mutata  sunt  JVbre/.  118.  qua  fratres  et  sorores  omnes,  ex  uno 
tantum  latere  defuncto,  conjuncti  utam  a  matre,  quam  afratribus  utrinque  conjunctis 
excluduntur;  mater  cum  his  exiequispartibussucce  dii.  Vinn,h.  I,  Bat  in  England 
the  civil  law  takes  place  almost  in  the  same  manner,  as  it  prevailed  before  the 
Novel  constitution  :  for  brothers  and  sisters  by  the  half  blood  take  equally  with 
brothers  and  sisters  by  the  whole  blood  :  so  that,  if  a  man,  whose  father  is  dead, 
dies  intestate,  and  is  survived  by  a  mother  and  by  brothers  and  sisters,  or  by 
brothers  only,  or  sisters  only,  then  tlie  mother,  and  the  brothers  and  sisters,  will 
all  be  entitled  to  take  an  equal  share  per  capita,  whether  such  brothers  and  sis- 
ters were  related  to  the  deceased  by  the  whole  blood,  or  by  the  half  blood  only. 
Smith's  case  1  Mod.  209.     1  Jac.  2  cap.  17.     Harris. 

TU,  IV,  Be  senatus  consuito  Orphitiano,  page  214.  This  was  enacted  in  930  ab 
urb.  cond.  in  the  time  of  the  emperor  Aurelius ;  20  years  after  the  Tertyllian  sen- 
atus consult. 

§  1.  Z>e  nepate  et  nepto,  p.  214. 

Constitutionibvs  principalibus.]  The  Tertyllian  decree  conferred  upon  mothenr 
the  right  of  legitimate  succession  to  their  children  j  and  the  Orfician  decree  gave 
children  the  same  right  in  regard  to  their  mothers :  but  neither  of  these  decrees 
went  farther  out  of  reverence  to  the  old  law  ;  so  that  hitherto  grand-mothers 
were  called  to  the  succession  of  their  grand-children  ;  and  grand-children  to  the 
succession  of  their  grand-mothers,  by  the  indulgence  of  the  prstor  only ;  i.  e. 
per  bonorum  possessionem  unde  cognatij  and  in  default  of  agnates,  ff.  38.  t.  8.  But 
the  emperors,  Valentinian,  Theodosius,  and  Jrcadius,  called  grand -sons  and  grand- 
daughters to  the  succession  of  their  grand-mothers  ;  prohibitng  them  nevertheless 
to  take   more  than  two  thirds  of  that  sum,  to  which  their   father  or  mother  would 
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have  been  entitled.  I.  4.  Cod,  Theod.  de  legit,  hiered.  But  the  emperor  JustinUmf 
by  his  118th  Novel,  cap.  1.  makes  the  condition  of  all  children  equal,  when  they 
succeed  their  parents  upon  an  intestacy.  And,  by  the  2d  chapter  of  the  same 
Novel,  the  emperor  calls  also  the  grand-mother  to  the  succession  of  her  grand- 
children.    Harris. 

§  2.  De  capitis  diminutions,  page  215.  Otherwise  entitled,  auccessiones  qua  «c 
iUis  senatus  consultis  deferuntur^  non  perimuntur^  minima  capitis  diminutions 

See  Dig.  38. 16. 11  and  38.  17. 1.  8. 

*56d  *§  3.  De  vulgo  qruBsitis^  page  215.  Otherwise  juUurales  liberi  mater 
svceedunt^ 

Qut  vulgo  quasiti  sunt.  The  vvlgo  qucuiti  are  those,  whom  the  law  emphatical- 
ly calls  spuriousy  their  father  being  incertain  and  not  known ;  but  the  mother, 
who  is  always  certain,  is  allowed  to  succeed  even  her  spurious  issue  }  which  is 
not  permitted  in  England,  where  a  bastard  is  reckoned  as  a  terminus  a  <^uo,  and  the 
first  of  his  family ;  he  can  therefore  have  no  heir  but  of  his  body,  and  is  deemed 
in  law  to  have  no  consanguine  relations,  except  his  children ;  yet  this  must  be 
understood,  as  to  civil  purposes ;  for,  as  to  moral  purposes,  his  natural  relation 
to  ascendants  and  collaterals  is  regarded  by  the  law,  which  will  not  suffer  such  a 
person  to  marry  his  mother,  or  his  base  sister.  The  Q,ueen  v.  Chafin^  3  Salk, 
66,  67. 

M  matris  hitreditatem.}  The  vulgo  quasiti  or  spuriotts  children,  are  allowed  to 
succeed  their  mother,  unless  she  is  a  person  of  illustrious  birth,  having  lawful 
children  ;  for,  if  she  has  no  lawful  children,  her  illegitimate  issue  will  succeed 
her.  Cod.  6.  t.  57.  1.  5.  And  in  general  spurious  children  will  succeed  their  motli- 
er  equally  with  those,  who  are  legitimate :  and,  even  \f  spurious  children  are  prm- 
termitted  in  the  testament  of  their  mother,  they  may  by  the  civil  law  complain  of 
that  testament  as  inofficious  and  undutiful.  De  inofflcioso  testamento  vMUris  spurii 
quoquefilii  dicere  possunt,  ff.  5.  t.  2. 1.  29.  Yet  spurious  children  are  not  in  like 
manner  entitled  to  succeed  to  the  possessions  of  their  father,  whom- the  law  does 
not  regard,  but  supposes  to  be  unknown.  Children  nevertheless,  who  are  born  of  a 
concubine,  when  their  father  is  certain,  and  dies  without  a  wife  or  lawful  issue, 
are  entitled,  together  with  their  mother,  to  the  sixlh  part  of  their  father's  inheri- 
tance, which  is  to  be  divided  among  them  per  capita,  or  by  poll,  Nov.  18.  t.  5.  cap. 
5.     But  bastards,  begotten  in  adultery  or  incest,  are  wholly  incapable  of  succeed- 

*r 

ing  to  their  father's  or  mother's  estate.  Nov.  89.  cap.  15.  But  in  England  bas- 
tards are  not  distinguished  into  species,  being  all  regarded  in  the  same  light,  and 
esteemed  equally  incapable  of  succeeding  to  the  personal  estate  of  their  intestate 
parents,  being  feigned  to  be  nullius  filii;  so  that  no  illegitimate  child  can  take 
any  part  either  of  his  father's  or  mother's  estate  upon  an  intestacy  ;  neither  can 
an  ordinary  or  ecclesiastical  judge  grant  the  ad  mini  strati  un  of  an  intestate's  es- 
tate to  the  base  born  issue  of  that  intestate.  Swinb.  373.  Yet  any  person,  al- 
though he  hath  legitimate  children,  may  by  the  law  of  England,  bequeath  any 
part,  or  the  whole  of  his  estate  without  control,  and  may  consequently  benefit  his 
illegitimate  children,  or  their  mother,  in  what  manner  he  pleases ;  for  such  per- 
*  569  sons  are  not  incapable  of  taking  *  by  purchase,  giA,  or  testament ;  and 
in  this  respect  the  law  of  England  is  more  favorable  to  natural  children,  than  the 
civil  law ;  for,  by  that  law,  a  man,  who  had  lawful  children,  could  not  bequeath 
more  than  a  12th  part  of  his  possessions  to  his  illegitimate  issue.  Nov.  89.  cap.  12. 
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It  if  also  obserrable,  that,  though  the  law  of  England  pays  no  regard  immediate' 
\y  to  bastards,  yet  it  favors  their  issue  under  particular  circumstances,  in  respect 
to  real  estates ;  insomuch  that  the  issue  of  a  bastard  eigine^  who  died  seized,  shall 
bar  the  right  of  a  mulier  puisne.  For  example ;  if  a  man  dies  seized  of  certain 
lands  in  fee,  leaving  two  sons,  by  the  same  woman,  and  his  eldest  son  is  a  bastard, 
being  born  before  his  father's  roarriage,'and  the  younger  is.  a  mulier^  (that  is,  le- 
gitimate,) in  this  case,  if  the  bastard  enters  upon  the  land,  claiming  as  heir  to  hit 
father,  and  occupieth  it  all  his  life  without  any  interruption  or  entry  made  upon 
him  by  the  mulier ^  and  the  bastard  hath  issue  and  dies  seized  of  such  estate  in 
fee,  and  the  land  descends  to  that  issue,  then  the  mulier  will  be  without  remedy* 
For  he  may  not  enter,  nor  have  any  action  to  recover  the  land,  because  there  is  an 
ancient  law  in  this  case  used  ;  namely,  Justum  non  est  aliquem  post  mortem  facers 
bastardum^  qui  toto  tempore  vitce  sute  pro  legitime  habtbatur.  See  Coke's  first  insi« 
sect.  399,  <&c.  Bridal's  lex  spuriorum,  pag.  100.  Here  note,  that  the  term  mulier 
is  used,  by  the  writers  upon  the  common  law,  to  denote  either  a  son  or  a  daughter 
lawfully  begotten  j  but,  how  they  came  to  apply  the  word  mulier  so  very  fanciful" 
ly  or  rather  perversely,  it  is  hard  to  say,  and  immaterial  to  inquire  ;  the  most 
probable  conjecture  seems  to  be,  that  mvlier  is  a  corruption  of  melior  or  the 
French  word  melieur.  Vide  Terms  de  la  Uy,  and  Godolphin's  rcpertorium. 
Harris. 

§  4.  De  jure  accrescendi  inter  legitimes  htcredes^  p.  215. 

Survivorship  under  the  Roman  law  takes  place  among  legitimate,  and  among 
testamentary  heirs ;  and  the  share  of  those  who  renounce,  will  even  fall  to  the 
heirs  of  those  who  accept.  Survivorship,  is  real,  attached  to  the  estate,  not  to  the 
person  like  substitution.  Dig.  de  usufructu  1.  36.  Dig.  38.  16.  9.  It  was  allow- 
ed, lest  the  testator  should  die  partly  testate  and  partly  intestate,  partly  represent- 
ed and  partly  unrepresented. 

Under  the  English  law  survivorship  takes  place  only  when  a  legacy  is  given  in 
joint  tenantcy  ;  and  is  allowed  by  the  courts  of  equity,  but  not  by  the  ecclesiasti- 
cal courts.  See  on  this  subject  Humphrey  v,  Tayleur,  Ambl,  137.  Mosley  v.  Birdf 
3  Vez.  jun.  628.  Russet  v.  Long,  4  Vez.  551.  Bolger  v.  MackeU,  5  Vez.  509.  In 
which  it  is  laid  down  *  that  a  legacy  to  two  or  more  share  and  share  alike,  *  570 
is  a  legacy  in  common,  with  no  survivorship. 

The  jus  accrescendi  has  already  been  touched  upon  in  another  connection  ante 
ad  Instit.  Lib.  2.  Tit.  7.  §  4. 

Tit.  V.  De  successione  cognatorum,  p.  216. 

Post  suos  hteredes,]  "  Lex  antiqua  duodecim  tabularum  duos  tantum  hieredum 
ab  intestate  ordines  fecit,  suorum  et  agnatorum.  Novdb  leges  et  senatus-consulta 
non  addiderunt  quidem  ordinem  novum,  sed  personas  quasdam,  quae  nee  sui  h»re- 
des,  nee  agnati,  revera  sunt,  suorum  haercdum  et  agnatorum  numero  esse  volue- 
rurit,  atque  in  ordine  suorum  vel  agnatorum,  una  cum  vere  suis  hteredibus  aut  ag- 
natis,  ad  hsreditatem  intcstati  admitti.  Inter  suos  hreredes  novas  leges  numerant, 
suisque  per  omnia  exsequant,  liberos  legitimates  ;  inter  eosdem  quoque,  et  simul 
ennv  iis,  vocant  nepotes  et  prone potes  ex  sexu  femineo  :  in  agnatorum  ordinem 
senatus-consulta  translulerunt  matrem  et  liberos  :  Justinianus  fratres  et  sorores. 
uterinos,  eorumque  et  sororum  consanguinearum  filios  et  filias  :  Anastasius  fratres 
et  sorores  emancipates.  PrcBtor  vero  tres  succedentium  ab  intestate  ordines  fecit  > 
primom  liberorum;    (non  dixit  suorum,  quia  ex  liberis  vocat  etiam  non  suos  „)    al- 
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terum  legiHmorum^  in  quo  yocantur  agnati  et  jura  agnationis  habcntes,  ex  poateri« 
oribus  legibus  aut  ex  senatus-consultis  ;  tertium  cognatorum,  in  quo  admiait  om- 
nes,  quos  sola  sanguinis  ratio  vocat  ad  hosreditatem,  licet  jure  civili  deficiant ; 
item  eos,  qui,  quod  prioribus  ordinibus  exclusi  essent,  ex  nullo  alio  capite  venire 
poterant.  Tandem  Justinianus  cognatos  omnes  etiam  hmredes  legitimos  fecit, 
adempta  agnatis  omni  prsBrogativa,"     Nov.  118.  Vinn.     Harris. 

See  as  to  the  praetorian  law  calling  in  cognates  in  default  of  proper  and  legiti- 
mate heirs,  Cod.  de  legit,  hssred.  1.  5.  and  Dig.  38.  8. 1  and  seq.  Cognates  are 
maternal  relations.  Legitimate  heirs  are  agnates,  and  others  considered  as  agna- 
tes, and  called  to  the  succession  by  the  Tertyliian  and  Orphitian  senatus-consults, 
and  the  imperial  constitutions,  as  a  mother  in  respect  of  her  children,  children  in 
respect  of  a  mother  consanguine  brothers  and  sisters  emancipated  by  rescript,  ute- 
rine sisters,  and  the  children  of  emancipated  brolhers  and  sisters.  Cod.  de  legit, 
hered.  1.  penult.  §  1  and  1.  ult.  §  2. 

§  1.  Qui  vocantur  in  hoc  ordine,  fyc.  p.  216. 

Quos  lex  AnastasianaJ]  This  constitution  is  not  now  extant ;  it  was  neverthe- 
less without  doubt  inserted  in  the  first  edition  of  the  Code,  because  it  is  here  re- 
ferred to ;  but  it  was  probably  omitted  in  the  Codex  repetitoi  prttlectionisi  on  ac- 
**571  count  of  the  last  law  in  Cod.  6.  t.  56.  de  legit.*  hsred.  Qua  plenius  fra- 
tribus  et  sororibus  emancipatis  consulitur,  et  corum  quoque  filiis  ac  filiabus  jus 
legitimsD  successionis  datur.     Harris. 

AV?R  equis  tamen  partibus.     Theopliilas  says  that  emancipated  brothers  and  sis- 
ters received  one  half  less  than  those  under  power  :  that  a  brother  capite  diminutus 
should  receive  but  four  ounces  while  a  brother  iniegri  juris  should  have  eight : 
but  by  Cod.  de  leg.  hered.  1.  ult.  §  1.  emancipated  brothers,  and  those  under  pow- 
er were  placed  on  a  footing. 

Aliis  veto  agnatis.     If  the  deceased  lefl  an  emancipated  brother,  and  an  uncle, 
the  former  would  succeed  in  exclusion  of  the  latter. 

§  2.  De  conjunctis  per  faiminas,  p.  217.     The  118th  Novel,  has  superceded  this 
section. 

§  4.  De  tndgo  quuesitis^  p.  217.     The  mother  only  is  considered  as  related  to  a 
spurious  child  ;  hence  thoy  were  permitted  to  succeed  to  the  mother,  if  they  were 
not  the  issue  of  adultery  or  incest.     Justinian  however  admitted  them  to  a  share 
in  the  succession  ab  intestato  to  their  father,  if  there  were  no  lawful  progeny,  and 
the  bastards  were  the  offspring  of  a  concubine.     Dig.  38.  8.  4.  compared  with  Dig, 
1.  5,  19  and  23.     Dig.  1.5.  19  and  24.     Cod.  de  natural,  lib.     By  the  118th  Novel, 
they  were  admitted  to  share  in  their  mother's  estate  with  legitimate  children. 
§  5,  Ex  qnoio  gradu  vel  agnati  vcl  cognati  snccedunt,  p  217. 
Usque  ad  sextum  gradum  cognationis.^     It  is  not  easy  to  determine  what  should 
induce  the  prsctor  to  fix  upon  the  sixth  rather  than  the  fifth  or  any  other  degree ; 
and,  concerning  this,  the  writers  have  differed  much  in  their  opinions.     But  all, 
except  Hoffman,  agree,  that  the  difference  in  the  limits  of  succession  between  ag- 
nates  and  cognates  hath  ceased,  since  the  distinction  between  agnation  and  cogna* 
tion  was  abolished  by  Novel.  118.     Taking  it  then  for  granted,  that  cognates  can 
be  called  in  as  distant  a  degree  as  agnates,  the  next  question  will  be  whether  ag^ 
nates,  can  succeed  in  a  more  distant  degree,  than  the  tenth  ;    which  some  deny  ; 
and  urge,  that  Justinian  would  not  have  named  the  10th  degree,  if  agnates  could 
have  been  admitted  in  a  degree  beyond  it and  that,  unless  some  period  had 
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been  put  to  the  faccesBioii  of  agnates^  the  third  and  the  fourth  order  of  Buccesmon,  in 
which  &re  husband  and  vrife,  could  never  or  very  rarely  be  admitted  ;  and  from 
hence  they  conclude,  that,  though  in  consequence  of  the  118th  Novel,  both  agna- 
tes  and  eogiuUes  must  now  be  admitted  without  distinction,  according  to  their 
proximity,  yet  this  must  be  in  the  tenth  degree,  and  not  beyond  it ;  and  of  this 
opinion  are  Mynainger^  Fuber^  fVesembecius^  and  others.  But  the  words  of  Jnstin- 
tan,  in  the  3d  sect,  of  the  2d  title  of  this  book,  very  strongly  evince  the  contrary. 
V.  g.  Inter  masculos  quidem*  agnationis  jure  hfereditas,  etiamsi  longissi-  *572 
mo  gradu  sint,  ultro  citroque  capitur,  «.^c.  And  again,  in  paragraph  the  1st.  tit.  7. 
of  this  book,  the  emperor  writes  thus — Amotis  suis  hieredibus,  agnatus,  etiamsi 
longtssimo  gradu,  plerumque  potior  habetiir,  quam  proximior  cognatus.  tit.  7.  de 
■ervili  cognatione.  This  is  also  the  doctrine  of  the  law  of  the  tieelve  tables,  which 
declares  generally,  without  specifying  any  limits,  that  upon  a  failure  of  proper 
heirs,  the  nearest  agnate  shall  succeed.  And,  as  to  the  before-mentioned  argu- 
ments, they  may  be  answered  without  much  difficulty ;  for  we  may  safely  pro- 
nounce, that  the  words  decimo  gradu  are  not  here  used  determinately,  but  merely 
for  the  sake  of  giving  an  example.  Non  enim  (says  Vinny)  eodem  modo  de  agna- 
tia  et  cognatis  imperator  loquitur ;  de  agnatis  non  loquitur  determinative,  sed  ait, 
eos  succedere,  etsi  decimo  gradu  sint,  ntens  rotundo  et  certo  numero  pro  incerto. 
De  cognatis  contra  loquitur  determinative  ;  ait  enim,  eos  succedere  usque  ad  sex- 
turn  gradum.  And,  to  the  second  argument,  it  may  be  answered,  that  a  deceased 
person  may  leave  no  agnates  by  means  of  emancipation,  or  that  his  agnates,  as 
such,  may  be  ousted  of  their  succession,  by  the  death  or  refusal  of  the  nearest  ag- 
nate. See  sect.  7.  t.  7.  lib.  3.  So  that  there  is  no  great  reason  to  fear,  that  the 
third  and  fourth  order  of  succession  would  have  been  always  excluded  by  allowing 
agnates  to  succeed  in  the  most  distant  degree.  It  therefore  follows  upon  the 
whole,  that  cognates  and  agnates  arc  now  called  to  succeed  equally,  according  to 
their  proximity,  and  without  any  limitation.     Harris. 

TU.  Vtt  De  gradibus  cognatianuviy  p.  218.  See  on  this  subject  the  note  to 
Justin.  Inst.  Lib.  1.  tit.  9.  §  1.  Definitio  nuptiarum,  ante. 

$  1.  2>6  prima  secundo  et  tertio  gradu,  p.  218.  See  Blackborough  v.  Davies,  1 
Lord  Raym.  634. 12  Mod.  619.  but  best  in  1  P.  Wms.  41.  wherein  it  was  deter- 
mined that  the  grandmother  was  nearer  of  kin  than  the  aunt.  Woodroff  v.  Wick- 
worth.  Free,  in  ch.  527.  1  £q.  ca.  ab.  249.  In  England  all  relationship  respecting 
personal  es^te,  is  settled  according  to  the  civil  law  computation. 

dtiot  7%u:  the  Greeks  called  their  parents. dcovc,  divinities;  and  applied  the 
term  divine,  even  to  those  who  held  the  place  of  parents.  Hence  come  the  Ital- 
ian words  Zio,  Zia,  dnd  the  Spanish,  Tio,  Tia,  (Ferriere  makes  three  sections,  of 
this  first  section.) 

§  2.  Q^artus  gradvs,  p.  219. 

Consobrinus,  eojisobrina,']     It  will  be  necessary  to  explain  the  following  terms 
of  relation  before  we  proceed. — Consobrini  and  Consobrintt  denote  cousins  german 
in  genetfll ;   i.  e.  brother's  and  sister's  children. — Fratres  patrueles  and  sorores  pa- 
trueles  signify  cousins  german,  when  *they  are  the  sons  or  daughters  of    *  573 
brothers. — Consobrini  and  eonsobrime  in  a  limited  and  strict  sense  denote  cousins 

german,  who  are  the  children  of  two  sisters,  quasi  eonsororini. Amitini  and 

amitinm  are  cousins  german,  who  are  the  children  of  a  brother  on  the  one  side  and 
a  sister  on  the  other. Sobrini  and  sobrina  denote  the  children  of  cousins  ger- 


52S  NOTES. 

maa  in  general. Propiar  sohrino  and  propior  sohrina  denote  the  son  or  daughter 

of  a  great-uncle  or  great-aunt,  paternal  or  maternal.     Harris. 

§  4.  Sextus  graduSf  p.  22^ .  This  section  seems  to  distinguish  inter  JUium  pro^ 
priori^  sobrini^  and  nepoUm  sohritii ;  which  however  have  the  same  meaning. 
Hence  Vinnius  thinks  that  the  words  item  proprius  aobrino  sobrinave  fiUus  should 
be  omitted.  II  est  vrai  (says  Ferriere)  que  si  mon  cousin  issn  de  germain  m'est 
parent  au  sixieme  degre,  son  fils  ne  m'cst  parent  qu'au  septieme  :  c*est  aussi  ce 
qui  est  dit  dans  le.  §  5.  du  titre  precedent.  Mais  Justinien  ne  le  compare  pas  ici 
,  avec  moi,  qui  suis  le  cousin  issu  de  germain  son  pere,  car  nous  serious  au  septie- 
me ;  mais  il  le  compare  avec  mon  pere,  qui  lui  est  parent  d'un  degre  plus  proche 
que  moi,  et  qui  est  par  consequent  a  son  egard,  parent  au  sixieme  degre. 

Tit.  VIL  De  servili  cognalione^  p.  222.    Nostra  constitutione :  this  is  not  extant. 

Tit.  Vlll.  §  2.  De  lege  Papia,  p,  226.  This  law  was  passed  A.  U.  C.  761,  in 
the  consulship  of  M.  Papius  Mutilus,  and  Q.  Poppmus  Secundus.  Hence  it  is 
sometimes  called  Lex  Papia  Poppaa 

§  3.  De  constitiUione  Justiniani^  p.  226.  Nostra  constitution  Not  extant.  Ex 
constitutione  nostra  repleatur^  1.  omnimudo  Cod.  3.  28.  de  inoff.  testam. 

§  4.  Quibus  libertinis  succeditWf  p.  228.  Nostra  constitutione.  Cod.  7.  6*  de 
latina  libertate  toUenda. 

Tit,  IX,  De  assignatione  libertorum^  p.  230. 

Censuisse  senatum.     Under  Claudian,  A.  U.  C.  7D8. 

Tit,  X.  De  bonorum  possessionibus^  p.  231 . 

This  is  a  branch  of  the  prsatorian  law,  by  which  a  right  of  succession  was  grant- 
ed,  to  all  the  property,  estate,  goods,  chattels,  rights  and  credits  of  the  deceased. 
Qua  propter  plurimum  differt  bonorum  possessio  a  possessione  sen  corporali  deten- 
tione  rerum,  qus  facti  est.  1.  2.  §  1.  Dig.  hoc.  tit.  1.  208.  Dig.  de  verb,  signif. 
Bed  bonorum  possessio  tota  juris  est. 

The  bonorum  possessio^  was  of  various  kinds,  according  to  the  condition  and  ex- 
igency of  the  claimants.      Bonorum  possessio,  unds  liberi  :    uicdx  ftsoiTiHi : 

*574       URDE  COGNATI  :    SECUNDUM  TABULAS:    CoNTRA  *  TaBULAS  :    UNDG    DKCSM 

PERSONSB  :  TANQUAM  EX  FAMiLiA  :  unde  vir  ET  UXOR  :   confirming,  supplying,  cor- 
recting, or  controverting  the  civil  law. 

The  bonorum  possessio,  did  not  constitute  an  heir.  Inst.  3.  10.  2.  The  heir,  is 
a  creature  of  the  civil,  not  of  the  prtetorian  law ;  though  the  person  so  called  to 
the  succession  by  the  praetor,  had  many  of  the  rights  of  an  heir.  But  the  heir 
under  the  civil  law,  held  in  absolute  proprietorship,  Inst.  2. 19.  7  :  the  prcDtorian 
successor  had  the  possession,  and  the  eUnninium  utile,  but  not  the  domituum  direc' 
turn.  I.  1.  eum.  seq.  Dig,  hoc  titulo.  I.  117.  Dig,  de  reg,  juris,  L  13d.  Dig.  de  verh^ 
8ign\f.  It  was  the  right  of  claiming  and  recovering,  and  of  retaining  the  effects 
of  the  deceased.  Dig.  h.  tit.  1.  3.  §  2.  It  might  be  demanded  by  Proctor,  which 
a  heirship  could  not.     Dig.  29.  2.  90.  where  for  curatdrem,  read  procuratorem. 

Succession  j7cr  bonorum  possessionem,  must  have  been  demanded  of  the  prmtor  : 
this  was  not  necessary  in  cose  of  heirship,  wherein  it  was  only  necessary  to  act. 
A  heirship  might  be  entered  upon  within  30  years.  A  pretorian  succession  must 
be  claimed  within  one  year  by  descendants  and  ascendants,  and  a  hundred  days 
by  other  persons  :  Inst.  3.  10.  5.  Succession  per  bonorum  possessionem,  was  part 
of  the  equitable  jurisdiction  of  the  prstor.  Thus  by  possession  unde  liberi,  he 
oidcd  the  rights  of  emancipated  children ;   calling  them  to  the  succession  (cum 
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•)i«fe  eoiUuionis)  together  with  proper  heirs,  hy^unds  eognatiy  he  assisted  the  natu- 
ral pretensions  of  cognates  who  were  before  excluded  :  by  secyndum  taMaSf  he 
supported  a  testament  otherwise  void  bj  the  civil  law,  by  calling  in  a  posthumous 
stranger  :  contra  tabulas^  when  a  child  was  called  to  the  succession,  whose  natu- 
ral claims  had  been  neglected  and  passed  over  by  his  father  the  testator ;  vnde  vir 
tt  uxor,  by  which  the  surviving  husband  or  wife  succeeds  in  defect  of  kindred : 
unde  hgUimi  when  parents  or  children  (agnates)  were  called  in,  who  would  other- 
wise have  been  excluded.  Tajiquam  ex  famUia ;  to  the  patron,  or  his  agnates. 
Unde  decern  persoruBf  the  enumeration  of  ten  persons  preferred  by  the  prstor  to  a 
stranger  who  had  manumitted  a  filius  familias  under  the  ancient  forms  of  contract 
and  sale.  Unde  palroni  patromeque,  ^hen  patrons  were  specifically  called  in  to 
the  succession  of  freed  men  :  unde  cognati  uianumissoris :  when  cognates  of  a  pat- 
ron manumittor  were  admitted.  Hence  there  are  two  prietorian  successions  in 
case  of  a  testacy,  and  eight  in  case  of  an  intestacy.  Concerning  all  of  which  see 
post  Inst.  lib.  III.  tit.  10.  §  2  and  3. 

Justinian  abolished,  unde  decern  persona;,  tanquam  ex  familia,  unde  patroni,  and 
unde  cog«  manumittoris. 

In  the  case  of  possession  granted  contra  lahulas^  the  claimant,  to  whom  the  suc- 
cession was  granted,  was  called  upon  to  bring  into  hotch  *pot  or  com-  *575 
mon  stock,  all  the  property  he  had  at  any  time  received  of  the  testator  by  way  of 
advancement;  Cod.  6.  21.  12.  IG.  This  was  the  Collatio  i  bonorum  possessio 
contra  tabulas  cum  onere  collationis.  Dig.  37.  6.  1.  This  Collatio,  might  haye 
been  exacted  also  in  cases  of  intestacy  from  descendants,  whether  of  the  male  or 
female  side,  (Nov.  18.  6.)  but  not  from  ascendants,  collaterals,  or  mere  legatees^ 
Cod.  6.  21.  16.  This  was  an  exception  to  the  general  rule,  inter  diverse  jure  suc- 
cedentes,  non  est  locus  collationi. 

**  Regularly  those  goods  are  brought  into  Collation  or  comiVion  fund,  (Cod.  6.  21i 
12  and  16.)  which  came  from  the  ascendant,  while  alive,  for  the  maintenance  or 
provision  of  the  descendant.  But  not  gifts  or  rewards  fur  services,  Cod.  6.  21. 
10  and  20.  1.  Nor  the  price  of  ransom  from  captivity  in  war,  Cod.  8.  51.  17. 
Though  money  paid  for  a  fine,  or  to  save  one  from  punisliment,  ought  to  h% 
brought  into  contribution,  for  the  fault  of  one,  ought  not  to  be  prejudicial  to  an* 
other.  So  the  portion,  the  jewels,  the  precious  garments,  the  gold  chains  given 
to  a  daughter  at  marriage,  Cod.  6.  21.  5.  but  not  the  expenses  of  the  marriage 
feast,  for  that  seems  to  be  given  for  the  credit  of  the  father  and  not  as  a  portion } 
nor  the  charge  of  necessary  education,  for  every  child  hath  already  had  such  a 
share,  nor  the  charge  which  a  father  hath  been  at  in  books  for  his  son.  Dig.  10.  2« 
50.  Nor  the  charge  that  a  father  laid  out  for  the  son  that  he  might  take  a  degree, 
or  acquire  any  other  honorable  title.  Dig.  37.  6.  16.  for  if  the  sou  dies,  his  success 
sor  can  derive  no  advantage  by  it.  On  this  account,  therefore,  the  cost  expended 
in  equipage  for  a  son  to  go  to  the  wars,  shall  oome  to  the  common  contribution, 
because  he  receives  pay  from  tlie  public.  Cod.  6.  21.  20."     Wood's  Inst.  civ.  law. 

fol.  200.  201. 

As  to  AdvahcemenT,  I  have  already  referred  to  all  the  principal    English  cases 

on  the   subject.     As  to  Hotch  pot,  CoVatio  bonorum y   In  partem  positw^  see  Co. 

Litt.    177.     Phiney  v.   Phineyy  2  Vcrn.  638.     Edwards  v.   Freeman^  1  Eq.  Ca.  ab. 

249—254.  and  2  P.  Williams  445.     Hedges  v.  Hedges^  Finch.  Pre.  ch.  269.     JHume 

ei  ux.  Y,  Edwards  ex.  i^c.  3   Atk.   450.     Finner  v.  Longland,  2  Eq.  Ca.   Ab.  2£3. 

67 
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Jfifrtkey  y.  Strange,  1  P.  Williams  ^0.  and  the  Stat,  of  Distributions,  23  and  S3. 
Ch.  3.  ch.  10, 

Jus  boTUfmm  possessionis.']  The  bonorum  possessio  is  not  now  in  use  even  in 
those  countries,  where  the  civil  law  prevails ;  for  succession  by  testament,  or  by 
law,  comprehends  every  case.  **  Jus  civile  et  pretorinm  hodie  in  unam  conson- 
antiam  redactum  est ;  ideoque  hujus  tituli  nullus  amplius  est  usus :  etenim,  qui 
aliis  ex  testamento  et  ab  intestato  succedunt,  in  universum  hseredes  appellari  so- 

*576  lent."  Groenewegen,  *  de  legibus  ahrogatis.  h,  U  In  England,  estates  in 
g^eneral,  may  be  divided  into  two  sorta,  real  and  personal ;  and  saccessions  to 
these  two  different  kinds  of  estates  are  governed  by  different  rules  of  law.  But 
it  is  necessary  to  premise,  that  by  real  estate  is  most  commonly  meant  an  estate  in 
land  in  fee,  t.  e.  descendible  from  a  man  to  his  heirs  for  ever,  and  that  by  personal 
estate  are  meant  estates  in  land,  determinable  upon  years,  money  in  the  funds  or 
upon  mortgages,  plate,  jewels,  &c,  and  that  such  personal  estate  is  generally  com- 
prehended, in  technical  and  artificial  language,  under  the  terma  goods  and  chatties. 
Now  in  real  estates  there  is  no  room  foe  tlie  bonorum  possessio  of  the  Roman  law 
to  take  place  in  England;  for  all  such  estates  vest  in  and  descend  instantly  to  the 
heir,  at  the  death  of  his  ancestor ;  but  in  regard  to  goods  and  chatties  the  office  of 
the  ordinary  or  ecclesiastical  judge  seems  to  be  similar  to  that  of  the  Roman  pres' 
ter  in  granting  the  possession  of  goods.  For,  when  a  man  dies,  who  has  disposed 
of  his  personal  estata  by  testament,  the  heirs  or  executors,  appointed  by  that  tes- 
tament^ must  prove  it  before  an  ecclesiastical  judge,  who  by  granting  probate 
gives  the  possession  of  goods  to  the  executors  secundum  tabulas,  according  to  the 
will,  or  at  least  confirms  them  in  the  possession  already  taken.  Cowell,  h.  /. 
And,  when  any  person  dies  intestate,  the  ordinary  (by  virtue  of  31  Edw.  3.  chap. 
11,  and  21  Henry  8.  chap.  5)  grants  the  possession  and  administration  of  the  intes- 
tate's goods  to  the  widotv  or  next  of  kin  to  such  intestate,  or  to  both,  at  his  discre- 
tion. And  by  the  23d  and  23d  of  Charles  the  second,  cap.  10.  it  is  enacted,  **  that 
all  ordinaries  and  ecclesiastical  judges  may  call  administrators  to  an  account  and 
order  distribution,  afler  debta  and  funeral  expenses  are  paid ',  to  wit,  one  third 
to  the  widow  of  the  intestate,  and  the  residue  among  his  children  and  those  who 
legally  represent  them,  if  any  of  them  are  dead :  that,  if  there  are  no  children, 
or  legal  representatives  of  them,  one  half  of  the  intestate's  estate  shall  be  allot- 
ted to  the  widow,  and  the  residue  to  the  next  of  kindred  to  the  intestate  in  equal 
degree,  and  those,  who  represent  them  :  that  no  representation  shall  be  admitted 
among  collaterals  after  brothers  and  sisters  children  ;  and  that,  if  there  is  no  wife, 
all  shall  be  distributed  among  the  children;  and  if  no  child,  to  the  next  of  kin  to 
the  intestate  in  equal*  degree  and  their  representatives."  And  by  1  Jac.  S.  cap.  ]7. 
it  is  enacted,  ^  that,  if  a  brother  or  sister  dies,  each  brother  and  sister,  and  their 
representatives,  shall  have  an  equal'  share  with  the  mother."  From  all  which 
tiie  analogy,  between  the  civil  law  and  the  law  of  England,  is  very  observable. 
Harris. 

*  577     *  The   PVoem,    Cur  introductoi  honorvm  jposscssiones ;  contains  in  Har- 
?is's  edition,  the  first  section  of  Ferricro's  ;  which  begins  at  (^uos  ajde-nr  solus  Prte- 
tor,  &c.  p.  232  of  the  present  edition,  prope  mcdiam  paginam. 

§  1.  Z>s  speciehus  ordinarily.    Jus  vetus,  p.  233. 

A  nostra  e&nstitutioneJ]     This  constitution  is  not  extant. 

Extraneo  manmissori.]  ^<  Kxtraneus  manumissor  crat,  qui  non  contracta  fidn- 
cia  emancipasset."    Mynsingcr.  h.  I. 
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Tanquamex  familia.]  "  Puto  familiam  sigrntficari  patroni;  i.  e.  hac  bonorem 
pOBsessione  vocari  pairani  agnatos.'^     Vinn^    Harris. 

§  2.  Jue  nfftntm^  p.  233. 

1  haye  already  dwelt  sufficiently  on  the  different  kinds  of  boAorwm  possessUnus 
in  the  note  to  the  beginning  of  this  title. 

Ifostra  constitnjtio.1  Cod^  8.  t.  49. 1.  uU.  "  Htec  constitutio,  quam  de  emancipa- 
tionibus  conscripsit  imperator,  omnibus  parentibus  et  manumissoribus  prssump- 
tionem  contractiD  fiducias  admiait,  ut  ipsa  emancipatio  tacite  id  in  se  habeat ',  me- 
rito  igitur  preefata  bonorum  possessio  pro  supervacua  habenda  est,  cum  extraneua 
posthac  manumissor  nullus  inveniatur.     Tkeoph. 

Per  con  t'tutioTumnoslram.]  ^^Hffic  est  eadem  grseca  constttutio,  cujus  superius 
quoque  aliquoties  meminit  imperator  ;  et  qua  totam  se  causam  succcssionis  liber- 
torum  plene  definiyisse  testatur  :  non  eztat  hcDc  constitutio,  sed  epitomen  ejus  no- 
bis ex  Basilieia  reprtesentat  Cujaeius,**  lib.  20.  obs,  34.     Harris. 

The  Basilica,  were  the  new  ordinances  and  code  in  Greek,  began  by  Leo  Phil- 
osopbus  in  886,  and  finally  published  by  Constantine  Porphyrogoneta,  in  920. 

§  4.  De  successorio  edicto,  p.  235.  Cerium  tempua.  Dig.  38.  9.  De  suec, 
edieto. 

§  5.  Dejure  acerescendi  et  iterum^  ^c.  p.  336.  Ex  successorio  edicto^     Dig«  38.9. 

§  5.  Eicplicatio  dicti  temporisj  p.  236. 

Dies  vtilesJ]  *'  Dies  in  jure  nostro  alii  sunt  continui,  alii  utiles.  Continui,  qui 
sine  interruptione,  nullisque  exceptis,  currunt :  utiles  sunt  illi  duntaxat,  quibut 
experiundi  sui  juris  potestas  est  f  et  hi  neque  ignoranti,  neque  agere  non^alenti, 
currunt,  Jf.  44.  t,  3.  I.  1  Vinn.  Tkeoph.  h,  t.     Harris, 

Tit.  XI.     De  acquisitione  per  adrogationem,  p.  237. 

Formerly  under  the  acquisition  by  adrogation,  the   adoptiye  fathfV  succeeded  to 
all  the  property  of  the  son  who  was  adopted  by  adrogation,  *  and  died  in     *  576 
that  state.  But  latterly,  the  father  succeeded  to  the  usufruct  only,  unless  when  the 
son  died  impubcr,  and  without   children,  and  under  power  of  bis  adoptiye  father* 
^  1.  et  ult.  Cod.  commun.  de  success. 

§  1.  Qtf<e  hoc  modo  acquiruntur.  Jus  vetus,  p.  237.  This  is  entitled  in  Ferriere, 
Qtutnam  olim  acquirebantur  per  adrogationem. 

Prohibuit  nostra  constitutio.     Cod.  3.  33.  16.     De  usufructu. 

Freed  men,  were  generally  bound  in  seryices  of  labor  to  their  pjiirons^  fabriles 
seu  artificiaies  opera^  which  might  be  prolonged  or  commuted )  and  the  right  pass- 
ed to  the  heir  of  the  patron.  Dig.  31.  10.  6.  Dig.  33.  2.  2.  So,  duties  of  personal 
respect  on  aocount  of  the  gifl  of  liberty  conferred :  these  were  attached  to  the 
person  of  the  patron  only.  Dig.  31.  10.  9.  1.  juncto  Cujacio,  lib.  17.  ch.  14. 
The^e  did  not  cease  on  the  smaller  change  of  state. 

§  2.  Jus  novum,  p.  238«  Ex  constitutione  nostra  Cod.  6.  59,  ult.  Comm.  de  suc- 
cess. This  section  is  entitled  Qucenam  jure  novo  per  adrogationem  acquiruntur,  in 
Ferriere.  Justinian  in  this  section  has  properly  limited  the  rights  of  adoptiye  bj 
those  of  natural  parents  :  except  in  the  case  already  mentioned  of  decease  within 
puberty,  without  children,  and  under  power  of  the  adoptive  father. 

Tit,  XJI.  De  eo  cui  libertatis  causa  bona  addicuntur,  p.  239. 

§  1.  Rescriptum  Divi  Jtfam,  p.  239.  This  requires,  Ist,  That  the  application 
and  adjudication  shall  be  judicial.     2d]y,  That  there  shall  be  no  heirs  or  persons 
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called  to  the  guccctsion,  civil  or  proetortan.  1.  1.  Cod.  fideicom.  libcrt.  3dlj,  That 
the  person  petitioning,  shall  give  security,  if  the  adjudtcaticfa  be  in  his  favor. 
4tbly,  Hiis  relates  to  liberty  given  by  testament. 

§  3.  Ubi  locvm  habeat,  p.  241.  This  section  is  otherwise  headed.  Quibus  cusi^ 
bus  kuic  rescriyto  locus  est. 

From  the  4th  oircnmstance  just  above  mentioned,  Cujas  appears  to  be  right  in 
supposing  that  instead  of  certe  si  inUstatus  decesserit,  we  ought  to  read  ctrte  si  Us- 
taUts  decesserit. 

§  7.  De  speciebus  additis  a  Jvstiniano^  p.  243. 

Plenissima  constitution  Cod.  7.  2.  15.  de  test,  manumiss. 

Tit*  XJIJ.  De  successionibus  sublatis  fyc.  p.  243.  This  section  is  divided  by 
Ferriere,  at  the  words  Erat  et  ex  senatus  consulto  CladianOy  ^-c, 

Qualisfuerat  bonorum  cinptio,  "  Bona  debitoris,  postquam  aliquandiu  celeberri- 
mis  in  locis'  proscripta  pependi'ssent,  ex  edicto  possidcri  jubebantur ;  deindc  mag- 

*  579  ister  postulabatur  et  creabatur,  per  quern  *  distrahebantur  et  cniptori  ad- 
dicebantur,  qui  omnibus  in  solidum  satisfaoicbat :  aut,  antequam  eroeret,  cum  cre- 
ditoribus  dc  certa  parte  decidebat."  vid,  Theophilum  in  hunc  locum,  et  Heineccii 
antiq,  Rom.  jur,  lib.  2.  tit.  17.  This  exact  species  of  sale  is  not  in  use  in  Eng- 
land ;  but  there  is  a  sale  not  very  unlike  it  in  the  case  of  bankrupts,  whose  estates 
and  goods  are  sold  and  divided  among  Iheir  creditors  by  commissioners,  appointed 
for  that  purpose,  vid,  13.  Eliz.  cap.  7.  1.  Jac.  1  cap.  15.  21.  Jac.  1.  cap.  19. 10  Jinn, 
cap.  15.  7.  Geo.  1  cap.  31.  5.  Geo.  2  cap.  20. 

£z  tikioribus  digestorum  libris'l  D.  42.  t.  5,  De  rebus  auctoritale  judin's  posti' 
dendism     D.  42.  t.  4.  Quibus  ex  causic  in  possessionem  eatur. 

QTuod  indignum  nostris  temporibus].  rid.  Cod.  7.  t.  24.  De  senatus sonsulto  Clau- 
diano  tollendoT  Harris. 

Tit.  XIV.  De  oUigationibus,  p.  244. 

Justinian  begins  first  with  obligation,  and  then  proceeds  to  those  contracts  and 
agreements,  from  whence  obligation  arises.  He  confines  it  within  the  bounds  of 
practice,  namely  to  that  motive  of  action  which  the  sanction  of  the  law  presents 
to  us.  The  civil  law  indeed  treats  of  duties  of  imperfect  obligation,  but  so  far  on- 
ly as  they  are  aided  by  the  sanction  which  the  legislative  or  judicial  authority 
may  annex  to  them. 

Obligation  may  be  divided  into  moral  obligation,  or  that  which  receives  ita  sanc- 
tion/oro  conscientiiB  alone :  and  civil  obligation,  or  that  which  receives  its  sanction 
firom  the  positive  law  of  political  communities. 

The  true  source  and  foundation  of  moral  obligation,  has  been  diu  vexaia  question 
With  me  it  is  settled  ;  it  has  but  one  rational  source  and  foundation,  self  interest : 
our  own  happiness :  our  greatest  and  most  permanent  good  upon  the  whole. 

I  considered  this  subject  at  full  length  formerly,  in  an  essay  published  among  a 
collection  of  essays  on  ethical  and  metaphysical  subjects  (1767)  :  and  as  I  have 
had  no  reason  hitherto  to  alter  my  opinion,  I  shall  briefly  abridge  that  essay,  and 
adopt  the.  same  view  of  the  argument  here. 

It  is  universally  allowed,  that  in  certain  cases,  I  ought  (morally  speaking)  to 
act  in  a  certain  manner.  But  why  ought  I  to  do  so  ?  What  ia  the  ultimate  reason 
or  motive  which  on  an  attentive  consideration  of  the  subject  should  induce  mo  to 
net  in  this,  rather  than  in  that  manner  f    Because,  say  some. 
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*"  I.  It  is  Agreeable  to  the  will  of  God.  a  *  5S0 

II.  To  the  eternal  and  necessary  fitness  and  congruitj  of  things,  h 

III.  It  is  the  dictate  of  the  moral  sense,  e 

IV.  It  is  the  dictate  of  common  sense  :  of  the  roirut  inoiat  d 

V.  Ton  are  conscious  of  a  sensation  that  impels  you  so  to  do.  e 

VI.  Tour  understanding  represents  such  an  action  to  you  as  right,  and  of  course 
that  you  ought  to  do  so./  ' 

VII.  It  is  agreeable  to  right  reason,  g 

VIII.  It  is  agieeable  to  the  truth  of  things,  h 

IX.  It  is  conducive  to  general  utility,  i 

X.  It  is  conducive  to  the  bene  esse^  to.  your  own  greatest  good  upon  the  whole,  k 
The  above  is  the  substance  of  the  answers  which  the  authors  in  the  notes  may 

be  supposed  to  give  to  the  question. 

Each  of  these  hypotheses,   except  the  last,  admit  of  a  further  question.    Tou 
tell   me  I  ought  to  act  agreeably  to  the  will  of  God — to  the  eternal   fitness  of 
things — ^to  the  dictate  of  the  moral  sense,  &c.  4kc.  ?  why  ought  I  to  do  so  ?     It  is 
evident  this   question  may  be  put  *  reasonably  :  if  so,  the  solution  lies     *  81 
deeper  than  the  hypothesis  that  admits  of  the  question. 

This  question  cannot  reasonably,  or  consistent  with  common  sense  be  put  on 
the  tenth  or  last  hypothesis.  It  is  manifestly,  palpably  absurd  to  ask,  why  ought 
I  to  pursue  my  own  happiness  .'  why  ought  I  to  follow  that  course  of  conduct 
which  upon  the  whole  of  my  existence  will  most  effectually  afford  me  the  great- 
est sum  of  happiness  ?  For  in  fact,  are  not  all  our  motives  of  action,  founded  upon 
this  consideration  }  Does  it  not  arise  from  the  very  nature  and  constitution  of 
man.' 

Why  should  I  obey  the  commands  of  God  ?  Because  it  is  my  interest  so  to  do : 
I  shall  be  happy  if  I  do,  and  miserable  if  I  do  not.  But  put  the  case,  that  any 
clear  and  precise  command  of  the  creator,  would  upon  the  whole  of  my  existence 
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and  all  things  considered,  afford  not  a  balance  of  happiness  but  of  misery,  can  I 
be  under  any  obligation  to  pursue  it  ? — The  controversy  then,  can  only  be  settled, 
by  an  answer,  that  does  not  reasonably  admit  of  any  further  question ;  and  this 
is  it. 

But  in  the  course  of  education  in  civilized  society,  we  are  taught  incessantly  by 
our  parents  and  tutors,  we  hear  in  their  conversations,  and  in  discourses  from  the 
pulpit,  and  we  learn  from  our  intercourse  with  society  even  from  our  childhood, 
that  certain  conduct  ought  to  be  pursued,  and  certain  actions  ought  to  be  shunned. 
That  we  should  obey  and  reverence  our  parents,  love  our  kindred,  perform  acts 
of  kindness  to  our  neighbors,  speak  truth,  pay  our  debts,  perform  our  promises, 
&,c.  &c. :  these  complex  associations  give  rise  at  length  to  that  feeling  that  we 
eall  conscience,  and  to  the  ideas  of  obligation  and  duty,  which  are  associated  with 
many  actions  that  positive  law  cannot  expediently  embrace.  Actions  that  man- 
kind generally  agree,  ought  to  be  performed  or  abstained  from,  when  not  sanction- 
ed by  the  laws  of  society,  give  rise  to  imperfect  obligations :  actions  that  are  en- 
joined or  forbidden  by  those  laws,  are  called  actions  or  duties  of  perfect  obligation. 

By  the  civil  law,  rights  and  duties  of  imperfect  obligation,  such  as  arose  from 
the  acknowledged  precepts  of  natural  law,  or  the  dictates  of  conscience,  or  ex  un- 
do pactOf  (naked  promises  not  binding  for  want  of  consideration,)  although  they 
could  not  of  themselves  support  an  action,  might  be  brought  in  aid  of  the  law  in 
cerfbin  cases.  They  gave  rise  to  compensatiouy  or  set  off;  to  detention  of  a  pledge ; 
iofi.de  jussion  or  action  against  a  guarantee  ;  to  a  constitutum,  or  promise  founded 
on  natural  obligation  ;  to  novation  ;  and  to  retention  of  money  paid  under  a  mis- 
taken notion  of  its  being  legally  due. 

To  instance  each  of  these.    As  to  compensation :    A  owes  B  a  hundred  dollars, 

*582  on  a  legal  claim.  B  owes  A  fifly  dollars,  on  a  consideration  *  founded  in 
morality,  but  not  furnishing  ground  for  suit :  A,  can  set  this  off.  Dig.  16.  2.  6. 
de  compensationibus. 

Usury  (interest  for  money)  was  not  supported  by  the  Roman  law,  unless  where 
the  loan,  had  furnished  a  profit.  Cod.  4.  32.  26.  Cod.  4.  34.  4.  or  where  it  was 
judicially  decreed  nomine  pcentB  for  improper  detention  of  the  *sum  lent,  or  on  ac- 
count of  fraud.  Dig.  22.  1.  1.  and  22.  1.  17.  3.  Suppose,  however.  A,  lends  B  a 
hundred  dollars  upon  interest,  and  B  pledges  a  diamond  ring  for  repayment :  the 
promise  to  pay  interest  simply  would  be  nude  pact,  but  still  as  promises  ought  to 
be  performed.  Dig.  2.  14.  1.  A,  may  retain  the  diamond,  till  interest  as  well  as 
principal  be  paid.     Cod.  de  usuris.  1.  4. 

As  to  fide  jussion »  An  infant  almost  of  age  makes  a  promise,  unsanctioned  by 
his  tutor  :  this  would  support  no  action.  A  friend  of  the  infant  becomes  his  secu- 
rity for  the  performance.  Here,  notwithstanding  the  maxim  accessorium  sequitur 
suum  principale,  the  fide  jussor  or  guarantee,  is  liable,  because  it  is  the  dictate  of 
natural  equity  that  a  promise  should  be  kept,  although  positive  law  will  not  en- 
force it.     Dig.  46. 1.  2  and  6. 

Constitutum^  is  a  promise  before  the  prcetor  to  pay  what  was  previously  due, 
either  by  the  promissor,  or  some  other  person  for  whom  he  becomes  surety.  Such 
a  promise  so  solemnly  made,  was  supported  by  the  prrotoriar  action  <fe /^ecimta 
constituta.  Dig.  13.  5,  1.  7.  tfuia  grave  est  fidem  f oiler e,  maxime  nbi  geminata  fides 
est. 

JVavation.    Dig.  46.  2.  1.    Jfovalion,  is  the  transferring  or  conversion  of  one 
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obligation  into  aootiier  obligation,  or  from  one  person  to  another  person.  Thusy 
A  owes  B  a  hundred  dollars  :  thitf  debt  is  transferred  by  consent  to  a  pupil  who 
promises  without  authority  of  the  tutor  :  is  he  bound  ?  Yes  :  ftr  the  promise  of 
the  pupil  though  it  will  not  support  a  suit,  is  founded  upon  a  promise  that  woulc^ 
iiupport  one  :  and  this  natural  obligation  of  the  pupil  to  pay,  is  converted  into  a 
civil  obligation,  by  being  substituted  for  a  civil  one  :  notwithstanding.  Dig.  46.  2.- 
20.  which  though  it  seems  to  look  the  other  way,  does  not  furnish  an  objection. 
Pupillus  quod  sibi  debetur,  non  potest  sine  tutoris  auctoritate  novarc  ne  scilicet 
conditionem  suam  deteriorem  faciat :  but  this  is  for  his  own  sake,  and  does  not 
apply  to  a  case  when  the  legal  right  of  a  third  person  is  involved  in  the  pact. 

Repetition^  or  redemand  of  money  paid  without  regular  compulsion  of  faw,  is 
prohibited  where  an  imperfect  obligation  intervenes.  Dig.  44.  7.  10.  A,  by  nude 
pact,  promises  to  pay  me  a  hundred  dollars  :  he  pays  it  to  me  ;  but  repenting,  suetf 
for  the  recovery,  by  condictio  indchiti  (action  for  money  had  and  received).  Ho 
cannot  recover  it,  *  for  he  ought  to  keep  his  promise,  and  lie  has  put  me  *  583 
in  possession  of  the  money  which  he  was  under  a  natural  obligation  to  give  me, 
though  not  a  legal  one.  Dig.  12.  6.  14  and  Qii.  For  the  condictio  indebiti  would 
not  aTail  against  money  paid,  which  ex  equo  et  bono  ought  to  have  been  paid. 
Dig.  ub.  sup. 

This  IS  like  the  cases  of  Brotcn  v.  M'Kinnally,  1  Bsp.  Ca.  at  N.  P.  279.  Burdort 
V.  Webb,  lb.  528.  CartwriglU  v.  Rowley,  lb.  723.  Whether  an  express  proQtisGr 
founded  on  an  antecedent  moral  obligation  will  support  an  assumpsit  is  discussed 
at  length  in  note  (a)  to  Wennall  v.  Adney,  3  Bos.  and  Pull.  249.  This  doctrine  of 
the  Roman  law  is  adopted  by  Lord  Mansfield,  in  Moses  v.  M'Farlane,  2  Burr«^ 
1005.  Dale  v.  Sollet,  Burr.  2133.  and  though  the  particular  case  of  Moses  v.  M^-^ 
Farlane,  has  been  shaken  by  Marriot  v.  Hampton^  7  Term.  Rep.  2G9,  yet  the  gen-' 
eral  doctrine  has  never  been  denied. 

§  1.  Divisio  prior,  p.  244  The  prietorian,  is  as  much  a  part  of  the  Roman  law^ 
as  the  civil  law.  By  the  latter,  technically  speaking,  is  meant  the  law  of  tl^  12 
tables,  the  Plebiscites,  the  senatus  consulta,  the  imperial  constitutions,  and  tlie* 
responsa  peredentum.  The  prietorian  law,  jus  honorarium,  is  composed  of  ther 
equitable  decrees  of  the  prastors  at  various  times  :  to  which  we  owe  many  obliga- 
tions not  strictly  comprehended  in  the  above  named  sources  of  the  civil  law,  such' 
as  the  constitutum,  hypothecation,  &c. 

§  2.  Divisio  posterior^  p.  244. 

By  the  Roman  law  there  are  two  grand  divisions  of  private  conventions,  to  wity 
Contracts  and  Pacts.  Contractus  est  Conventio  habens  cerium  nomen,  vel  causamy 
sua  natura  ohligationem  ad  agendum,  eJUcacem  producens.  Dig.  2.  14.  7.  1  and  2. 

Contracts  between  parties  are  so  numerous,^  and  so  various,  that  the  civil  law, 
unable  to  assign  a  specific  denomination  to  every  one,  classed  by  appropriate  and 
distinct  names,  those  contracts  only,  which  were  most  generally  in  use  in  society. 
Hence  contracts  were  divided  into  nominate  and  innominate.  Nominate  contracts 
were  such  as  the  Commodatum,*  Mutuum,  Depositum,   Pignus,  Stipulatio,  Emptio 

'*  Commodatum:  the  loan  of  a  specific  thing,  of  which  the  ownership  is  not 
ehancred,  to  be  returned  inr  good  plight :  as  of  a  house,  a  horse  or  a  book,  Mu^ 
htum:  a  loan  to  be  returned  in  kind,  as  money,  grain,  fruit,  &c.  Depositum:- 
bailment  of  a  thing  to  be  kept  without  reward  for  keeping  it,  and  to  be  returned 
i»  good  pHght.      Pignus  :  a  pawn  of  a  moveable  for   security  of  a  creditor,     hy-^ 


536  NOTES. 

*  584  Vendatio,  Locatio,  '*  ConductiOj  Emphyteusis^  SacietaSy  Mandatum^  ifC,  all 
which  will  be  noticed  in  their  turn.  These  had  their  appropriate  remedy  by  ac- 
tion founded  upon  them.  Some  of  them  derived  their  obligation  from  natural^ 
■orae  from  civil,  and  some  from  praetorian  law. 

Nominate  contracts  had  also  a  four-fold  classification.  1st,  Ex  re,  from  some- 
thing done.  2dly,  Ex  verbis^  from  something  said.  3dly,  Ex  Uteris,  from  some- 
thing written.     4thly,  Ex  consensv,  from  some  thing  agreed  to. 

In  contracts  also  were  considered,  the  substance,  the  nature,  and  the  accidental 
parts  of  the  contract ;  but  I  do  not  find  any  important  conclusion  dependant  on 
this  division. 

Contracts  were  also  divided  into  equitable  contracts,  ex  aquo  et  bono,  and  con- 
tracts stricta  juris.  Thus,  if  I  sell  an  estate  and  deliver  possession,  and  the 
money  is  not  paid  me  till  long  after  it  is  due,  I  have  a  right  not  merely  to  the 
principal,  but  also  to  interest  for  the  detention  of  it.  To  this  class  of  contracts 
may  be  referred  those  of  our  own  law  that  admit  of  compensition  wlien  not  liter- 
erally  fulfilled,  and  the  cases  of  Cypres  performance.  Contracts  of  strict  con- 
struction, are  those  where  the  terms  are  precisely  settled  by  the  parties  them- 
selves ;  as  the  oases  of  damage  liquidated  by  the  previous  agreement  of  the  par- 
ties, as  so  much  per  acre  for  the  ploughing  up  of  meadow  land.  &c. 

Innominate  contracts,  are  those  innumerable  agreements,  that  depend  upon  and 
include  the  peculiar  circumstances  that  form  the  object  of  them,  and  for  which  no 
certain  or  precise  remedy  was  appointed,  but  a  general  action  on  the  case  only  : 
actio  in  factum  prescriptis  verbis.  Dig.  2.  14.  7.  2.     Dig.  19.  4.  and  Dig.  19.  5. 

But  for  the  more  convenient  division  of  this  kind  of  contracts  they  were  class- 
ed thus.  Do  ut  des  :  I  give  that  you  may  give.  Do  ut  facias:  1  give  that  you 
may  perform.  Facio  ut  des :  I  perform  that  you  may  give.  i*acio  ut  facias  :  I 
perform  that  you  may  perform. 

The  first  is  sale  and  barter  :  the  second  payment  for  work  and  labor  to  be  done, 
or  services  to  be  performed  :  the  third  work  and  labor,  or  services,  to  receive  pay- 
ment :  the  fourth  work  and  labor  performed,  or  services  rendered,  for  work  and 
labor  to  be  performed  or  services  rendered.  This  last  had  the  remedy  by  action 
de  dolo  malo,  annexed  to  it.     Dig.  4.  3.  18. 

*  585  *  In  all  these  innominate  contracts,  the  obligation  to  performance  on 
one  side,  is  founded  on  actual  performance  by  the  other.  Otherwise  it  amounts 
to  no  more  than  a  mere  promise,  a  covenant,  an  agreement,  a  rACT,  which  the 
parties  may  be  under  a  natural,  but  under  no  civil  obligation  to  perform.  Dig.  2. 
14.  7.  4.  such  a  pact  is  called  nude  (nudum  pactum)  when  no  consideration  (causa) 
attaches  to  it ;  but  obligation  arises,  when  the  one  side  by  performance  in  con- 
formity to  the  agreement,  sufiTers  a  loss,  privation  or  inconvenience,  or  the  other 
side  by  accepting  becomes  benefitted  and  a  gainer,  either  as  principal  or  surety. 

Thus,  1  promise  to  give  you  one  horse  in  exchange  for  another.  This  is  not 
binding  on  either  side,  till  one  of  us  perform  his  part  of  the  agreement.  Then 
and  then  only,  a  consideration  attaches  to  the  pact,  and  an  obligation  arises  there- 

■   '  '      ■   ■  ^  ■    ■  ■  y 

potheca :  is  a  mortgage  of  the  right  to  real  property,  or  things  incorporeal ;  tlie 
debtor  continuing  in  possession.  Siipulatlo  :  a  verbal  contract  by  question  and 
answer.  Emptio  Venditio  :  buying  and  selling.  iMcatio  Condurtio  :  letting  and 
hiring.  Emphyteusis:  an  impToving  lease.  Mandntum :  a  commission  or  power. 
Societas :  partnership. 
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\ipo&  co^ztenflive  with  the  consideration.  This  is  like  our  doctrine  of  conditions 
precedent,  where  performance,  or  tender  of  performance  with  a  touts  terns  prest , 
most  be  set  out. 

In  all  these  innominate  contracts  and  nude  pacts,  time  was  allowed  to  the  par- 
ties to  reconsider  their  agreement :  locus  pasnitentia.  Thus,  if  I  tender  my  horse 
in  lieu  of  a  horse  agreed  to  be  given  me  by  my  neighbor,  and  he  takes  no  step 
thereupon  to  perform  his  part  of  the  agreement,  I  can  send  for  ray  horse  back 
and  refuse  to  accede  to  the  bargain.  In  contractibus  nominatis,  poenitentioB  locus 
est,  rebus  saltern  integris,  ita  ut  is  qui  dedit  ob  causam,  alium  statim  obliget,  ipse 
Vero  ei  non  obligatur  priusquam  alter  conventionem  impleverit.  Quapropter  re- 
bus integris  quod  dedit  potest  repetere,  per  condictionem  causa  data  causa  non  se- 
cuta.  QuflB  quidem  actio  non  nascitur  ex  contractu,  sed  ex  naturali  lequitate  qns 
non  patitur  rem  meam  esse  penes  alium  sine  causa.  Cod.  de  condict.  causa  data,  > 
causa  non  secuta.    Dig.  12.  7. 

There  are  some  good  observations  on  the  loctts  panitentuB  in  Lord  Kaimes^s 
principles  of  equity  Book,  1.  part  2.  sect.  7.  and  many  cases  put  where  it  app^^rs 
to  one  that  in  equity  it  ought  to  be  allowed. 

Pacts,  were  divided  into  civil,  pnetorian  and  simple.  Civil  were  those  to  which 
a  civil  right  of  action  was  subsequently  attached,  as  to  the  Donatio  inter  vivos  by 
Justinian.  Pretorian,  such  as  the  prietor  gave  a  right  of  action  upon,  as  the  Hy- 
potheca,  and  the  constitutum.  Simple,  such  as  raised  a  natural  obligation  only  to 
performance. 

The  doctrine  of  Nudum  pactum  has  been  long  recognised  in  the  English  law. 
Bracton  (who  as  Justice  Wilmot  says,  interwove  a  great  many  things  out  of  the 
Roman  law)  divides  pacta,  conventa,  into  nuda  pacta  and  pacta  vestita.  Ch.  1.  de 
actionibus.  See  also  Br.  ab.  tit.  action  sur  le  case.  40.  lb.  Dette  pi.  36.  79.  206. 11 
«*  586  H.  4.  32.  a.  9,  H.  5. 14.  *  3  H.  6.  36.  44  £.  3.  21 .  Sharrington  and  Pie- 
doll  y.  Strotton  Plow.  302.  308,  309.  7  and  8  El  Josdyn  v.  Laeiere,  12  Mod.  295. 

Wilmot  in  Pillans  and  Rose  v.  Van  Mien  op  and  Hopkins,  3  Burr.  1663,  inclines 
to  think  that  where  an  obligation  is  deliberately  entered  into  by  writing,  that  there 
can  be  no  nudum  ptutum.    The  good  sense  of  this  opinion  is  rather  pettishly  con- 
tradicted by  Skinner  in  his  argument  before  the   lords  in  Rann  v.  Hughes,  report- 
ed in  Br.  Pari.  Cs.  and  in  the  note  to  Mitchinson  v.  Htwson,  7  Term  Rep.  350.  a. 
which  settles  the  technical  distinction  of  contracts,  into  contract  6i//iaro2  (including 
unsealed  written  contracts)  and  contracts  by  specialty.  It  is  of  no  consequence  how 
the  law  is,  when  it  is  once  known  ;  but  it  was  surely  an  allowable  mistake  to  suppose 
that  a  contract  deliberately  put  down  in  writing,  was  not  a  parol  contract.     Wil- 
mot seems  to  have  had  in  his  mind  the  obligatory  effect  given  by  the  Roman  law 
where  the  prescribed  forms  of  verbal  stipulations  were  observed.      See  post.  Inst. 
3. 16.  1.  De  verbis  stipulaiionum.     But  among  the   Romans,  the   practice    was  to 
put  all    nominate  contracts  and  stipulations  in  writing,  which   when  carried  to  a 
magistrate  were  inserted  inter  acta,  registered  or  recorded  ;  and  the  parties  had  a 
copy   delivered  to  them   under  seal.      This  was  not  the  case   with  mere   pacts  or 
promises,   which  might  intervene  by  means  of  any  informal  words,  and  between 
absent  parties.    Justice  Wilmot's  opinion  I  apprehend  is  law   in  most  nations  on 
the  continent.     See  the  references  in  Wood  civ.  law  206. 

Although  in  the  words  of  the  lord  chancellor  in  Middleton  v.  Kenyon,  2.  Vez. 
jnnr.  408.  '^  a  bargain  without  consideration  is  a  contradiction  in  terms  and  can- 
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not  exist;"  yet  in  Kngland  this  does  not  apply  to  1st,  Bargains  entered  \nUhy 
writing  under  seal.  2dly,  Mcreantile  or  rather  ncfjotiable  paper  when  once  negoti- 
ated by  indoropinent :  for  as  between  the  maker  of  a  note  and  the  payee,  and  the 
drawer  of  a  bill  and  the  payee,  equitable  defences  may  be  set  up.  Tlie  exception 
depends  upon  its  negotiability,  and  that  negotiability  is  given  by  its  being  pot  in- 
to circulation  by  indorsement. 

With  respect  to  other  parol  contracts,  whether  verbal  or  written,  we  have  adopt- 
ed in  substance  the  civil  law  doctrine  on  this  subject,  and  the  want  of  considera- 
tion will  defeat  a  contract :  but 

Any  labor,  loss  or  inconvenience  sustained  by  the  plaintiff  at  the  request  of  the 
defendant — any  express  promise  to  pay  or  perform  what  the  promissor  was  under 
a  moral  obligation  of  pnying  on  performing  ;  whereon  see  Weanal  v.  Adney,  3  Bos. 
and  Pull.  247. — Any  promise  made  upon  the  strength  of  a  consideration  already 
passed,  but  originally  entered  into  at  the  request  of  the  promissor — or   in  consid- 

*  587    eration  of  services  *  to  be  rendered  on  a  future  day — or  in  consideration 
of  any  permission  given  by  which  the   promissor  is  benefitted — or  any  voluntary 
performance   of  an  act  beneficial  to  the   promissor,  which   the  performer  was    le- 
gally compellable  to  pnrform,  as  in  case  of  a  surety — will  support  an  action  of  as- 
sumpsit. 

But  though  natural  affection,  be  sufHcient  to  raise  a  use,  aid  a  trust  or  support  % 
deed  (Myddleton  v.  Lord  Ktnyon^  ub.  sup.)  it  will  not  support  an  assumpsit :  nor 
will  love  between  the  sexes. 

But  considerations  founded  on  promise  of  marriage,  will  support  a  subsequent 
promise.    Argenhrigkl  v.  Campbell,  and  wife,  3  Ueu.  and  Munf.  184.  Cro.  £1.  59. 

See  on  all  these  points,  and  the  other  parts  of  the  doctrine  of  consideration 
when  coupled  with  assumpsit,  the  modern  compilers,  Comyns  Dig.  Powel  on  con- 
tracts, Espinasse  and  Sclwyn's,  law  of  nis.  pri :  and  Comyns,  on  contracts. 

The  subject  is  but  meagcrly  treated  in  Pothier.  The  equitable  nature  of  the 
action  for  money  had  and  received,  is  treated  in  Moses  v.  M'Farlane^  2  1  Burr. 
005.     Haiokts  v.  Savnders,  Cow  p.  290. 

I  think  the  following  rules  collected  by  Wood  (p.  207)  for  the  construction  of 
contracts,  worth  inserting  in  this  place. 

These  rules  ought  to  be  observed  in  the  interpretation  of  contracts. 

b  The  agreement  in  a  contract  is  the  law  of  it. 

0  The  beginning  and  consideration  of  every  contract  is  to  be  considered. 

d  If  the  sense  of  the  contract  is  obscure,  that  sense  must  be  followed  which  is 
most  likely  and  probable,  or  most  according  to  common  practice. 

e  In  doubtful  cases  the  mildest  interpretation  is  the  safest. 

b  Contractus  legem  ex  Conventione  accipiunt.  D.  16.  3.  1.  G. 

c  UniuBcujusque  contractus  initium  spectandum  est,  et  causa.  D.  17.  1.  8.  Hoc 
•ervabitur  quod  "initio  convenit.  D.  50. 17.  23.  Cuj usque  Rei  potissima  pars  Princi- 
pium  est.  D.  1.2.  1. 

d  In  obscuris  inspici  solere  quod  verisimilius  est,  aut  quod  plcrumquc  fieri  solct. 
D.  50. 17.  114. 

e  Semper  in  dubiis  benigniora  prsefercnda.  D.  50.  17. 56. 

In  re  dubia  benigniorcm  interpretationem  seqiii  non  minus  justius  est,  quam  tu- 
tius.  D.  50.  17.  192.  1.  Semper  in  obscuris  quod  minimum  est  sequimur.  D.  50. 17. 
9,  Eligendum  est  quod  minimum  habet  iniquitatis.  D.  50.  17. 200 
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^  f  All  parts  of  the  contract  ought  to  be  explained,  the  one  by  the  otb-    *  588 
er,  and  regard  ought  to  be  had  to  the  preamble  of  it. 

g  If  the  intention  of  the  Parties  docs  evidently  appear,  the  intention  ought  to  be 
followed  rather  than  the  words  or  literal  sense  ;  and  sometimes  regard  ought  to  be 
had  to  the  custom  of  the  country. 

h  If  the  terms  of  a  contract  are  equivocal,  that  meaning  ought  to  be  followed 
which  relates  to  the  subject  of  the  agreement. 

i  Interpretation  ought  to  be  in  favor  of  him  that  is  to  be  obliged  by  the  covenant. 
For  he  that  is  obliged  may  be  presumed  that  he  designed  to  perform  the  least. 
And  it  was  the  other's  fault  that  he  did  not  express  himself  in  better  terms. 

k  If  an  agreement  is  in  tlie  disjunctive,  he  that  is  to  be  bound  hath  his  elec- 
tion. 

1  Sometimes  conjunctive  words  are  to  be  taken  disjunctively,  where  the  sense 
leads  to  it. 

m  Those  expressions  which  cannot  be  understood  in  any  sense  ought  to  be  re- 
jected, as  if  they  had  never  been  written. 

n  Super^Hous  words  do  not  make  a  writing  void. 

*  o  Express  words  sometimes  are  prejudicial,  which,  if  omitted,  had    *  589 
done  no  harm. 

p  If  the  error  of  the  notary  in  writmg  is  apparent,  the  contract  ought  to  be 
supported. 

• 

f  Plerumque  ea  quEe  in  projfationibus  convenisse  concipiuntur,  etiara  in  stipula- 
tionibus  repetita  creduntur.  D.  45.  1.  134. 1. 

g  In  ambiguis  orationibus  maxime  sententia  spcctanda  est  ejus  qui  eas  protulis- 
aet.  D.  50.  17.  96.  In  Conventionibus  contrahentium  voluntatem  potius  quam 
verba  spectari  placuit.  D.  50.  16.  219. 

Semper  in  Stipulationibus  /et  m  ceteris  contractibus  id  sequimur  quod  actum 
est.  Aut  si  non  apparant  quid  actum  est,  sequamur  quod  in  Regione,  in  qua  ac- 
tum est,  frequentatur*  D.  50.  17.  32. 

h  Quoties  idem  sermo  duas  scntentias  exprimit,  ea  potissimum  accipiatur  qu® 
rei  gerendiB  aptior  est.  D.  50.  17.  67.  Quoties  in  Stipulationibus  ambigua  Oratio 
est,  commodissimum  est  id  accipi,  quo  res  de  qua  agitur  in  tuto  sit.     D.  41.  1.  80. 

i  In  Stipulationibus  cum  quseritur  quid  actum  sit,  verba  contra  sitpulatorem  in- 
terpretanda  sunt.  D.  45.  1 .  38.  18.  Pactio  obscura  vel  ambigua  Venditori  et  qui 
locavit  nocere  placet,  in  quorum  fuit  potestatc  legem  apertius  conscribere.  D«  2. 
14.  39. 

k  Ubi  verba  conjuncta  non  sunt,  sufficit  alterutrum  esse  factum.  D,  50  17. 
110.  3. 

1  Conjunctio  nonnunquam  pro  disjunctione  accipitur.  D.  50.  16.  21 « 

m  QuflB  ita  sunt  scripta  ut  intelligi  non  possunt,  perinde  sunt  ac  si  scripta  non 
essent.  D.  50. 17.  73.  3. 

n  Non  soIent  qusD  abundant  vitiare  scripturas.  D.  50.  17.  94.  Qus  Dubitationis 
tollends   causa  contractibus  inseruntur.  Jus  commune  no^  Iiedunt.  D«  50. 17.  81. 

o  Expressa  nocent,  non  expressa  non  nocent.  D.  50.  17. 195. 

p  Si  Librarius  in  transcribe nd is  Stipulationis  verbis  crrasset,  nihil  nocet%  D.  50. 
17.92. 
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q  In  all  contracts,  where  no  day  of  performance  is  added,  the  peformanee  onght 
to  be  presently. 

r  He  that  is  to  pay  or  deliver,  is  in  no  delay,  till  after  the  last  moment  of  the 
day  appointed. 

8  A  time  is  fixed  for  the  sake  of  him  that  is  to  be  obliged. 

t  No  one  ought  to  be  answerable  for  inevitable  accidents,  unless  he  entered  into 
covenant  to  stand  to  them. 

u  Every  thing  may  be  dissolved  by  an  act  contrary  to  that  which  at  first 
made  it. 

w  No  one  can  do  an  act  to  himself  i  as  one  cannot  mortgage  to  himself,  or  buy, 
&c.  what  is  his  own. 

X  The  agreements  of  private  persons  are  not  valid,  if  they  are  derogatory  to 
the  public  interest. 

y  Those  that  do  mistake  do  not  consent. 

•590  *z  What  is  prejudicial  to  the  Parties  contracting,  is  prejudical  to 
their  heirs  or  successors. 

a  No  man  is  cheated  that  knows  it  and  consents  to  it. 

b  An  obligation  to  perform  what  is  impossible  is  void. 

c  He  that  is  to  bear  the  loss  of  any  thing,  ought  to  receive  the  profits  of  it. 

d  He  that  contracts  with  another,  ought  to  know  who  be  deals  with,  his  state 
and  condition. 


q  In  omnibus  obligationibus  in  quibus  dies  non  ponitur,  preesenti  die  debetur. 
D.  50,  17.  14. 

r  Totus  dies  arbitrio  solventis  tribui  debet.  1.  3.  16.  2. 
^      s  In  Stipulationibus  promissoris  gratia  tempus  adjicitur.  D.  50. 17.  17. 

t  Que  sine  culpa  accidunt  a  nullo  priestantur.  D.  50. 17.  23. 

u  Nil  tam  naturale  est  quam  eo  gencre  quodque  dissolvere,  quo  colligatum  est. 
D.  50,  17.  35.  Omnia  qus  jure  contrahuntur  contrario  jure  pereunt.  D.  50.  17. 
100.  Fere  quibus  cunque  modis  obligamur  in  contrarium  actis,  liberamur,  et 
cum  quibus  modis  acquirimus,  iisdem  in  contrarium  actis  amittimos.  D.  50. 
17.  153. 

w  Neque  pignus,  neque  depositum,  nequc  precarium,  neque  emptia,  neque  loca- 
tio  rei  sue  consistere  potest.  D.  50. 17.  45. 

X  Privatorum  conventio  Juri  publico  non  derogat.  D.  50.  17.  45.  1. — Utilitas 
publica  priefertar  contractibus  privatorum.  C.  12.  63.  3. 

y  Non  videntur,  qui  errant,  consentire.  D.  50. 17.  116.  2.  In  omnibus  Rebus 
qufe  Dominium  transferunt,  concurrat  oportet  Affectus  ex  utraque  parte  contrahen- 
tium.  D.  44.  7.  55. 

X  Quod  ipsis  qui  contraxerunt  obstat,  et  successoribus  eorum  obstabit.  D.  50. 17  . 
143.     Non  debeo  melioris  Conditionis  esse  quam  auctor  mens.  D.  50.  17.  175.  1. 

a  Nemo  videtur  fraudare  eos  qui  sciunt  et  consentiunt.  D.  50.  17. 145. 

b  Impossibilium  nulla  obligatio  est.  D.  50.  17.  185.  £a  que  dari  impossibilia 
sunt,  vel  que  in  rerum  natura  non  sunt,  pro  adjectis  habentur.  D.  50. 17. 135.  vid. 
D.50.17. 182.  andl83. 

c.  Secundum  naturam  est  commoda  cujusque  Reieum  sequi  quern  sequuntur  in- 
commoda,  et  e  contra.  D.  50.  17. 10.  £x.  qua  persona  quis  lucrum  capit,  ejus  fac- 
turn  prsstare  debet.  D.  50.  17.  149. 

d  Qui  cum  alio  contrahit  vel  est,  vel  esse  debet,  non  ignarus  conditionis  ejus. 
D.  50. 17. 19. 
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«  An  agreement  to  cheat  is  not  valid. 

f  No  one  ought  to  enrich  himself  by  doing  injustice  to  others. 

*  No  man  shall  take  a  benefit  of  his  own  wrong. 

g  Contracts  against  law  and  good  manners  are  not  to  be  observed, 
h  No  one  ought  to  be  suffered  to  act  against  his  own  agreement. 
i  If  one  confirms  what  has  been  done  in  his  name,  he  shall  be  esteemed  to  liave 
given  a  commission  for  it. 

*  k  The  solemn  form  of  contracts  cannot  be  altered  by  private  agree-    *  591 
ment,  though  the  accidental  circumstances  may  be  altered. 

1  A  legal  contract  may  continue  in  force,  though  a  case  afterwards  happens  from 
whence  it  could  not  commence. 

m  A  debtor  is  rather  to  be  favored  than  a  creditor. 

n  Creditors  upon  good  consideration  ought  to  be  paid  before  those  that  claim 
by  gift,  &c. 

o  He  that  has  been  forgiven  a  debt  may  be  supposed  to  have  received  so  much 
money. 

p  It  is  one  thing  to  gdl,  and  another  thing  to  consent  to  a  eale  ;  where  there  is 
a  different  reason  for  it,  or  where  the  consent  is  to  be  from  a  different  person. 

q  He  that  may  alienate  may  consent  to  the  alienation,  where  there  is  the  same 
reason  for  the  one  as  well  as  t^e  other, 

r  He  that  may  give  a  thing,  may  sell  it,  unless  a  particular  law  forbids  it. 

B  No  one  takes  away  a  thing  by  force  that  pays  the  full  price  of  it. 


e  Non  valet  si  convenerit  ne  Dolus  priestetur.  D.  50. 17.  23. 

f  Jure  natursB  lequum  est  neminem  cum  alterius  detrimento  fieri  locupletiorem. 
D.  50. 17.  206. 

*  Nemo  ez  suo  delicto  meliorem  suam  Conditionem  facere  potest.  D.  50. 
17.  134.  1. 

g  Pacta  qucB  turpem  causam  continent  non  sunt  observanda,    D.  2. 14.  27.  4. 

h  Nemini  licet  ad  versus  pacta  sua  venire  et  contrahentes  decipere.  C.  2. 
3.  29, 

i  Si  quis  ratnm  habuerit  quod  gestum  est,  obstringitur  mandati  actione.  D.  50. 
17.  60.     Ratihabitio  retrotrahitur  et  mandate  comparatur.  X.  de  Reg.  Juris  10. 

k  Nee  ez  preetorio  nee  ex  solemni  Jure  privatorum  conventione  quicquam  im- 
mutandom  est,  quamvis  obligationum  cause  pactione  possunt  inynutari  et  ipso 
Jure.  D.  50. 17.  27. 

1  Non  est  novum  ut  que  semel  et  utiliter  constituta  sunt,  durent  licet  ille  casus 
eztiterit,  a  quo  initium  capere  non  potuerunt.  D.  50.  17.  85.  1. 

m  Favorabiliores  Rei  potius  quam  Actores  habentur.  D.  50.  17.  38. — Cui  damns 
Actiones,  eidem    ezceptionem  competere  multo  magis  quis  dixerit.  D.  50. 17. 

156.  1. 
n  In  re  obscura  melius  est  favere  repetitioni  quam  adventitio  lucre.    D.  50.  17. 

41,  1. 

o  Si  quis  obligatione  liberatus  sit,  potest  videri  cepisse.     D.  50. 17.  115. 

p  Aliud  est  vendere,  aliud  vendenti  consentire.  D.  50.  17.  26. 

q  Cum  quis  alienare,  poterit  et  alienationi  consentire.     D.  50.  17. 165. 

r  Cujus  est  donandi,  eidem  et  vendendi  et  concedendi  jus  est.  D.  50.   17.  163. 

s  Nemo  prsdo  qui  pretium  numeravit.  D.  50. 17.  126. 


542  NOTES. 

t  The  creditor  of  my  creditor  cannot  make  a  demand  of  me  by  ptiying  my 
debt. 

*  592    *  u  He  that  delays  to  pay  what  is  due,  pays  less  than  is  due. 

w   He  ceases  to  be  a  debtor  that  has  a  good  exception  or  plea  in  his  defence. 

X  He  does  not  delay  payment  who  is  willing  and  urgent  to  try  the  right. 

y  The  creditors  are  not  defrauded  if  a  debtor  does  not  improve  his  estate,  but 
when  he  alienates  a  part  of  it. 

z  He  is  defrauded  who  is  hindered  from  advantages  that  might  have  been  made, 
as  well  as  from  present  profit. 

a  In  buying  and  selling  the  law  of  nations  connives  at  some  cunning,  and  over- 
reaching in  respect  of  the  price. 

b  No  one  is  supposed  to  be  deceived  while  he  acts  according  to  law. 

c  The  same  thing  cannot  be  demanded  twice  of  the  same  person  by  virtue  of 
the  same  obligation. 

d  In  contracts  the  heir  is  answerable  for  the  frauds  of  the  deceased,  where  there 
is  a  covenant  to  bind  him. 

e  No  one  can  have  a  title  by  the  fraud  of  another  that  acts  for  him. 

*  593  f  *Fraud  is  not  to  be  judged  of  by  the  event  only,  but  also  by  the 
-design. 

g  He  who  is  {»ersuaded  that  he  has  a  right,  may  be  guilty  of  a  mistake,  and  not 

•of  deceit. 

-  ■  ■  '  ■ 

t  Nemo  ideo  obligatur  quia  recepturus  est  ab  alio  quod  prsstiterit.  D.  17. 
171. 

«u  Minus  solvit  qui  tardius  solvit.     Nam  et  tempore  minus  solvit.    D.  50. 16,  12. 
1.     Plus  est  statira  dare,  minus  est  post  tcmpus  dare.  I.  3.  20  5. 

w  Desinit  Debitor  esse  is  qui  nactus  est  exceptionem  justam,  nee  al  oequitate 
natural i  abhorentem.     D.  50. 17.  66. 

X  Qui  sine  dole  malo  ad  Judicium   provocat,  non   vidctur  moram  facere.     D. 

r»o.  I7.(i3. 

y  Non  fraudantur  Creditores  cum  quid  non  acquiritur  a  Depitore,  sed  cum  quid 
'Ic  boni?-  diminutur.     D.  50.  If  .134. 

ir  Gcncralitur  cum  de  Fraude  disputatur  non  quid  habeat  Actor,  sed  quid  per 
^dv«*r^arium  habere  non  potuit,  considerandum.     D.  50.  17.  78. 

a  In  pretio  ^mptionis  et  venditionis  naturalitcr  licet  contrahentibus  se  circum- 
venire.     D.  4.  4.  16.  4. 

b  Non  capitur  qui  Jus  publicum  scquitur.     D.  50.  17.  116.  1. 

c  Bi>na  fides  non  patitur  ut  bis  idem  exigatur.  D.  50.  17.  57.  Quoties  concur- 
Tunt  plures  Actiones  ejusdem  rei  nomine,  una  quis  experiri  debet.  D.  50.  17. 
43.  1. 

d  In  contractibus  quibus  Doli  prectatio  vel  bona  fide^  inest,  Uteres  in  solidum 
tenctur.  D.  50.  17.  152.  In  contractibus  successoris  ex  dole  eorum  quibus 
Buccesserunt,  non  tantum  in  id  quod  pervenit,  vcrum  etiam  in  solidum  tenentur. 
D.  50. 17.  157.  2. 

e  Alterius  circumventio  alii  non  prcDbet  actionem.     D.  50.  17.  49, 

f  Fraudis  interpretatio  semper  in  Jure  Civili  non  ex  cventu  duntaxat  sed  ex 
tsonsilio  quoque  consideratur.     D.  50.  17.  79. 

g  Nemo  videtur  dolo  cxequi,  qui  ignorat  causam  cur  non  debeat  potcre.  D«  50. 
17.  177.  1. 


NOTES.  643 

h  He  that  promises  to  pay,  must  have  so  much  time  allowed  for  payment,  as 
the  distance  of  the  place,  or  the  nature  of  the  thing  promised  does  require. 

i  A  madman  cannot  contract  at  all,  no  not  with  the  consent  of  his  guardian } 
but  a  minor  above  seven  years  of  age  may  contract  by  himself,  where  it  is  to  his 
own  advantage ;  and  in  all  cases  with  the  consent  of  his  guardian  when  he  is 
above  tliat  age. 
Thus  far  of  obligation:*,  covenants  and  contracts  in  general. 
TU.  XX.  §  1.  I>£  mutito^  p.  245.  Loan.  This  is  a  nominate  contract,  strictiju- 
risj  unilateral.     The  remedy  is  by  personal  action  :  certi  eondiciio.     Dig.  12.  1. 

Hence  interest  is  not  due  unless  by  express  stipulation,  or  agreement.  Dig. 
22.  1.  3  and  30.  Dig.  16.  3.  261.  It  relates  to  perishable  articles  chiefly ;  res  fun- 
gibiles ;  quarum  una  alterius  vice  fungitur,  as  wine  for  wine  :  grain  for  grain  : 
money  for  money. 

The  borrower  hp-s  the  property  in  the  thing  lent :  herein  the  mutuum  differing 
from  the  commodatum.  Mutuum  as  the  civilians  say  quaintly,  quia  ex  meo  tuum 
fit.  Herein,  it  is  required,  1st,  that  the  leaner  should  own  the  commodity  with 
power  of  disposal :  21y,  in  case  of  loss,  it  falls  on  the  borrower. 

§  2.  De  indehito  soluto^  p.  245.  This  is  agreeable  to  the  general  principle,  In  re 
obscura  melius  est  favere  repetitioni  quam  adventitio  lucre.  It  is  more  expedient 
to  favor  the  Plaintiff  in  re-demanding  what  ought  not  to  have  been  received,  than 
the  accidental  or  adventitious  gain  of  the  defendant.  See  further  on  the  subject 
of  this  section  post  Inst.  3.  26.  6  &/  7. 

*  The  eondictio  indebitij  approaches  more  nearly  than  any  other  form    *  594 
of  action  in  the  Roman  law,  to  our  action  for  money  had  and  received  ;    and  the 
leading  principle  of  that  action  is  stated  in  the  present  section  viz.  si  apparet  eum 
dare  opportere  ;  if  the  defendant  ought  as  an  honest  man,  to  pay  the  money. 

The  law  laid  down  in  the  present  section,  that  money  paid  by  Mistake  whether 
of  fact  or  law  may  be  re-demanded  (repetita)  if  in  justice  it  ought  to  be  repaid,  is 
acknowledged  not  only  in  Tomkins  v.  Barnet,  1  Salk.  22.  Moses  v.  M'Farlan,  2 
Burr.  1012.  Farmer  v.  .Arundel,  2  Sir  W.  Black,  rep.  824.  Bize  v.  Dickason,  1 
Term  Rer.  286.  Butler  v.  Harrison.  Cowp.  565.  Stevenson  v.  Mortimer,  Cowp. 
806,  but  in  the  later  decisions  also  of  the  English  law.  Thus,  in  Townson  v.  Wil" 
son^  et  aU  1  Camp.  N.  P.  Rep.  396,  assumpsit  lies  against  Parish  officers  by  the 
putative  father  of  a  bastard  child,  to  recover  the  surplus  of  money  paid  to  them  as 
an  indemnification  for  expenses,  the  child  soon  aAer  dying.  So,  no  action  can  be 
maintained  upon  a  note  given  by  such  putative  father,  beyond  the  amount  of  dam- 
nification. Cote  V.  Gower,  6  East,  110.  JVild  v.  Grijffin,  5  Esp.  Ca.  141  :  agreea- 
ble to  the  rule  of  the  Roman  law,  that  eondictio  indebiti  non  datur  ultra  quam  lo« 
cnpletior  factus  est  qui  accepit.    Daley.  Sollety  3  Burr.  2133. 

So  in  Buck  v.  Buck,  1  Campb.  547,  the  ground  whereon  the  court  non-suited 
the  plaintiff  was  the  illegality  of  the  transaction,  and  plaintiff  and  defendant  being' 
in  pari  delicto,  there  was  no  reason  to  contravene  the  rule  melior  est  conditio  pos' 

h  Nihil  peti  potest  ante  id  tempus  quo  per  rerum  naturam  persolvi  poasit.  D« 
50. 17.  186. 

i  In  negotiis  contrahendis  alia  causa  habita  est  Furiosorum,  alia  eorum  qui  fart 
possunt,  quamvis  Actum  rei  non  intelligerent.  Nam  Furiosus  nullum  negotium 
contrahere  potest :  Pupillus  omnia  Tutore  authore  agere  potest.    D.  50. 17.  5. 
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sidentis :  this  conforms  with  TomkiTts  ▼.  Bennet,  cited  1  Viner,  269,  see  abo  Hmo^ 
son  V.  Hancock,  8  Term  Rep.  575. 

So  in  Rogers  v.  Kelly ,  2  Campb.  123,  the  same  principle  was  contended  for,  tiz. 
that  money  mistakenly  paid  may  be  recovered  :  but  the  nonsuit  proceeded  on  the 
action  being  brought  against  the  wrong  person. 

The  general  principle  is  also  laid  down  by  Shippen  in  Levy  v.  B.  of  17.  Stales,  1 
Binn.  27. 

But  where  both  parties  are  under  a  common  mistake,  the  one  cannot  recover 
of  the  other,  if  the  person  suing  has  derived  any  benefit  whatever  from  the  tran»- 
action.     Taylor  v.  Hare,  1  new  rep.  (4  Bos.  vV.  Pul.)  260. 

Nor  can  money  paid  with  full  knowledge  at  the  time  of  all  the  circumstances 
of  law  and  fact,  be  recovered  back.  BUhie  v.  Lumley  and  others,  2  East,  4,  69. 
Cartwright  v.  Rowley,  2  Esp.  Rep.  723.  Knits  v.  Hall,  1  Esp.  rep.  84.  Brown  v. 
M'Kinally,  lb.  279. 

Nor  can  money  be  re-demanded,  if  it  be  paid  where  the  law  would  not  compel 

*  595  payment,  but  where  natural  equity  would  dictate  it.  Bize  v.  Dickason,* 
1  Term  Rep.  286.  Astley  v.  Reynolds,  Str.  915.  Farmer  v.  Arunddl,  2  Sir  W. 
Bl.  rep.  824.    Moses  v.  M'Farlan,  2  Burr.  1012. 

Where  honet  is  paid  by  a  person  deceived,  he  may  recover  it.  Hasser  v. 
fVallis,  1  Salk.  2S.  289.     Tkomas  v.  fVkip,  Bull.  N.  P.  130.  35. 

Where  money  has  been  paid  under  judgment  of  a  court  of  competent  jurisdic- 
tion,  it  cannot  be  recovered.    The  great  case  of  Moses  and  Macferlan,  2  Burr. 
1005,  in  which  Ld.  Mansfield  traced  the  liberal  principles  that  ought  to  govern 
the  action  for  money  had  and  received,  has  not  met  with  the  perfect  sanction  of 
the  profession.     It  was  shaken  in  principle  by  Marriot  v.  Hampton,  7  Term  Rep. 
269.  and  Brown  v.  MKinally,  1  sup.  and  Ch.  J.  Eyre  strongly  combats  the  form 
of  action  in  Philips  v.  Hunter,  2  Hen.  Black.  416.     The  old  cases  are  discordant; 
see  Barehone  v.  Brent ;    Mead  v.  Death  and  Pollard  ;   and  Sir  Rich,  Jfewdigate  y . 
Davy,  cited  by  Viner,  1  Vin.  ab.  268.  269.  from  Vern.  176.  1  Salk.  22.  Lord  Ray.. 
742,    I  fully  concur  with  the  principles  of  Lord  Mansfield's  decision  in  Moses  y. 
Macfarlan.    The  court  of  conscience  determined,  that  they  were  not  eompetent 
to  enter  into  a  consideration  of  the  agreement  set  up  as  a  defence  against  the  in- 
dorsements.     The  money  therefore,  was  not  recovered  by  Macfarlan  against 
Moses  by  the  judgment  of  *^  a  court  of  competent  jurisdiction  :  "    else,  I  allow,  it 
would  be  conclusive.    If  my  suit  depends  upon  considerations,  which  the  court 
before  whom  /  am  brought,  is  prohibited  from  discussing,  surely  my  case  has  not 
been  determined  by  their  passing  upon  evidence  incomplete  and  imperfect,  not 
from  any  fault  or  neglect  in  me,  but  incapacity  in  them.    The  form  of  action,  in 
my  opinion,  sufficiently  embraces  the  principle  of  the  case. 

Where  honey  has  been  paid  on  a  void  authority  it  may  be  recovered.  Lamine 
y.  Dorr  ell,  2  Lord  Raym.  1216.  Sir  Rich.  JS^ewdigate  v.  Davy,  1  Lord  Ray.  742. 
Bull.  N.  P.  133,  which  was  for  money  formerly  recovered  in  the  high  court  of 
commissioners  temp«  Jas.  2  :  Feltham  v.  Terry,  Cowp.  419.  Lot  207.  where  money 
was  paid  to  an  overseer  on  a  conviction  afterwards  quashed.  Jacob  v.  Men,  1 
Salk.  27.  where  the  attorney  of  an  administrator  improperly  appointed,  was  held 
liable  to  an  Executor. 

But  see  the  following  cases  which  are  at  first  sight  adverse  to  these  last  men- 
tioned decisions.    Pond  v.  Underwood,  2  Lord  Ray.  1210.    Sadler  v.  Evans^  4 
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Barr.  Id86.  Mien  v.  Jhindas,  3  Term  rep.  125.  The  question  is,  whether  the 
person  or  the  court  who  gave  the  authority,  were  competent  to  give  it,  at  the  time 
when  it  was  given.  If  so,  money  received  under  such  an  authority  is  not  recov- 
erable again  by  the  person  paying  it :  otherwise  it  is, 

*  Money  paid  on  a  consideration  that  has  failed,  or  on  a  contract  not  *5d6 
performed,  may  be  recovered,  per  Ashurst  in  SlraUon  v.  RastaLl^  2  Term  Rep.  369. 
So  in  cases  of  contracts  for  the  sale  of  houses  and  lands,  where  they  are  not 
completed,  or  where  the  title  is  defective.  The  cases  herein  cited  by  Comyns  (on 
contr.  2d  Vol.  p.  52.  N.  seq.)  I  shall  merely  enumerate  for  the  present,  Burrough 
V.  Skinner,  5  Bur.  2.  2630.  Flurean  v.  Thornhill,  2  Bl.  rep.  1078.  Richards  v. 
Barton,  1  Esp.  N.  P.  rep.  268.  Camfidd  v.  QUhert,  4  Esp.  N.  P.  rep.  223.  Cham- 
bers  V,  Griffiths,  et  al.  1  Esp.  N.  P.  Kep.  150.  compared  witli  Johnson  v.  Johnson^ 
3  Bos.  and  Pull.  J62.  Hunt  v.  SUh,  5  East  449,  Farru,  v.  Mghtingal,  2  Esp.  N. 
P.  Rep.  639.  Elliot  v.  Edwards,  3  Bos.  and  Pull.  181.  Jlpass  v.  Watkins^  6 
Term  Rep.  516.  Bret  v.  Holbtach,  Doug.  654.  Cripps  v,  Reade,  6  Term  Rep. 
606.  Robinson  v.  Jnderton,  Peake's  N.  P.  Ca.  94.  Gunais  et  al.  v.  Erkeart,  X 
Hen.  Bl.  rep.  289.     All  these  cases  are  cited  in  the  same  order  by  Comyns. 

1  forbear  to  notice  here  the  question  of  damages  in  case  of  eviction,  because  al- 
though connected  with  this  part  of  the  subject,  it  may  be  more  properly  treated 
under  the  head  of  bargain  and  sale,  or  the  action  ex  empto. 

This  Action  lies  in  England  for  money  paid  on  purchase  of  annuities,  where 
title  is  not  ready  to  be  tendered  on  the  day  agreed  on.  See  the  cases  in  2  Com- 
yns Contr.  66. 

Cases  where  this  action  has  been  brought  to  recover  money  received  on  con- 
tracts, rescinded  or  not  performed,  depend  upon  the  actual  rescinding  or  putting 
an  end  to  the  contract  itself.  If  one  of  the  parties  is  empowered  to  do  this,  or  if 
both  parties  consent  that  it  shall  be  done,  then  the  action  for  money  had  and  re- 
ceived may  be  brought :  but  if  the  contract  still  continue  open,  the  remedy  is  an 
action  for  damages,  wherein  the  contract  must  be  stated  and  breaches  assigned. 
Towers  v.  Barrett,  1  term.  rep.  134, 1  Com.  Dig.  134.  citing  3  Lev.  364.  Weston 
V.  Downey,  Doug.  23.  Power  v.  JVUls,  Cowp.  818.  Pai/ne  v.  Whale,  7  East.  274, 
Cooke  V.  Munstone,  4  Bos.  and  Pull.  351.  Dutch  v.  Warren,  Str.  406. 2  Burr.  1010. 
Holmes  v.  Hall;  6  Mod.  161 .  Hogan  v.  Shec,  2  Esip.  rep,  522.  Giles  v.  Edwards^ 
7  term.  rep.  181.    Dewbury  v.  Chapman,  Comber.  341.  Holt's  rep.  35. 

Comyns  under  this  head  states  the  case  of  fees  received  by  counsel  for  business 
not  performed,  which  are  not  considered  a^  recoverable  in  this  action. 

Notwithstanding  a  dictum  in  Marsh  v.  Kavcnford,  Cro.  El.  59.  and  a  case  in  2 
Leon.  111.  fees  to  counsel  are  now  considered  as  yuiddam*  honorarium;  *597 
a  present,  not  a  payment ;  and  they  arc  not  recoverable  by  legal  suit  if  not  paid, 
nor  subject  to  repetition  when  they  have  been  paid.  Thornhill  v.  Evans,  2  At. 
332.  3  Bl.  Comm.  28.  Turner  v.  Philips,  Peake's  cas.  N.  P.  122.  Charley  ▼.  Bol- 
cott,  4  term  rep.  317.  The  fees  of  physicians  are  on  the  same  footing;  but  this 
rale  does  not  extend  to  surgeons,  apothecaries,  attorneys,  solicitors  or  proctors, 
who  may  demand  by  this  action  pay  for  their  services.  In  the  courts  of  Pennsyl- 
vania the  practitioners  act  in  the  capacities  of  attorneys  and  counsel  also,  and  can 
demand  fees  as  I  apprehend,  in  the  former  capacity  only.  But  if  a  fee  be  given 
as  a  consultation  fee,  a  retaining  fee,  or  for  legal  advice,  these  will  be  sufficient 
considerations  to  prevent  the  repetition  of  it.    That  a  fee  may  be  recovered  from 
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an  attorney  in  whatever  capacity  acting,  paid  beforehand  for  the  perfbrmanee  of 
business  not  subsequently  performed,  has  been  directly  determined  in  onr  eoarts. 

At  Rome,  the  counsel  (Defensors)  were  the  Patrotii^  who  were  the  orators  and 
pleaded  the  cause  :  J^dvocati,  assistant  counsel :  Procuratortt^  proctors,  managed 
the  affairs  of  absent  clients  under  special  authority :  the  ^tgotiorum  Gestares^ 
were  agents,  or  attornies  in  fact,  under  a  general  appointment :  CognitortSy  tranB- 
acted  the  business  of  clients  who  were  on  the  spot.  For  a  long  time,  the  patroni, 
received  no  fee  as  such  for  any  particular  cause  ;  but  it  was  the  custom  for  their 
clients  to  make  them  presents,  and  bequeath  them  legacies.  Cicero  mentions  it 
to  the  honor  of  Lucullus,  that  he  received  great  sums  in  this  way ;  and  boasts 
that  he  himself  had  gained  by  this  single  article  about  £200,000  sterling.  Nepos 
also  mentions  the  sums  so  given  to  Atticus,  as  much  to  his  credit.  Middleton's 
life  of  Cicero,  V.  2.  p.  514.  In  the  time  of  Cicero,  only  one  counsel  was  allowed 
on  a  side  :  hence  he  occupied  four  days  in  his  oration  pro  Clutntio^  according  to 
Pliny,  Ep.  L.  1  Ep.  80. 

In  the  time  of  Pliny  the  younger,  there  were  two  allowed  in  oases  of  impeach- 
ment :  but  they  had  their  portion  of  time  assigned  to  them.  Plin.  Ep.  L.  2  £p. 
and  Lib.  4.  Ep.  9.  In  his  time  also,  they  received  fees ;  and  the  senior  counsel 
were  accustomed  to  take  into  causes,  the  younger  members  of  the  bar.    lb.  Lib. 

6.  Ep.  23.  But  by  some  of  the  later  emperors  the  practice  of  taking  fbes,  was 
strictly  prohibited.  In  Justinian's  time  the  fee  Fnemium  Honorarium,  was  not  to 
exceed  100  aurei,  for  each  cause.  Dig.  50.  13.  1.  12.  But  if  nothing  was  given 
or  promised,  they  might  sue  for  a  reasonable  compensation.  Their  office  was 
fuhlici  juris,  and  they  might  be  compelled  to  act.    Cod.  2.  6.  7.    Cod.  1. 16.  7, 

*59d  Dig.  3.  1.  4.  Students  underwent  an  examination.  *  Cod.  2. 8.  3.  Cod. 
2.  7.  8  and  17.  If  counsel  used  abusive  language,  or  defended  their  client  by  false 
statements,  or  betrayed  his  cause,  (Pravaricatores)  they  were  suspended,  removed 
or  otherwise  punished.     Cod.  2.  6  6.    Dig.  48.  10.  13. 1.     Cod.  3. 1. 14.    Cod.  2. 

7.  1.  There  was  a  treasury  advocate,  similar  to  oar  attorney  general;  a  salary 
officer,  employed  in  public  prosecutions.     Cod.  2.  9.  4  and  10. 11.  5. 

Notorious  criminals  were  not  allbwed  advocates.  Cod.  3. 12.  8.  this  seems  to 
be  the  origin  of  the  English  practice,  where  counsel  allowed  to  a  defendant  in  a 
criminal  cause,  is  ex  gratia.     Criminals  were  bound  to  appear.    Dig.  48. 1.  3. 

In  England,  and  In  this  country  also,  as  1  presume,  the  courts  interfere  in  a 
summary  way  respecting  the  conduct  of  the  bar.     Turner  v.  Philips,  ub.  sup. 

Money  had  and  received  will  lie  for  premiums  paid  on  marine  insurance,  in 
c|ise8  dependant  upon  condition — where  no  risk  has  been  run — dE^.  &c.  whereon 
consult  2.  Comyns  Contr.  86.  and  the  compilers  on  insurance  for  references  to 
the  cases.  Park,  Marshall,  &c. 

The  ACTION  lies  to  recover  back  money  paid  on  an  illegal  contract  not  executed, 
and  when  the  suit  aids  the  spirit  of  the  law,  by  proceeding  in  disaffirmance  of  the 
contract.    Sec  the  cases  collected  by  Comyns,  2  Com.  Contr.  108.  et  seg. 

Sometimes  the  right  to  an  office  may  be  tried  by  indebitatus  assumpsit  against 
the  present  holder  of  it,  to  recover  the  legal  fees  received  :  and  here  also  I  refer 
to  Comyns 's  collections  of  the  cases ;  which  I  have  adopted,  not  for  the  purpose 
of  borrowing  from  a  book  that  deserves  to  be  popular  among  the  profession,  but 
because  his  arrangement  gives  me  an  opening  for  observations  that  I  can  the 
more  appropriately  introduce. 
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i  wish  ilkonej  had  and  receired,  had  been  brought  long  ago  for  fees,  in  eases  of 
removals  from  office,  by  the  governors  of  this  state  ;  for  there  are  so  many  objec- 
tions to  the  practice,  that  I  cannot  consider  the  right  of  removal  as  fully  settled 
even  at  this  day.  It  is  indeed  a  crying  evil ',  tending  in  the  last  degree  to  degrade 
and  demoraliie  the  political  character  of  the  citizens ;  exciting  and  fostering  an 
inexorable  spirit  of  political  party,  of  selfish  and  insidious  hostility,  of  avaricious 
and  ambitious  turbulence,  destructive  of  private  harmony  and  public  confidence, 
and  it  threatens  to  fill  the  offices  that  ought  to  be  the  rewards  of  knowledge,  ex- 
perience and  good  character,  with  men  who  have  nothing  to  recommend  them  but 
noisy  insolence  and  servile  *  ignorance.  1  most  sincerely  wish  the  con-  *  599 
■titution  itself  could  be  freed  from  the  imputation  of  giving  sanction  to  this  prac- 
tice. Therefore,  whatever  may  be  the  result  of  the  attempt,  I  shall  offer  a  few 
considerations  to  show  that  some  doubts  may  be  entertained,  whether  a  fair  con* 
■truction  of  that  instrument  will  justify  the  practice  in  question. 

By  Section  8.  Article  2.  of  the  constitution  of  Pennsylvania,  the  governor  has 
a  general  power  of  appointing  *'  all  oficersy  whose  offices  are  established  by  that 
eonstUutionj  or  shall  be  established  by  law,  and  whose  appointmenls  are  not  other- 
wise provided  for.** 

Can  he  make  an  appointment  for  a  less  term  than  for  life,  under  the  power  thus 
given  to  him  by  the  constitution  .'  For  he  has  no  otlier  power  in  this  respect,  than 
what  he  derives  from  the  words  above  quoted.  The  law  of  April,  3,  1804,  ch. 
S501,  contains  nothing  to  affect  this  question. 

The  constitatton  is  a  part  of  the  law  of  the  land ',  and  must  be  construed  ac- 
cording to  the  common  rules  of  construing  all  legal  instruments  assigning  powers, 
conferring  privileges,  or  enjoining  duties ;  to  wit,  in  the  way  most  likely  to  promote 
the  publi(i  good,  and  least  likely  to  infringe  on  the  liberties  of  the  people.  The 
govemof  of  the  state  is  (not  the  servant,  but)  the  agent  of  the  people  :  and  his 
powers,  privileges,  and  duties,  are  to  be  construed,  not  in  the  way  most  servicea- 
ble to  his  interest,  but  to  their's.  Premising  these  observations,  I  submit  to  the 
reader,  that 

1st,'  A  power  to  appoint  to  an  office  that  is  vacant,  does  not  imply  a  power  to  re- 
move from  an  office  that  is  filled. 

21y,  A  power  to  appoiht  to  public  offices  becoming  vacant,  is  necessary  to  the. 
public  good,  which  requires  them  to  be  filled  :  but  the  power  to  remove  a  deserv- 
ing officer,  may  serve  to  gratify  private  animosity,  or  promote  electioneering  in- 
terests, or  remunerate  electioneering  services,  but  it  is  not  necessary  for  the  pub- 
lic good.  The  puhUe  interest,  requires  no  other  condition  to  the  appointment, 
than  btns  se  gesserity  ao  long  as  the  person  appointed  shall  behave  himself  well.  S 
ABstmth.  Rep.  620/  621;    DeioereWs  case. 

3dly,  A  power  to  appoint  generally,  does  not  imply  a  power  of  removal  accord- 
ing to  modem,  as  well  as  ancient  decisions.  Co.  Litt.  233.  a  b.  1  Sid.  74.  2  Anstr. 
619.  Marhury  v,  Madison j  1  Cranch  157,  et  seq. :  this  latter  case  seems  to  me  to 
afford  strong  reasons  in  favor  of  my  position.    See  also  3  Mass.  rep.  160. 

41y,  A  power  to  appoint  generally,  will  not  authorize  a  special  appointment. 
This  follows  from  the  known  doctrine  of  the  law,  that  every  power  and  authority 
vested  in  an  individual  bylaw,  must  be  *  strictly  pursued,  and  strictly  *600 
constrd^d :  and  the  mode  of  appointment  (where  power  of  appointment  is  given) 
must  follow  the  terms  of  the  power.  Marbury  v.  Madison,  1  Cranch  157. 16^. 
175.  Com.  Dig.  Poiar. 
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5Iy,  A  power  to  appoint  generally,  amounts  to  a  power  to  appoint  for  lile,  or 
quam  din  bene  at  gesserit.  For  if  no  term  of  limitation  be  made,  how  can  the  of- 
fice legally  terminate,  but  by  death  or  misbehavior  ?  This  indeed,  seems  to  fol- 
low of  course.  The  law  expressly  is,  that  grant  of  an  office  quam  diu  bene  se 
gesserit^  and  grant  for  life,  amount  to  the  same.  Co.  Litt.  42.  3  Inst.  ch.  12  p 
117. 1  Show.  Rep.  510,  523.  531 .  536.     Harcourt  v.  Fox. 

61y,  A  power  to  appoint  either  for  years,  or  durante  bene  plaeito,  implies  a  co- 
extensiye  power  of  removal,  ex  vi  termini.  For  the  same  re'ason,  a  general  power 
of  appointment,  so  far  from  implyino;,  negatives  such  a  power  of  removal.  More 
especially  as  it  is  the  settled  legal  coinstruction  of  such  a  general  power,  that 
when  executed  it  is  for  life,  or  which  is  the  same,  during  good  behavior. 

71y,  The  constitution  furnishes  no  woras  that  clearly  give  an  ancontroUed  pow- 
er of  removal.  If  it  be  not  given,  it  cannot  be  taken.  Powers  cannot  be  assum- 
ed by  construction,  or  implication,  unless  where  they  are  absolutely  necessary  to 
effectuate  the  purpose  enjoined  by  the  instrument  conferring  them :  and  even  this 
case  admits  of  some  doubts.  In  the  case  before  us,  if  an  office  be  already  filled 
by  a  competent  officer,  the  purpose  of  the  constitution  is  fully  answered.  The 
public  good  requires  no  further  interference. 

This  reasoning  holds  stronger  in  the  case  of  an  executive  magistrate  of  a  repub- 
lic, whose  powers  and  privileges  should  be  cautiously  defined,  and  strictly  con- 
strued in  favorem  libertatis.  I  know  of  no  encroachments  so  dangerous,  as  con- 
structive powers. 

81y,  I  would  urge,  that  every  office  is  an  estate,  a  freehold  :  of  which  according 
to  the  known  principle  of  law,  no  man  can  be  legally  deprived  but  for  some  cause 
known  to  the  law.  This  is  considered  as  a  point  settled  in  Harcourt  v.  JPoz,  1 
Show.  ub.  sup. 

91y,  This  practice,  is  contrary  to  all  the  analogy  of  offices,  concerning  which 
the  governor  has  not  this  power.  For  misdemeanor  in  office,  a  judge  may  be  im- 
peached. For  gross  misconduct  out  of  office,  ascertained  by  verdict  in  court — ^for 
mental  or  bodily  incapacity,  he  may  be  removed  by  address.  Conviction  by  in- 
dictment of  an  infamous  ofiTence  will  furnish  cause  to  displace  a  justice  of  the 
peace.  But  no  conviction,  no  offence  is  so  efficacious  to  remove  an  officer  of  the 
land  office,  a  Prothonotary,  a  Clerk  of  the  Sessions,   of  the  Orphans   Court,  *  of 

*  601  the  Supreme  Court,  a  Register,  or  a  Recorder,  as  an  offence  against  the 
good  will  and  pleasure  of  the  governor  for  the  time  being.  Nor  can  any  degree 
of  knowledge,  capacity,  industry  or  integrity,  retain  such  a  man  in  office,  who 
happens  to  have  exercised  his  indubitable  right  of  suffrage  against  the  opinion  of 
a  successful  chief  magistrate.  Surely,  it  could  not  have  been  intended  that  the 
innocent  or  conscientious  exercise  of  the  most  important  right  that  a  freeman 
possesses  in  a  representative  government,  should  be  convertible  into  a  crime  suffi- 
cient to  divest  him  summarily  of  his  vested  freehold,  and  deprive  him  and  his 
family  of  jtheir  support,  without  accusation,  without  proof,  without  trial,  at  the 
arbitrary  will  and  pleasure  of  a  governor.  And  this  is  not  an  imaginary  case  ; 
but  what  happens  almost  universally  on  a  contested  election  for  a  governor ;  and 
is  become  so  common,  that  the  depravity  of  public  opinion  .  begins  to  consider  as 
right,  this  iniquitous  system  of  political  warfare  and  corruption. 

lOly,  In  every  grant,  whether  of  a  chattel,  a  landed  estate,  or  an  office,  tbe 
^ant  is  to  be  construed  favorably  to  the  grantee. 


NOTES.  649 

Illy,  til  offices  that  relate  to  tbe  administration  of  jasttce,  or  th^t  ifequlre  much 
skill  and  experience,  (as  all  those  do,  which  I  have  enumerated)  the  bearing  of 
the  law  founded  on  public  expedience,  is  toward  appointment  for  life,  or  during 
good  beharior.  Harcourt  v.  Fox.,  1  Show,  ub,  sup.  and  4  Mod.  Rep.  169. 174.  9 
Co.  Rep.  97.  Sir  George  ReyneVs  case  :  the  reasoning  arguendo  in  Veale  v.  Pri- 
our,  Hardress,  351,     DeverelVs  case^  in  "Z  Anstr.  6^,  621. 

That  most  of  the  offices  1  have  enumerated,  are  considered  a^  of  great  public 
consequence,  appears  from  the  requisites  by  law  annexed  to  them.  They  require 
bond  to  be  entered  into  for  the  due  performance  of  the  duties  '.  previous  residence 
within  the  county  or  district  is  required  of  the  candidate  :  they  are  declared  in- 
compatible with  the  holding  of  offices  under  the  United  States.  Would  a  man  be 
required  to  have  these  qualifications,  and  to  make  these  sacrifices  for  a  tenure  that 
may  be  put  an  end  to  at  any  moment  ?  Moreover  in  the  case  of  a  Prothonotary 
or  Clerk  of  a  court,  it  is  oflen  three  or  four  years  before  he  can  receive  fees 
enough  to  support  his  family  :  they  lie  over  till  the  event  of  the  suit.  Is  it  roa- 
sonable  that  a  man  should  take  an  office  of  this  description  ^o  hac  vice  f  In  the 
case  of  Avery  v.  the  Inhabitants  of  Tyringham^  3  Massach.  Rep.  160,  the  court 
unanimously  held  that  the  contract  with  a  minister  for  an  indefinite  period,  was  a 
contract  for  life  with  the  usual  condition  of  good  behavior,  and  that  he  could  not 
be  turned  out  at  will.     Otherwise,  no  man  of  education  would  accept  the  office. 

*  In  Kngland  all  officers  of  justice,  have  a  freehold  for  life  in  their  *  603 
offices,  and  cannot  be  removed  but  for  misdemeanors :  see  all  this  strongly  laid 
down  in  judge  Wilson's  Bacon  Ab.  Vol.  5.  p.  200,  and  the  cases  there  cited.  Nor 
can  the  king  himself  grant  an  office,  but  according  to  ancient  usage,  (lb.  199)  : 
nor  can  he  appoint  an  incompetent  person  as  prothonotary,  or  master,  or  clerk  of  a 
court ;  otherwise,  the  court  may  refuse  to  admit  him,  or  may  remove  him  for  in- 
competency,  (Ibid.  203).  It  would  be  very  well  for  the  state,  if  such  were  the 
Ibttled  law  at  the  present  day. 

ISthly,  If  power  be  given  to  appoint  for  life,  or  during  good  behavior,  or  what 
is  the  same,  to  appoint  generally,  the  law  is,  that  any  limitation  is  void  :  and  the 
officer  is  in,  not  by  the  limitation,  but  by  the  prerogative,  statute,  instrument,  or 
custom,  that  confers  the  power  of  appointment.  The  wording  of  the  commission 
therefore  is  of  no  importance.  Hunt  v.  Ellisdon  tt  al.  Dyer,  l52.  cited  and  con- 
firmed by  Justice  Eyres,  1  Show.  517,  Colt  v.  Glover^  Hob.  153.  cited  and  con- 
firmed by  Flolt,  1  Sh.  535.  Harcourt  v.  Fox,  12  Mod.  43.  200.  Saunders  v. 
Owen,  5  Mod.  386, 

I  do  not  again  touch  on  the  public  good  so  manifestly  requiring  this  con^ 
struction,  or  on  the  public  evils  so  strongly  marking  tbe  prevailing  practice  :  but 
I  quit  this  side  of  the  argument  with  observing,  that,  in  a  doubtful  case  the  con- 
struction is  by  law  in  favor  of  the  grantee. 

I  am  well  aware  that  formidable  considerations  arrange  themselyeson  the  oppo- 
site side  of  the  question. 

Tbis  practice  has  been  acquiesced  in  during  the  whole  of  the  administrations  of 
Gov.  M'Kean,  and' Gov.  Snyder,  and  in  two  cases  under  Gov.  Mifflin,  Scott  viro 
Redick,  and  Ross  vice  Jacks.  But  I  do  not  wonder  at  this.  All  parties  agne  tv 
the  practice  as  necessary  to  reward  their  partizans;  and  the  officer  removed,  eX" 
pects  of  course  to  be  reinstated,  when  his  faction  shall  again  succeed  to  their  op^ 
ponents  in  politics.  During  the  proprietary  government,  do  maD  was  Avet  n* 
moved  from  office  compulsorily. 
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The  queBtion,  1  have  been  told,  has  been  agitated  in  N.  York  state,  and  the  6f^ 
ficer  left  without  remedy :  but  I  am  not  acquainted  with  the  case,  or  its  circam- 
stances.    At  any  rate,  we  are  not  bound  by  the  precedent. 

It  has  been  urged,  that  the  officers  subjected  to  this  power  of  remoyal,  hare  no 
punishment  for  delinquency,  or  incapacity  annexed  to  them,  and  therefore  that 
such  a  discretion  is  necessarily  invested  in  the  goyernor  for  the  time  being :  but 
the  legislature  by  annexing  penalties  to  offences,  as  in  the  case  of  duelling,  or  bjr 
declaring  the  causes  of  a  motion,  can  take  away  this  necessity  whenever  they 

*  603  *  please.  In  the  mean  time  the  officer  for  mis-user  or  non-user  is  open 
to  indictment,  and  his  bonds  are  liable  to  be  put  in  suit. 

Tus  constitution  it  is  Said,  ought  to  be  construed  popularly,  and  not  by  the 
rules  of  strict  law  :  but  I  do  not  know  how  to  define  a  popular  construction ;  and 
the  rules  of  law  are  founded  not  merely  on  experience,  but  on  considerations  also 
of  general  expedience. 

The  people  (it  is  said)  by  the  governor,  their  agent,  have  a  right  to  resume  ad 
libitum  powers  conferred  for  no  certain  time  :  to  which  I  reply,  that  powers  so 
(conferred  have  always  been  construed  appointments  for  life,  with  the  usual  impli- 
ed condition  of  good  behavior.  Nor  have  the  people  or  their  agent,  any  right  to 
interfere  in  the  construction  of  powers  given  by  the  constitution,  while  that  con- 
stitution continues  in  existence.  The  incumbent  once  appointed,  must  be  dis- 
placed by  legal  adjudication. 

The  spirit  of  the  English  constitution  leans  to  permanent  appointments,  where- 
as frequent  changes,  and  even  exclusion  by  rotation  best  harmonize  with  the  spir- 
it of  a  republican  constitution. 

Still,  removals  ought  to  be  subject  to  some  rule  founded  on  the  terms  of  the 
power  given :  nor  is  it  a  very  republican  construction,  that  converts  the  chief 
magistrate  into  an  arbitrary  tyrant,  that  exonerates  him  from  responsibility,  and 
authorizes  him  to  punish  his  political  opponents  as  criminals,  and  substitute  prf- 
vate  rancor  for  public  justice. 

My  construction  it  may  be  said,  would  deprive  a  governor  of  the  choice  of  hia 
confidential  officers,  such  as  a  secretary  of  state,  and  compel  him  to  retain  his  po- 
litical or  personal  enemy  in  such  a  station.  But  this  would  seldom  happen  if  the 
office  were  for  life  ;  and  at  all  events,  the  officer  is  compellable  to  do  his  duty, 
and  obey  the  directions  of  the  chief  magistrate,  who  may  choose  his  advisors 
where  he  pleases. 

The  most  permanent  objection  to  my  reasoning  is,  the  undisputed  practice  on- 
der  the  constitution  of  the  United  States,  wherein  the  words  of  the  power  are  al- 
most the  same  with  those  above  quoted. 

But  I  cannot  think  the  analogy  of  the  two  cases  will  hold,  considering  that  un- 
der  the  constitution  of  the  United  States,  the  exercise  of  the  right  of  removal  is 
subject  to  the  formidable  check  of  the  senate's  concurrence  in  the  successor  nom- 
inated by  the  president.  A  difierence  so  important,  as  to  destroy  the  force  of  all' 
reasoning  from  the  one  to  the  other.  A  power  in  every  instance  controlled  in  its 
exercise  by  the  senate^  cannot  be  compared  with  a  power  in  every  instance  un- 
controlled ;  and  etercised  as  the  caprice  of  the  governor  for  the  time  being,  heated 
by  recent  opposition,  and  goaded  by  revenge,  may  dictate. 

*  604      *  I  do  not  pretend  to  urge  these  reasonings  as  conclusive,  but  I  cannot 
help  thinking  that  under  the  magnitude  of  the  evil,  they  are  worth  discussion.    I 
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state  them  with  hesitation,  but  not  without  hope,  that  a  similar  view  of  the  sub- 
ject may  be  taken  by  some  person  more  competent  than  myself  to  bring  the  sub- 
ject into  full  day. 

Under  the  mild  administration  of  Gov.  Mifflin,  there  was  not  much  to  complain 
of  on  this  subject.  The  personal  virulence  indulged  in,  against  Thomas  M*Kean, 
(upon  the  whole,  the  most  able  and  independent  Governor  this  state  has  yet  known) 
might  excuse  many  of  bis  removals,  even  where  reasonable  objections  to  the  offi- 
cer in  other  respects,  would  not  justify  them.  But  the  power  itself,  is  not  neces- 
sary to  tlie  public  interest ;  it  affords  too  much  temptation  to  the  exclusive  gratifi- 
cation of  private  feeling ;  and  its  exercise  of  late  years,  has  not  tended  to  lessen 
the  slightest  of  the  objections  to  which  it  is  liable. 

As  to  the  other  cases  wherein  the  action  for  money  had  and  received  will  lie,  I 
lefer  to  2  Comyns,  1 — 137,  Selwyn  and  Espinass's  Nisi  Prius  compilations,  and 
£vans*s  Essays  on  this  action. 

§  2.  Dc  coikmodata,  p.  246.  According  to  Ferriere  and  lord  Holt,  not  merely 
ej4utam  but  exactiasimam  dUigentiam  is  required.     Coggs  v.  Bernard. 

§  3.  De  deposUOf  p.  247.  This  section  is  copied  in  substance  by  Bracton,  lib.  3. 
ch.  2.  d9.  b.  and  adopted  by  Lord  Holt  in  the  leading  case  of  Coggs  v.  Bernard^  2 
Lord  Ray.  915.  I  refer  generally  on  all  the  doctrine  of  bailments,  to  Mr.  Balman- 
no's  edition  of  Sir  W.  Jones's  treatise. 

§  4.  Pe  pignore,  p.  247.  Dig.  13.  7.  4.  lb.  13.  7.  6.  lb.  13.  7.  9.  3.  lb.  13^ 
7.  40,  2.  This  is  a  nominate  contract  bonafidei.  The  correspondent  remedial  ac- 
tion, is  actio  pignoratitia.  It  lies  for  the  debtor  to  recover  the  goods  pledged  or 
pawned,  and  for  the  creditor  for  expenses,  interest,  Sui,  i.  e.  Damages,  where  the 
thing  pawned  did  not  belong  to  the  debtor.  Dig.  13.  7.  3.  8  and  9.  The  pawnee 
may  retain  his  debt  out  of  the  value  of  the  thing  pawned  before  any  other  creditor. 
Dig.  20. 1. 10.  The  creditor  is  bound  to  exact  diligence  ;  for  diligence  may  be 
classed  under,  the  strictest  care ;  strict  care  ;  ordinary  care  ;  slight  negligence ; 
gross  negligence.  The  application  of  these  shades  of  difference  will  be  found  ex- 
emplified in  Sir  W.  Jones's  treatise  and  the  cases  referred  to  in  Balmanno's  edi- 
tion. Strict  care  being  required,  the  bailee  will  be  liable  for  the  consequences 
even  of  slight  negligence. 

PignuSj  is  the  pledge  of  goods  capable  of  delivery  :    Hypothecaj  is  the  mortgage 
of  real  property,  or  of  rights  not  capable  of  delivery.    Judge  Burnet,  enquires  into 
this  subject  at  some  length  in  Ryall  v.  Rolle*  1  Atk.  165.  and  determines    *  605 
that  under  the  Roman  law  actual  delivery  was  not  always  necessary  in  cases  of 
pawn ;  but  in  tbe  English  law  it  is.    See  on  the  same  subject  Cortelyon  v.  Lansings 
2  Caine's  N.  T.  ca.  in  error,  202.  and  Jones  v.  Smithy  2  Vez.  jun.  278. 
TU,  XVI.  De  verborum  obligoHonibus,  p.  248. 
Leonina  constitutio.    Cod.  8.  38. 10. 

Stiptdation,  is  a  nominate  contract,  stricti  juris  :  for  the  party  promising  only^ 
is  bound ;  and  is  bound  only,  according  to  the  terms  of  his  promise.  The  corres- 
pondent actions,  are  certi  condictio^  and  ex  stipuUUu.  The  former  being  the  reme- 
dy when  some  specific  thing  is  the  subject  of  the  contract,  the  latter  when  there 
is  no  specific  thing  stipulated  for.  Tou  promise  to  deliver  me  your  brown  gelding 
on  such  a  day.  Here  the  remedy  is  certi  eondietio.  Tou  promise  to  deliver  me 
on  such  a  day  a  sound  horse  of  such  a  value.  Here  it  is  ex  stipuUUu.  See  Dig^ 
45. 1.  74  and  75. 
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For  a  commenUry  on  the  law  of  England  as  relating  to  this  section,  I  refer  to 
the  case  of  Brymer  v.  Atkyns^  1  Hen.  Bl.  Rep.  175. 

§  2.  Quibus  mod  is  stipulatio  fit,  p.  249. 

Priusquam  is  dies  praUeriei  it :  so  in  our  law,  if  mortgage -money  be  to  he  paid 
hy  various  installments,  the  mortgage  cannot  be  sued  till  the  day  of  the  last  in- 
stallment be  expired. 

§  3.  De  die  adjecto  perimendm  ohligationis  causa,  p.  250. 

Paxii  ezceplione  suhmovehitur.     Id  est  pacii  conventi, 

§  4.  De  conditione,  p«  250.  A  bond  is  not  due  till  the  event  of  the  condition 
either  by  the  Rbman  or  the  English  law.  Dig.  50. 16.  34  and  50. 16.  213.  Bacon's 
Ab,  Debt.  B. 

The  chance  is  transmissible.  Dig.  45. 1.  57.  Dig.  44.  7.  44.  Conditional  leg- 
acies might  be  received  in  prssenti  by  giving  the  Muttan  security  against  the 
condition.     Dig.  35.  1.  7.  35.— 1.  18.  35.— 1.  79.  2. 

All  the  learning  of  conditional  bonds,  will  be  found  in  Serjeant  Williams's  note 
1,  page  66  to  Butter  v.  Wigge,  1  Saunders,  66  :  and  to  Fowel  v.  Forrest,  2  Saund. 
48.  and  to  Holdipp  v.  Otway,  2  Saund.  108 :  to  which  may  be  added  when  there 
are  several  alternatives  in  a  condition,  option  is  with  him  who  is  to  perform  the 
act.    Doug.  14.     Layton  v.  Pearce. 

If  Defendant  is  the  cause  why  a  condition  precedent  is  not  performed,  it  is  to 
him  tantamount  to  performance.  1  Powel,  372.  Sir  Rd.  Holtham  v.  East,  I,  Comp. 
1  Term  Rep.  638. 

If  obligor  renders  the  performance  of  the  condition  impossible,  the  bond  is  for- 
feited.    Secus  as  to  the  act  of  God,  the  act  of  the  law,  or  the  act  of  the  obligee. 

•606  Hulbut  V.  Watts,  et  ux.  1  Ld.  Ray.  112.  Co.  Litt.  206.*  But  it  was  decid- 
ed in  South  Carolina,  2  Bay's  108,  that  if  subsequent  to  a  contract  for  the  delivery 
of  slaves,  an  act  of  the  legislature  forbids  the  delivery,  the  contractor  is  liable  for 
their  value  in  money. 

§  5.  De  loco,  p.  250.  So,  bills  of  exchange  are  frequently  drawn  and  accepted 
payable  at  a  particular  place. 

§  7.  Qua  in  stipulatum  deducuntur,  p.  251.  The  damages  here  noticed  under 
the  form  of  a  penalty  for  non  performance,  seem  liable  to  our  equity  decision, 
necesse  est  actori  probarc,  quod  ejus  intersit. 

The  following  references  on  the  subject  of  damages,  may  be  of  use. 

Cases  of  damage  assessed  and  stipulated  by  the  contract  itself.^  16,  Vin.  58. 
Lowe  V.  Peers,  5  Burr.  2228.  Stinton  v.  Hughes,  6  Term  Rep.  13.  Orr  v.  Church' 
ill,  1  Hen.  Black.  232.  Astley  v.  Weldon,  2  Bos.  and  Pull.  346.  Smith  v.  Dtdcen- 
son,  3  Bos.  and  Pull.  630.     Brangwin  v.  Perrot,  2  Sir  W.  Bl.  1190. 

Wherever  damages  are  clearly  assessed  by  consent  of  parties,  a  court  of  equity 
will  not  interfere  on  either  side,  but  leave  the  party  to  his  legal  remedy.  Lowe  v. 
Peeres,  5  Burr.  ub.  sup.  Woodward  v.  Gyles,  2  Vern.  119.  RoJfe  v.  Peterson,  2 
Br.  Pari.  ca.  436.  Ponsonby  v.  Adams,  lb.  431.  Black  v.  East  India  Comp.  Finch. 
117.  Roy  V.  D,  of  Beaufort,  2  Atk.  190.  Small  v.  Williams,  Prec.  in  Chan.  100. 
But  in  all  cases,  where  the  penalty  can  reasonably  be  construed  into  a  mere  secu- 
rity against  contingent  damages,  equity  will  relieve  ;  in  the  spirit  of  the  words  of 
this  section  above  cited.  Benson  v.  Gibson,  3  Atk.  395. 1  Fonb.  Eq.  142. 156.  2 
lb.  423,  424. 
Damages  are  sometimes  given  beyond  the  penalty.    Br.  ca.  in  Pari.  16.    Elliot 
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T.  Davis,  Bunb.  23.     Hugh  Avddey  v. ,  Hard.  136. 1  ch.  ca.  226.  271.     Yea 

▼.  Lethbridge,  4  Term  rep.  433  compared  with  Cacanen  v.  Lethbridge,  2  Hen.  Bl. 
36.  and  Evan*  v.  Brander,  lb.  547.  aa  to  the  case  of  a  sheriff.  Lord  Lonsdale  y. 
Church,  2  Term  rep.  388  which  overrules  White  v.  Sealy,  Doug.  49  and  Brangtoine 
V.  Perrot,  2  Sir  W.  Bl.  1190  which  two  last  however  are  conformable  to  Wilde  v. 
Clarkson,  6  Term  rep.  303.  JJobson  v.  Trevor,  2  P.  W.  191.  1  Str.  533.  10  Mod. 
511.  Blunden  v.  Barker,  10  Mod.  462.  Perit  v.  Wallis,  2  Dall.  Rep,  252.  Gra- 
ham V.  Bichham,  4  Dall.  149.     Smcedes  v.  lloogtaling,  et  al.  3  Caincs  N,  Y,  Rep. 

48.  McClure  v.  Dunkin,X  £ast.  436.  But  see  the  case  uf  Clarke  \,  Seion,6 
Vez.  411. 

Damages  include  debt,  costs,  and  interest,  Holdipp  v.  Oiway,  2  Saund.  107. 
Blackmore  v.  Fleming,  7  Term  Rep.  447.     Philip  v.  Bacon,  9  East.  298  and  304. 

That  the  court  may  assess  damages  on  a  Judgment  by  default  in  plain  cases 
without  a  writ  of  enquiry,  or  refer  them  to  the  prothonotary  *  wherever  "607 
they  are  easily  liquidated  or  depend  on  calculation,  see  Serj.  Williams's  note  2,  to 
Holdipp  y.  Olway,  2  Saund.  107.  to  which  add  the  following  references.  Buthen 
y.  Street,  8  Term  rep.  326.  JS'elson  y.  Sheiidan,  lb.  395.  Byrom  v.  Johnson,  lb. 
410.  Maunsell  v.  Ld.  Masareene,  5  Term  rep.  87.  Thelusson  v.  Fletcher,  Doug. 
302.  Rashleigh  v.  Salmon,  1  H.  Bl.  252.  Andrews  v.  Blake,  lb.  529.  Longman 
y.  Fenn,  lb.  541.  7  Vin.  Abr.  301—308.  Bailey  on  bills  of  exch.  66,  67.  App.  5. 
Kidd,  on  bills  of  exch.  155, 

The  practice  of  the  exchequer  is  contra.  1  Anstr.  249.     Chilton,  v.  Harhorn, 

As  to  the  American  cases  to  this  point,  see  Brown  y.  Van  Braam,  3  Dall.  rep. 
355.  Purviance  v.  Angus,  1  Dall.  rep.  185,  Graham  v.  Bickham.  4  Dall.  rep. 
149. 

In  England  the  arrears  of  an  annuity  are  not  allowed  beyond  the  penalty  of  the 
bond;  nor   interest}  unless  in  very  special  cases.      Mackicorth  v.  Thomas,  5  Vez. 
329.      Indeed  the  whole  doctrine  of  interest  beyond  the  penalty,  even  in  cases  of 
bond,  where  the  penalty  is  the  debt,  is  shaken  by  Clarke  v.  Seton,  6  Vez.  411.  but 
aliter  where  the  action  is  on  the  judgment. 

The  cases  respecting  damages  on  eviction  by  title  paramount,  I  will  briefly  re- 
fer to  here,  but  I  shall  have  occasion  to  discuss  that  question  hereafler.  That 
damages  in  this  case  are  not  recfbverable  beyond  the  purchase  money  and  interest, 
Statts  y.  Executors  of  Ten  Eyck,  3  Caines  N.  T.  rep.  111.  Pitcher  y.  Livingston,  4 
Johns.  N.  Y.  rep.  1.  4  Johns.  N.  Y.  rep.  18.    Morris  v.  Phelps,  5  John.  N.  Y.  rep. 

49.  Bender  v.  Fromberger,  4  Dall.  rep.  441,  Marston  v.  Uohhs,  2  Mass.  rep.  433. 
Gore  y.  Brasier,  3  Mass.  rep.  523.  Semble,  Js'elson  v.  Matthews,  2  Hen.  and 
Mum.  164. 

The  contrary  doctrine  is  held,  Kirkby's  Connect,  rep.  3.  and  in  Liher  and  wife 
y.  The  Executors  of  Parsons,  1  Bays  South  Car.  rep.  19.  Executors  of  Guerardy. 
Rivers,  lb.  265.  and  4  Massach.  rep,  103. 

But  one  damages  for  one  injury.  You  may  sue  several,  and  without  entering 
up  judgment,  plect  de  melioribus  dampnis.  Bull.  N.  P,  7.  19.  11  Co.  rep.  6.  7.  Roll. 
ftb.  31.  1  Com.  Dig.  125.  Burr.  1423.  Cro.  Jac.  118.  I  Salk.  10.  1  Lord  Ray.  370.  a 
Bac.  9.  Esp.  Dig.  N.  P.  318.  518  1  Johns.  N.  Y.  rep.  290.  1  Hen.  and  Munf  488. 
2  Hen.  and  Munf.  38.  355. 

These  are  some  of  the  more  general  heads  of  the  doctrine  of  damages,  which  I 
have  thus  referred  to,  because  I  do  not  know  where  the  cases  appropriated  to  them 
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are  elsewhere  coHecte<3.    The  technical  doctrines  on  thie  vnbject,  are  beside  the 
purpose  of  these  notes. 

*608    *The  damages  here  alluded  to  by  Justinian  for  the  purpose  of  cover- 
ing a  breach  in  the  stipulatioB,  do  not  apply  to  the  damages  arising  from  injuries 
done,  or  reasonably  expected  ;  which  will  be  treated  Lib.  IV,  tit,  XV.  de  obligation- 
ibus  qucB  quasi  ex  delicto  oriuntur. 

Tit,  XV I L  §  De  stiptUatione  pura  p.  253.  See  Dean  y.  Jfewkall,  8  Term  rep. 
168.    Aadin  v.  Battie  and  IVardle,  5  East.  147. 

Tit.  XfX,  §  1.   De  judicialibu3  stipulationibtUy  p.  255.    Judicial   and  pnetorian 
stipulations  agree  in  this,  that  they  are  both  compulsory  on  the  party.    They  dif- 
fer, in  as  much  as,  1st,  The  judicial  relate  to  the  jurisdiction  of  the  judge,  the 
prstorian   are  confined  to  subjects  and  persons  under  the  jurisdiction  of  the  prC'* 
tor.      21y,  The  judicial  stipulations,  are  subsequent.to  the  hearing  of  the  cause, 
quia  turn  demum  judex  quis  esse  incipit.      Cod.  de  lite  contest.      Frctorian  on  the 
contrary  take  piste  previous  to  or,  pending  a  case  ;  etiam  lite  non  contestata.     Dig. 
3.  2.  4§.   penult.    Sly,  Judicial  stipulations  act  upon  the  party  only,  and  do  not 
require   sareties  or  pledges ',  whjle  tlie  PriBtorian,  always  require  security.  Dig. 
46.  5.  7. 

§  2.  De  pratoriis^  p.  255. 

Ut  in  iis  contineantur  £dilitiiB.  £diliti{D  stipulationes  sunt,  quibns  venditor 
cavet  de  morbis  et  vitiis  rerum  vcnalium :  puta  repi  morbosam  non  esse  :  servum 
fugitivum  non  esse  :  et  de  ceteris^  que  edicto  ediliura  promittuntur.     Dig.  21.  1. 

ProBtoris  ergo  vocabulum  hie  in  sensu  latissimo,  accipi  yidetur  pro  quovis  mag- 
istratu  cui  est  jurisdictio.    Heincce. 

An  instance  of  these  ProBtorian  stipulations,  is  our  writ  of  f^strepement.  In 
Jefferson  v.  The  Bishop  of  Durham^  et  al.l  Bos.  and  Pul.  lOd.  it  was  determined 
that  no  court  of  law,  had  the  power  of  issuing  a  writ  of  prohibition  to  prevent  a 
bishop  from  committing  waste  ;  and  it  was  not  settled  whether  the  court  of  chan- 
cery had.  In  WiUiams  v.  Macnamara,  8  Vez,  70.  ini unction  against  cutting  trees 
that  "  CONTRIBUTE  to  omamcnt."  In  Smith  v.  Collyer,  S  Vez.  89.  injunction 
against  cutting  timber  was  refused,  where  the  title  was  disputed,  because  it  was 
trespass  and  not  waste.  It  would  have  been  b^ter  had  the  law  been  otherwise, 
for  the  reason  of  the  thing  is  clearly  with  the  applicants. 

These  JEdilitian  stipulations,  were  the  warranties  of  sound  commodity  an^ 
good  title,  exacted  of  every  seller  in  favor  of  every  buyer. 

The  old  JEdilitian  law  was  very  strict,  and  required  the  seller  not  only  to  de- 
clare all  the  faults  of  the  slave,'^the  animal,  the  commodity,  he  sold,  but  held  him 

*  609  ^ound  even  for  those  faults  he  did  not  himself  *  know.  Thus  Dig. 
21. 1. 1.  2.  Causa  hujus  edicti  proponendi  est,  ut  occurratur  fallaciis  vendentium 
et  emptoribus  succurratur.  quicunque  deccpti  a  venditoribus  fuerint.  Dummodo 
aciamus  venditorem  etiam  si  ignorarit  ea,  ques  £diles  prssstari  jubent,  tamen  teneri 
debere.  Nee  est  hoc  iniquem.  Poterit  enim  ea  nota  habere  venditor  :  nee  inter- 
est emptoris  cui  fallatur  ignorantia  vcnditoris  an  calliditate.  To  remedy  these  ca- 
ses of  fraud  or  of  ignorance  on  the  part  of  the  seller,  they  gave  the  action  qwaUi 
mtnms,  the. action  redhibitoria,  and  the  action  ez  empto. 

The  action  quanti  minoris,  was  given  to  a  pOrchaser  who  was  induced  to  pay 
an  extravagant  price  for  a  commodity,  beyond  its  value.  Certainly  (  rejected 
with  great  propriety  in  modern  times,  as  an  inconvenient  practice,  encouraging 
law  suits  without  number 
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The  actio  redhilntoria  compelled  tbe  seller  to  take  back  the  commodity  and  re- 
turn the  price,  where  the  quality  was  worse  than  might  reasonably  be  expected, 
^nd  rendered  the  article  purchased  unfit  for  the  purposes  of  the  purchaser.  In 
iiome  cases  of  refusal  on  part  of  the  seller,  this  waa  an  actio  in  duplwn^  compell- 
ing the  seller  to  pay  double  the  original  price. 

The  actio  ex  empto,  was  given  on  defect  of  title,  and  in  bases  of  eviction ;  of 
which  hereafter. 

The  civil  law  maxim  doubtless  is,  that  a  sound  price  warrants  a  sound  commo- 
dity ;  1  Domat.  80.  and  so  it  has  been  determined  in  Whitefield  v;  M"  Cleod^  2 
Bays,  380  :  and  so  indeed  it  seems  to  me  the  case  ought  to  be  determined.  But 
•  this  is  not  the  law  of  England  or  of  Pennsylvania,  where  the  maxim  is  Caveat 
Emptor^  and  where  in  common  cases,  the  seller  warrants  nothing  but  his  title  to 
commodity  ^old.  Nor  has  the  purchaser  any  remedy  on  discovery  that  his  pur- 
chase is  defective  or  unsound,  unless  he  made  a  previous  and  special  stipulation, 
that  the  seller  should  stand  to  all  defects.  The  cases  in  England  establish  these 
principles. 

1st  That  the  seller  is  bound  by  his  warranty  of  title  at  or  just  before  the  sale. 
But  he  is  not  bound  by  a  warranty  made  after  the  sale  is  completed;  Finch's 
law,  289. 

21y  That  a  warranty  given  at  one  timej  when  no  sale  takes  place,  does  not 
bind  even  between  the  same  parties,  at  a  subsequent  time,  when  a  new  contract 
with  sale  does  take  place,  1  Str.  414.  anonymous; 

3Iy  That  no  action  lies  as  to  the  quality  of  the  thing  sold,  unless  there  was 
fraud  or  deceit  in  the  conduct  of  the  seller  at  the  time,  or  unless  there  was  on  his 
part  an  express  warrivnty  of  the  quality.  If  tbe  plaintiff  proceeds  on  the  ground 
of  fraudj  he  must  prove  that  it  was  with  *  knowledge  in  the  seller  at  the  **610 
time,  scienter;  and  this  must  be  laid  and  proved  in  an  action  of  trespass  on  the 
case. 

If  he  proceeds  on  an  express  warranty,  he  may  bring  assumpsit  for  the  money, 
but  he  must  distinctly  prove  such  a  warranty. 

4]y  That  where  there  is  no  deceit,  or  no  warranty  pretended,  the  seller  ts  with- 
out remedy  as  to  the  quality. 

&ly  That  the  sale  of  a  personal  chattel  raises  an  implied  warranty  of  title,  has 
been  decided  in  Defrees  Vi  Trumprr^  1  Johns.  N.  T.  Rep.  sifter  2  BU  Comm.  451. 
and  the  civil  law  :  that  it  is  sufficient  to  support  assumpsit  for  the  price  paid. 

Gly  But  no  action  of  deceit  will  lie  against  the  seller  who  sells  without  title, 
unless  a  scienter  be  proved  :  Medina  v.  Stoughton^  I  Lord  Ray,  593*  Nor  even 
then,  if  the  seller  was  out  of  possession ,  for  that  ought  to  have  put  the  purchaser 
on  his  guard.    lb.  and  Roswell  v.   Vaugfum^  Cro.  Jac.  196. 

That  there  is  no  implied  warranty  of  quality,  appears  from  the  following  cases. 
Co,  Litt.  102. 1  Fonb.  109.  371.  373.  n.  k.  2  Bl.  Com.  451.  Govt  and  Co.  of  the  B. 
of  England  v.  JVcttman,  1  Lord  Ray.  442.  Price  v.  J>Ceal^  3  Burr.  354.  Steuart  v. 
WUkinSy  Doug.  20.  Bree  v,  Holbech^  Doug.  630.  Pasley  v.  Freeman^  3  Term 
Rep.  57.  per  Buller.  Fenn  v.  Uarrisony  3  Term  Rep.  757.  Mead  v.  Youngs  4 
Term  Rep.  28.  Fydell  v.  Clark,  1  Esp.  Rep.  447.  Williamson  v.  JilUson,  2  East, 
448.  Parkinson  v.  Lee,  2  East,  314.  a  leading  case.  Dunlap  v.  Waugh,  Peake's 
Ca.  N.  P.  123. 

Musgrove  y.  Gibbsj  1  Dall.  217.      Moses  Levy,  v.  B^hik  of  the  (/.  S.  4  DalK  434. 
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1  Binn.  27.  Seiras  v.  Wood,  2  Caine'g  N.  T.  Rep.  48.      Snell  et  at.  y.  Moses  tf  ol.  1 
Johns.  N.  Y.  96.  Perry  v.  Aaron,  lb.  129.     Defrees  v.  TVumper,  lb  274, 

This  seems  to  me  a  most  demoralizing  principle  of  decision.  I  know  of  no  ar- 
gument, that  can  be  adduced  to  prove,  that  if  1  give  a  hundred  dollars  for  a  com- 
modity that  ought  to  be  worth  a  hundred  dollars,  I  am  defrauded  if  it  be  worth  on- 
ly ten.  Tou  say  the  seller  knew  nothing  of  it.  My  answer  is,  that  before  be 
took  a  hundred  dollars  from  me,  he  ought  to  have  known  that  the  thing  he  preten- 
ded to  sell  was  reasonably  worth  that  price.  He  had  every  means  of  knowing- 
this  ;  and  to  sell  it  for  a  hundred  dollars  witliout  knowing  it,  is  as  much  a  fraud 
as  if  he  had  asked  a  thousand.  Generally,  the  buyer  relics  on  the  seller.  Nor 
can  the  buyer  cheat  the  seller ;  whereas,  the  seller  under  our  law,  in  nine  iiVstan- 
ces  out  of  ten,  may  cheat  his  buyer  with  impunity.  The  rule  of  cattat  emptor^ 
ought  to  be  changed  into  caveat  venditor.      It  is  a  disgrace  to  the  law  that  such  a 

*6ll     maxim   should   *  be  adopted,  and  I  rejoice  to  see  that  the  good  sense    of 
the  South  Carolina  bench  has  revolted  at  it. 

The  chancery  cases  in  support  of  this  rule,  ought  to  be  classed  as  cases  in  sup- 
port of  falsehood  and  fraud.  Oldfield  v.  Round,  5  Vez  508.  Shirley  v.  Davis,  ci- 
ted 6  Vez.  678.  Dyer  v.  Uargrave,  10  Vez.  505.  Bowles  v.  Atkinson,  Sugd.  199. 
Anon,  in  chan.  1803.  lb.  214  Notwithstanding  some  gleams  of  common  hones- 
ty appear  in  Mellish  y.  Motteux,  Peake's  ca.  115.  compared  with  Oldfield  y.  Rounds 
5  Vez.  508. 

That  it  is  the  duty  of  the  seller  to  declare  the  faults  of  the  commodity  before 
sale,  is  not  only  conformable  to  the  £dilitian  injunctions,  but  is  sanctioned  by 
Cicero,  Grotius,  Puffendorf  and  Valer.  Mazimus.  See  the  reference  in  Sugden's 
law  of  vendors  and  purchasers,  page  1. 

Tit.  XX.  De  inutilibus  stipulationibus,  p.  257.    Things  to  which  no  title  can  be 
made,  arc  not  the  subjects  of  stipulation.      But  if  they   be  sold  by  contract,  the 
purchaser  thus  deceived  has  his  action  ex  em^^fo.     Dig.  18.1.25,1.     Dig.  18.  1. 
4.5.    Dig.  18.  h  62,  1. 

§  3.  De  facto  vel  datione  alter ius,  p.  258.  I  do  not  see  the  valid  reason  of  this , 
for  if  A  promise  that  his  debtor  B  shall  pay  C  a  hundred  dollars,  and  C  gives  a 
fair  consideration,  relying  on  the  promise,  it  is  in  fact  the  promise  of  A  to  pay  the 
money  :  there  is  an  implied  guaranty. 

§  4.  De  eo  in  quern  confertur  obligatio  vel  solutio,  p.  258.  This  is  headed  in  Fer- 
riere,  Alteri  stipulari  non  licet.       t 

To  the  doctrine  of  this  section  there  are  three  exceptions  :  a  father  may  stipu- 
late for  his  son,  or  vice  versa:  a  debtor  may  stipulate  in  favor  of  his  own  agent, 
or  his  creditor :  where  the  promissor  is  bound  in  a  penalty  wherein  the  stipulator 
is  interested. 

§  10.  De  conditione  impossibili^  p.  261.  I  have  already  treated  of  impossible 
conditions.  By  the  English  law,  a  bond  with  an  impossible  condition,  is  a  single 
bond.  Co.  Litt.  206.  209.  But  if  a  possible  condition  be  made  void  by  the  act  of 
God,  the  act  of  the  law,  or  the  act  of  the  obligee,  the  obligation  is  saved.  In  TV- 
ten^  V.  Hubbard,  3  Pos.  and  Pull.  291.  a  Swedish  vessel  freighted  by  a  British  sub- 
ject was  embargoed  :  held  that  the  freight  could  not  be  carried  by  proceeding  af- 
ter the  embargo  was  taken  off*  when  tlic  goods  embarked  would  have  been  out  of 
■eason.    The  reason  of  this  section  will  apply  to  immoral  and  illegal  conditions. 

§  11.  De  absentia,  p.  261.  nostra  constitutione.  Cod.  8.  38. 14. 
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§  12.  D6  ttipulati&ne  post  mortem^  p.  262.  BccauBe  it  may  etiare  to  *  the    *  612 
heir.    See  a  case  somewhat  like  this,  Burgh  et  al.v.  Preston^  8  Term  Rep.  483. 

§  16.  De  promisaiont  acripta  in  Instrumento»  p.  263.  This  is  analogous  to  ju8<' 
tice  Wilmot's  idea,  that  there  can  be  no  nude  pact,  if  deliberately  written. 

TV/,  XXI.  Defideju»sorihu8y  p.  266.  That  stipulation  and  promises  may  be  more 
certain,  Caution  and  Sureties  may  be  added  to  them.  Fide  juaaor^  a  surety,  called 
otherwise  repromissor^  adpromiasor,  sponsor,  prades,  vadesy  is  one  who  binds  him- 
ielf  in  the  s&me  contract  conjointly  with  the  debtor,  for  the  greater  security  of  the 
creditor  or  stipulator. 

Fide-jusBOT,  differs  somewhat  from  Expromissor,  who  discharges  the  first  debtor, 
and  assames  the  debt.  Dig.  12.  4.  A*  Fidejussio  differs  from  ConstUutum^  which  i» 
a  promise  on  a  nude  pact  without  stipulation.  Inst.  4.  6.  9. 

Dr.  Wood,  from  whom  I  have  taken  the  above,  adds  gravely,  **  It  is  made  a 
question  whether  our  Saviour  was  fide  jussor,  or  sponsor  only,  or  expromissor  for 
the  Fathers  under  the  old  testament."  A  question  that  may  safely  be  left  to  the 
Canonists  to  discuss. 

The  obligation  of  a  surety  binds  his  heirs,  thodgh  no  mention  be  made  of  them. 
Inst.  3.  21.  2.  In  England,  the  ejKecutor  is,  but  the  heir,  is  not  so  bound.  1  Inst. 
209.  a.  210.  b. 

If  there  be  more  sureties  than  one,  each  is  bound  in  solidum,  Inst.  3.  21.  4* 
whether  it  is  agreed  or  not ;  but  by  the  later  law,  they  are  allowed  three  advanta- 
ges, viz. 

1.  Beneficium  ordlnisy  sive  excussionis,  sen  dise%usionis :  by  which  be  may  com- 
pel the  creditor  to  sue  the  principal  debtor,  first,  1  Nov,  3.  c.  1.  Unless  security 
were  given  judicially  in  a  cause  pending  against  the  principal. 

2.  Beneficium  divisionis.  Inst.  3.  21.  4.  by  which  the  creditor  is  driven  to  resort 
to  each  surety  for  his  proportional  share  only. 

3.  Beneficium  cedendarum  actionum.  By  which  a  surety  sfied  for  the  Iphole 
debt,  can  demand  of  the  creditor  to  transfer  over,  his  actions  against  the  other 
sureties,  before  he  shall  recover  the  whole  from  the  one  sued. 

The  surety  becomes  bound  co-extensively  with  the  debtor,  in  respect  both  of 
sum  and  time.  Nor  can  he  bind  himself  beyond  that.  Inst.  3.  21.  5.  Dig.  46, 
18.  7.  If  the  surety  is  in  danger,  he  may  sue  before  the  time  of  payment,  or  de- 
mand indemnification.  Dig.  17.  1.  38. 1.  If  the  surety  being  sued,  makes  a  bad 
defence,  the  debtor  may  except  to  paying  him.     Dig.  17.  1.8.  8.  and  29:  4. 

Minors,  Inst.  3.  20.  9.  and  Soldiers,  Cod.  4.  65.  31.  are  prohibited  from*  being' 
sureties.     So  are  Women,  under  the  scnatus  consultum  Velleianum,  Dig.     "613 
16. 1.  pr.  Wood.  civ.  1.  226.  227. 

The  judiciary  cautions  or  securities  belong  to  another  place. 

The  common  fide  jussion,  is  an  accessary  stipulation.     Dig.  45.  1.  5.  2. 

Fide  jussors  might  be  taken  in  cases  ex  delicto  et  quasi  ex  delicto.  Dig.  45.  1. 
8.  5.  and  45. 1.  70  but  in  respect  of  pecuniary  penalties  and  punishments  only. 

Fide  jussors  bimd  their  heirs,  because  the  latter  receive  the  benefit  of  all  ths 
civil  contracts  of  the  decedent.     Dig.  44.  7.  49.     Dig.  50. 17.  59. 

In  a  former  part  of  the  notes,  I  gave  an  account  of  the  case  of  Thursby  v. 
Gray's  administrators,  at  the  court  of  common  pleas,  Northumberland  county  ; 
vide  ante  p.  462.  Since  writing  that  note  I  have  had  occasion  to  enquire  further 
concerning  that  case  :  and  I  find  by  my  friend,  Mr.   Watts,  who  took  the  except' 
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tion  to  my  charge,  that  although  the  case  was  but  slightly  argued  either  he^or4 
me,  or  before  the  supreme  court,  the  substance  of  his  objections  to  my  opinion^ 
was  as  follows : 

That  as  the  seller  did  not  choose  to  sell  his  goods  on  the  credit  of  the  porchaaer 
alone,  but  thought  lit  to  insist  on  two  persons  to  be  jointly  bound,  he  had  a  right 
so  to  do :  therefore  as  to  him,  they  were  both  principals  ;  though  with  respect  to 
each  other,  they  might  stand  in  the  relation  of  principal  and  surety.  Of  their 
contracts,  interests,  or  motives,  he  could  not  have,  and  need  not  have  any  knowl- 
edge :  all  he  was  to  look  to,  was,  two  securities  equally  and  jointly  bound  ;  and 
such  were  Spring  and  Gray,  They  might  dispose  of  the  goods  between  them  as 
they  pleased  :  the  one  might  be  a  nominal|  the  other  a  real  purchaser :  or  they 
might  be  joint  purchasers ;  or  neither  might  be  the  real  purchaser ;  but  both  be- 
come joint  and  equal  obligors.    His  right  therefore  was  against  both  and  either. 

The  cases  of  negotiable  notes  do  not  apply  :  for  the  course  ot  mercantile  tran- 
sactions, require  that  mercantile  paper  should  be  current  on  the  faith  of  each  and 
every  name  that  appears  upon  it :  for  one  man,  may  prefer  it  for  one  name,  an- 
other for  another. 

Every  indorser  is  a  fresh  drawer,  and  every  name  on  the  paper  a  principal. 
The  reason  of  speedy  notice  is,  that  the  person  who  has  passed  the  note,  and  to 
whom  notice  is  to  be  given,  has  put  the  right  of  calling  for  payment  out  of  his 
own  power,  and  transferred  it  to  the  holder. 

The  cases  of  security  for  the  performance  of  services,  have  ho  relation  to  the 
present  case. 

*614  *  Here,  both  parties  undertake  the  performance  of  the  condition  of  the 
bond ;  in  the  cases  of  services  to  be  performed,  one  only  is  to  perform  them :  and 
if  he  neglects  the  duty,  his  employer  alone  can  know  it,  and  alone  can  give  no- 
tice of  the  neglecti 

I  do  not  know  what  answer  to  give  to  this  agreement,  conclusive  to  my  own 
mind  :  and  I  incline  therefore  to  agree  with  the  decision  of  the  court.  Ji'esbit  v. 
Smithf  would  go  near  to  bear  out  my  charge  ;  but  in  that  case  the  surety  gave  no- 
tice to  the  obligee  to  sue,  who  afterward  gave  time  at  his  own  risk.  The  early 
chancery  cases  go  the  full  length  of  my  doctrine  ;  but  they  are  too  brief,  and  too 
loosely  reported  to  be  relied  on.  To  the  list  of  references  that  require  strict  con- 
struction in  favor  of  sureties,  add  ex  parte  Ruskworih^  10.  Vez.  409.  Eddaws  v. 
JVet//,  4  Dall.  l33  and  LuMoto  v.  Simond^  2  Cain's  cases  in  error.  N.  Y.  pages  29 
and  57.  I  have  dwelt  the  longer  on  Thursby  v.  Gray'sj  Adm'rs.  because  I  regard 
it  as  a  case  of  great  practical  importance,  and  which  1  hope  to  see  more  fully  re- 
ported with  the  reasons  of  the  decision  at  length. 

§  4.  De  pluribus  fide  jussoribus  p.  267.  In  Cowell  v.  Edwards^  2i  Bos.  axtd  Pull. 
263.  and  the  next  case,  Sir  Edward  Deering  v.  Lord  JVinchcUea,  it  was  determin- 
ed that  one  of  many  co-sureties  paying  the  whole  debt,  could  only  sue  each  of 
the  other  co-sureties  for  his  ratable  proportion.  These  cases  are  commented  on 
with  some  disapprobation  by  the  Lord  Chancellor  in  Craytkorne  v.  Swinburne. 
They  appear  however  to  be  conformable  to  the  civil  law  doctrine  :  and  are  well 
founded  in  equity,  though  perhaps  not  in  public  expedience,  inasmuch  as  they  no 
doubt,  tend  to  the  multiplication  of  suits. 

To  this  title  respecting  fide  jussion,  should  be  added  Inst.  lib.  4.  tit.  14.  §  4.  Q^m 
tceptiones  fide  jussoribus  prontnt  vtl  wm^  wherein  the  general  rule  is  laid  down. 
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that  sureties  may  avail  themselves  of  all  the  defences  which  their  principal  might 
have  used. 

Tit.  XXII.  De  literarum  ohligationibus,  p.  269. 

Ex  prineipalibus  constitutionibus.  See  the  constitution  of  the  Emperors  Hono- 
ritts,  Theodosius,  and  Conatantine,  in  the  second  hook  of  the  Codex  Theodosian- 
us,  title  Si  cerium. 

Per  nostrum  constitutionem.    Cod.  4.  30.   14. 

This  proceeds  on  the  principle  of  our  limitation  acts. 

Tit.  XXIII.  De  obligationibus  ex  consensu,  p.  270.  These  difier  from  stipula- 
tions wherein  the  presence  of  the  parties  was  necessary.    Dig.  44.  7.  2. 

Tit.  XXIV.  De  emptione  et  veTiditione,  p.  271.  This  is  a  nominate  contract  con" 
firmed  by  the  civil  law.  It  supercedes  Barter  and  Exchange,  *  the  most  *  615 
ancient  mode  of  traffic.  It  gives  rise  to  the  action  ex  vendito  against  the  buyer, 
for  the  price  agreed  on  ;  and  to  the  action  ex  empto  against  the  seller,  in  case*  of 
defective  title  or  non-delivery  in  the  thing  sold.  Dig.  18. 1.  28.  The  buyer 
bringing  the  action  ex  empto  must  tender  the  price,  and  the  seller  suing  ex  vendito 
must  tender  the  thing  'sold. 

Hence,  nothing  forbids  that  one  man  should  sell  the  property  of  another  :  he 
does  so  at  the  risk  of  the  action  ex  empto^  in  case  of  eviction.    Dig.  18. 1.  28. 

The  seller  is  considered  as  in  all  cases  warranting  the  title.  Afler  the  bargain 
is  completed,  the  purchaser/ stands  to  all  loaaes.  Even  an  express  agreement, 
that  the  seller  should  not  warrant  the  title  against  his  own  act,  was  void,  as  en- 
couraging fraud.    Dig.  2. 14.  7.  7. 

Warranty  under  the  Roman  law,  is  either  express  or  implied.  It  is  implied  in 
every  case,  but  may  be  enlarged  or  restrained  by  express  covenant.  Dig.  19. 1. 
11.  18.  unless  the  warranty  be  so  restrained,  the  seller  is  bound  to  answer  not 
only  the  price  paid  but  the  damaged.  Evicta  re,  non  ad  pretium  dumtaxat  recipi- 
endum, sed  ad  id  quod  interest  competit ;  ergo  et  si  minor  (minoris  pretii)  esse 
cepit,  damnum  emptoris  est.  Dig.  21.  2.  70.  This  is  fair  reciprocity.  The  value 
is  considered,  not  at  the  time  of  the  sale,  but  at  the  time  of  eviction,  and  each 
party  runs  his  chance  of  what  value  the  article  may  then  be.  Dig.  ub.sup.  Dig. 
19. 1.  45.  Sub.  init.  and  Dig.  21.  2.  66.  3.  in  fin.  If  one  hath  built  or  planted  on 
an  estate,  and  is  evicted,  either  the  person  recovering  or  the  person  who  made 
sale  without  title,  must  stand  to  the  damages  sustained  by  the  bona  fide  purchaser. 
Illud  expeditius  videbatur  :  si  mihi  alienam  aream  vendideris,  et  in  earn  ego  edi 
fieavero',  atque  ita  earn  dominus  evincit.  Nam,  quia  possim  petentem  dominum, 
nisi  impensam  ledificiorum  solvat,  dolo  malo  exceptione  summovere ;  magis  est 
ut  ea  res  ad  periculum  venditoris  non  pertineat.  Quod  et  in  servo  dicendum  est, 
si  in  servitutem,  non  in  libertatem  evinceretur,  ut  dominus  mercedes  et  impensas 
prsBstare  debeat.  Quod  si  emptor  non  possideat  edificium  vel  servum,  ex  empto 
habebit  actionem ;  in  omnibus  tamen  his  casibus,  si  sciens  quis  alienum  vendiderit 
omnimodo  teneri  debeat.  Dig.  19. 1.  45. 1.  It  appears  to  me  that  both  cases 
should  be  put  on  the  ground  of  the  scienter :  viz.  if  the  owner  kjuw  the  building 
was  proceeding,  he  ought  to  pay  the  value  to  the  person  evicted ;  if  the  seller 
knew  he  had  no  title,  the  whole  damages  ought  to  fall  on  him.  And  such  I  appre- 
hend would  be  the  law  even  in  Pennsylvania  and  New  York,  in  cases  of  eviction 
from  real  property  by  title  paramount.  If  the  seller  knew  his  defect  of  title,  ho 
pttght  to  be  liable  not  merely  to  principal  and  interest,  but  to  all  *^dam-    *616, 
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Age,  The  buyer  was  liable  for  mesne  profits,  and  if  the  improvements  exceeded 
the  mean  profits,  the  buyer  had  the  advantage.  Dig.  6. 1.  48.  If  the  buyer  makes 
a  weak  defence,  and  does  not  vouch  the  seller  to  warranty,  the  latter  is  discharged. 
Dig.  21.  2.  53.  When  the  buyer  has  given  notice  to  the  seller  of  the  adverse  suit, 
the  latter  is  bound  to  attend  to  the  defence.  Dig.  21.  2.  63.  1.  The  buyer  might 
bring  ex  empto  on  discovery  that  his  title  was  bad,  even  before  suit  brought  by  the 
real  owner.     Di<r.  19.  1.  30.  1. 

There  was  no  distinction  as  to  warranty,  between  real  and  personal  property. 
Cod.  8.  45.  6. 

Under  the  Roman  law,  the  contract  by  mutual  consent  of  the  parties  constituted 
the  Emptio  venditio  ;  which  was  completed  by  delivery  on  one  side,  and  payment 
on  the  otlier.  The  payment  of  the  stipulated  price,  or  even  of  earnest  money 
(Arrha)^  was  not  of  the  essence  of  the  contract :  it  was  binding  by  mutual  con 
sent  alone.  It  was  consummated  indeed  by  payment  and  delivery,  but  its  obliga- 
tory nature  existed  before.  The  arrha  (earnest)  was  evidence  only  of  the  con- 
tract, argumentum  emptionis  et  venditionis  contracta.  The  Locus  PomUentitB  was 
allowed,  while  the  mutual  assent  was  as  yet  incomplete  in  point  of  form  ;  (section 
1  of  this  title)  and  if  exercised,  was  exercised  on  the  terms  prescribed  in  this  sec- 
tion. But  the  emptio  venditio^  did  not  require  the  verbal  forms  prescribed  in  the 
contract  ex  stiptdatur^  as  Roberts  on  the  statute  of  frauds  (note  84)  erroneously 
fupposes. 

By  that  statute,  the  Bargain  and  Sale  has  different  features  from  the  Emptio 
venditio^  and  the  earnest  is  a  part,  and  not  evidence  only  of  the  contract ;  and 
furnishes  the  right  of  action,  but  not  without  tender  of  the  price  on  one  side,  or 
of  the  commodity  on  the  other.  Longfort  v.  Administratixy  of  Tyler ^  1  Salk.  113. 
Hob.  41. 

"  If  a  man  by  word  of  mouth  sells  me  his  horse  or  any  other  thing,  and  I  prom- 
ise nothing  for  it,  this  is  void  and  will  not  alter  the  property  of  the  thing  sold. 
But  if  one  sell  me  a  horse,  or  any  other  thing  for  money  or  other  valuable  consid- 
jeration,  and  the  same  thing  is  to  be  delivered  to  me  at  a  day  certain,  and  by  oar 
Agreement  a  day  is  appointed  for  the  payment  of  the  money — or  all  or  part  of  the 
money  is  paid  in  hand— or  I  give  earnest  money  to  the  seller — or  I  take  the  thing 
bought  by  agreement  into  my  possession,  where  no  money  is  paid,  earnest  given 
or  day  appointed  for  the  payment,  in  all  these  cases  there  is  good  bargain  and  sale 
of  the  thing  to  alter  the  property  thereof.  And  in  the  first  case  I  may  have  an 
action  for  the  thing,  or  the  seller  for  his  money  :  (upon  tender  that  is)  :  in  the 
second  case  1  may  sue  for  and  recover  the  thing  bought :    in  the  third  case  I  may 

•617  sue  for  the  *  thing  bought,  and  the  seller  for  the  recovery  of  his  money  : 
in  the  fourth  case  where  earnest  is  given,  we  may  have  reciprocal  remedies  against 
each  other :  and  in  the  last  case,  the  seller  may  sue  for  h>s  money."  Sheph. 
Touch,  of  Comm.  Ass.  222. 

But,  notice  of  readiness  to  receive  the  goods,  and  to  pay  the  price  at  the  time 
and  place  agreed  on,  is  equivalent  to  tender :  and  will  he  a  sufficient  averment  to 
support  the  declaration :  for  the  terms  on  each  side  are  concurrent  contracts. 
Bawson  V.  John8t6n^  1  East,  203,  and  the  cases  therein  cited. 

Bargain  and  sale  may  be  rescinded  by  mutual  consent  before  the  rights  of  other 
persons  are  concerned,  but  not  afterward.  Smith  v.  FiM^  5  Term  Rep.  403. 

In  CQoke  y.  Ozleify  3  Term  Rep.  653.  it  was  determined  that  though  the  seller 
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giye  time  to  the  proposed  bujer  to  delibeiate  upon  the  porchaae,  and  the  latter 
within  the  time  agrees  to  buy,  yet,  if  no  consideration  intervene,  the  seller  may 
refuse  to  sell.    The  same  principle  in  Hanson  ▼.  Mcyer^  6  East,  614. 

See  further  on  this  subject,  the  cases  digested  by  the  compilers  Sugden,  174. 
1  Com.  Contr.  83.  89,  90.  2  Com.  Contr.  210.  Bailey  and  Bogert  v.  Ogden  and 
Ogden^  3  Johnston,  N.  Y.  Rep.  399,  also  contains  a  good  investigation  of  some  of 
the  points  first  above  noticed. 

The  doctrine  of  sales  dependent  upon  market  overt,  is  not  adopted  in  New 
York  state,  so  as  to  give  title  to  a  bona  fide  purchaser  to  goods  which  he  bought 
of  A,  but  which  at  the  time  belonged  to  B,  and  A  had  no  title  to,  or  right  to  sell. 
So  that  here,  where  there  is  no  market  overt,  a  bona  fide  sale  does  not  change  the 
property  as  against  the  rightful  owner.  See  Kent's  observations  in  Wheelwright  v. 
DefeysteTy  1  Johnson's  N.  Y.  rep.  p.  479, 480.  who  cites  the  civil  law  maxim,  nemo 
plus  juris  in  alium  transferre  potest  quam  ipse  habet ;  Pothier  traite  de  vente,  part 
1.  7.  2  Erskine's  Inst,  of  the  law  of  Scotland,  481.  and  Lord  Kaime's  Hist,  law 
tracts,  tit.  History  of  Property. 

I  am  not  at  present  aware  of  any  other  case  on  this  point,  in  this  country. 

In  Pennsylvania,  by  act  of  28  May,  1715.  §  6.  The  words  grant,  bargain,  sale, 
■hall  be  adjudged  an  express  covenant  to  the  grantee,  that  the  grantor  was  seized 
of  an  indefeasible  estate  in  fee,  freed  from  incumbrances  done  or  suffered  from  the 
grantor,  and  also  for  quiet  enjoyment  against  the  grantor,  his  heirs  and  assigns. 
These  words  however  do  not  amount  to  a  general  warranty.  2  Binney  95.  Lessc 
of  Gratz  v«  Ewalt. 

I  have  already  stated  the  civil  law,  and  our  law  on  the  general  subject*    *618 
of  the  sale  of  chattels,  under  the  ^dilitian  regulations.    The  case  of  eviction  from 
real  property  under  an  ejectment  with  verdict  and  judgment  in  favor  of  title  para- 
mount, is  by  no  means  settled  by  uniformity  of  decision  in  this  country. 

As  to  the  measure  of  damages  to  be  allowed  to  a  bona  fide  purchaser  of  land 
under  a  warranty,  or  covenant  of  seizin  in  the  seller,  or  covenant  for  quiet  enjoy- 
ment, where  the  purchaser  is  aflerward  evicted  by  title  paramount,  and  where  no 
fraud  is  alledged  against  the  seller,  different  courts  have  considered  the  subject 
differently. 

Neither  in  Pennsylvania  or  in  England,  has  it  ever  been  held  that  the  real  own- 
er recovering  his  possession,  was  in  any  way  liable  to  pay  for  the  improvements 
made  on  his  land.  If  indeed  he  lay  by,  and  concealed  his  title,  while  those  im- 
provements were  carrying  on  with  his  knowledge,  he  ought  not  to  recover  at  all. 
East  India  Company  v.  Vincent,  2  Atk.  83.  Anonymous^  Bunb.  53.  Savage  v. 
Forster,  9  Mod.  37.  Manning  v.  Ferrer s,  2  Eq.  Ca.  ab.  357.  Anonymous,  3  £q. 
Ca*  ab.  522,  523.  Rex  v.  Inhabitants  of  Butterton,  6  Term  rep.  554.  Dot  on  de- 
mise of  Winckhy  v.  Fys,  1  Esp.  rep.  N.  P.  364.  Fowkes  v.  Joyce,  Prec.  Ch.  7, 
Keech  V.  Hall,  Doug.  22.  Weakley  v.  Bucknell,  Cowp.  473.  I  suspect  we  do  not 
know  enough  of  the  circumstances  under  which  the  successful  owner  was  held 
liable  to  the  value  of  improvements  under  the  civil  law. 

In  England,  the  measure  of  damages,  was  the  value  of  the  land  at  the  time 
when  the  deed  with  warranty  was  executed.  For  which  in  our  American  cases, 
the  following  authorities  have  been  cited  :  Bracton,  \V^,  19  Hen.  6.  46.  a.  61.  a. 
Bro.  ab.  tit.  Voucher,  pi.  69.  lb.  tit.  Recouver  in  value,  pi.  59.     22  Vin.  Ab.  144, 
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145, 146.    lb.  pi*  1,  9,  9.    lb.  1,  8,  3.    1  Reeves*  history  of  the  English  law,  448. 
Glanyille,  G.  3.  ch.  4.    Ballot  v.  Ballot,  Godbold,  151. 

Sach  was  the  detenninatioQ  in  New  York ;  (to  wit,  that  however  the  land  might 
haye  risen  in  value,  or  whatever  improvements  the  purchaser  might  have  made, 
yet  that)  the  measure  of  damages  was  the  purchase  money  and  interest.  Staatt 
V.  Executors  of  Ten  Eyck,  3  Cains  111.  Pitcher  v.  Livingstony  4  Johns,  rep.  1. 
Morris  v.  Phelps,  5  Johns,  rep.  49.  From  this  doctrine  Judge  Spencer  dissented, 
4  Johns,  rep.  18 ;  holding  that  the  purchaser  was  entitled  to  the  value  of  the  land 
with  the  improvements  at  the  time  of  eriotion. 

In  Massachusetts,  Marston  y.  Hobbs,  2  Mass.  rep.  407.  and  in  Blackford  v.  Page^ 
lb.  455.  ParsoQs,  Ch.  J.  lays  down  the  old  English  method  of  proceeding  by 
youching  the  warrantor,  or  bringing  warranties  chartfe  upon  the  warranty ;  and 

*  619  declares  the  law  to  be,  in  the  case  *  before  the  court,  that  the  measure  of 
damages  was  the  consideration  money  paid  and  interest ;  that  being  the  amount 
of  the  plaintiff's  actual  loss,  who  received  no  estate  by  the  conveyance  to  him  : 
but  gave  no  opinion  what  the  damages  would  be,  where  a  grantee  actually  seized 
by  virtue  of  the  conveyance,  was  ousted  by  a  paramount  title  :  probably  in>Uiat 
case  a  different  rule  would  obtain.  This  question  afterward  came  before  the  court 
in  Canpell  y.  Wendell,  4  Mass.  rep.  108.  (Anno  1808,)  Parker,  Judge  on  the  cir- 
cuit, on  covenant  for  breach  of  warranty,  had  directed  the  jury,  that  the  measure 
of  damages  was  the  value  of  the  land  at  the  time  of  epiption.  The  supreme  court 
cay,  the  direction  was  right ;  and  that  the  value  of  the  land  at  the  time  when  the 
covenant  wa9  broken,  (to  wit,  when  the  conveyance  was  executed,)  as  agreed  by 
the  parties,  was  the  proper  measure  of  damages :  wherein  there  is  something  like 
jn  dissonance. 

That  the  value  of  the  land  at  the  time  of  the  eviction,  is  the  measure  of  dam- 
ages in  an  aption  of  covenant  bro](en,  was  also  determined  in  Massachusetts,  in 
Gore  y.  Brasisr^  3  Mass.  rep.  5S0, 

The  same  point  was  also  determined  in  Connecticut,  Kirkby's  Conn.  rep.  3. 

The  same  point  WM  determined  in  3outh  Carolina,  Uiber  and  Wife  v.  Parsons, 
1  Bay's,  19.  and  in  Cruerand's  Executors  v.  River,  lb.  265. 

Dom^t  al^o  assents  to  thip  being  the  doctrine  of  the  ciyil  law.  1  Dom.  77.  sect. 
15, 16. 

In  Pennpylyania,  the  supreme  court  have  decided  in  conformity  to  the  New 
Tork  cases,  in  Bender  v.  From^erger,  4  Dall.  rep.  441.  An.  1606,  which  settles  the 
law  in  this  state. 

In  1804,  a  case  came  before  me  at  Chambersburgh,  in  Franklin  county,  of  the 
pame  kind ;  wherein  I  charged  the  jury,  that  the  measure  of  damages  was  the  im- 
proved valne  of  the  land,  together  with  the  value  of  such  improvements  as  had 
been  made  for  the  better  and  more  effectual  enjoyment  of  the  land  itself,  as  fences, 
barn^  stables,  &c.  conceiving,  that  a  man  being  evicted  after  haying  spent  soma 
of  the  best  years  of  his  life  in  directing  and  puperintending  reasonable  and  suitable 
improyements,  was  entitled  to  all  the  increape  of  value,  which  was  little  enough 
too.  So  thought  the  jury,  and  brought  in  a  yeir4ict  accordingly  :  and  the  decision 
was  acqnipsped  in>  3ut  in  Glen's  Executory  y.  Washwfod,  tried  in  Cumberland 
county,  9th  }Saj,  1806,  the  Court  (whose  opinion  was  x^ot  giyen  till  aboye  a  twelve 
month  after)  adopted  the  rule  in  Fromberger's  case,  and  on  special  verdict  where- 
by ihe  measure  of  4amages  was  left  as  a  legal  point  for  the  court  to  decide  on^ 
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directed  tlid  iiTerage  purchase  money  per  acre,  with  interest*  from  the    *630 
time  of  eyiction  to  be  allowed  for  23  acfe«|  128  perohes^  recovered  by  title  para- 
mount.   The  purchase  money  was  3Z.  15^.  per  acre,  and  the  land  would  hare  seld 
at  the  time  of  eviction,  for  four  times  as  much. 

Upon  the  rule  of  caveat  emptor^  adopted  by  the  English,  and  some  of  the  Amer- 
ican states,  all  this  is  just.  No  man  ought  to  be  bound  beyond  the  value  he  re- 
ceives for  a  oommbdity,  valued  by  the  mutual  consent  of  buyer  and  seller.  He 
cannot,  it  is  said,  be  bound  by  possibility  for  iSlOOO,  in  consequence  of  selling  that 
for  which  he  receives  but  a  hundred.  The  answer  is,  that  he  ought  not  to  war- 
rant generally  that  wkich  he  is  not  quite  sure  belongs  to  him.  Every  body  who 
buys  in  this  country,  buys  with  an  expectation  that  his  land  will  rise  in  value^ 
and  is  capable  of  improvement.  These  are  qualities  attached  to  etery  American 
purchase ;  and  if  a  man  is  induced  to  spend  much  time  and  much  money  in  con- 
fidence of  the  title  conveyed  to  him,  and  warranted  to  him,  he  ought  to  be  remu- 
nerated, as  I  think,  at  the  expense  of  the  negligent  or  dishonest  seller.  1  do  not 
know  a  more  goodly  and  comfortable  doctrine  for  the  land-jobbers  of  ibis  country 
than  caveat  emptor.  Doubtless,  if  the  purchaser  can  taint  the  sale  with  fraud,  or 
prove  a  scienter  of  bad  title  on  part  of  the  seller,  the  latter  would  be  liable  to  full 
damages  in  covenant,  in  this  state,  and  to  an  action  on  the  caite  for  deceit,  wherU 
the  English  law  prevails.  Co.  Litt.  384.  1  f^onb.  366.  Com.  Dig.  236.  a.  8.  4 
Johns,  rep.  12.  But  how  seldom  can  this  be  done,  in  Pennsylvania  at  least,  wbertf 
a  patent  itself  is  nothing  more  than  prima  facie  evidence  of  title  ? 

In  Virginia,  Jfelsaii  v.  Matthews^  2  Hen.  and  Munfbrd,  164.  the  same  measure  of' 
damages  is  adopted  as  in  New  York  and  Pennsylvania.  (See  ih  tbat  dase  t  di»* 
cussion  of  the  meaning  of  the  words  more  or  less,  in  a  deed.) 

De  emptione  jntra^  271. 

In  Us  auteni*}  vid.  Cod.  4.  £.21.    Defide  instrumerdorvin» 

By  the  civil  law  all  covenants  of  sale  were  good^  whether  wriiten  of  uif  written^ 
to  whatever  value  they  extended.  But  in  England^  it  hath  been  edacted  by  29 
Car.  cap,  d.  sect,  17.  **  Thai  lio  Contract  for  the  sale  of  any  goods,  wares,  and 
merchandize  for  the  price  of  ten  pounds  sterling  or  upwards,  shaft  be  allowed  to 
be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  of 
payment,  or  unless  some  note,  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  *  such  a  contract,  or  *  621 
their  agents  thereunto  lawfully  authorised."    29  Car.  2. 

§  1.  De  pretU)  certo.  p.  272.    Sed  nostra  decisio    Cod.  4.  3d.  15. 

§  2.  In  quUms  pretium  contistat.  p.  273.  In  nosttis  digestis.  Dig.  16. 1.  D€ 
Conirahenda  emptione. 

§  3.  De  perictdo  et  eammoio  rei  vendUie^  p.  2^4.  The  doctrine  here  laid  dowtf 
as  to  the  purchaser  bearing  the  risk,  is  acknowledged  in  PhilUmore  v.  ^rrey,  1 
Camp.  N.  P.  Rep.  513.    Sugd.  L.  of  Vend,  and  Purch.  176, 177. 

Tit.  XXV.  De  locatione  et  conductione^  p.  276.  This  contract  is  more  extended 
than  our  letting  and  hiring ;  including  as  in  the  next  section,  a  pumtum  menitf 
for  work  and  labor.  ' 

§  1.  JDe  mercede  coUata  in  arbitrium  aUenum.  p.  276. 

^ctio  prescriptis  verbis,  p.  277.  Dicta  est  actio  frkscriftis  vxrbis,  ex  eo  quod 
prescriptis  verbis  rem  gestam  demoTtstrat.     Ob  eandem  guoque  causmmy  hoe  aetio  di-^ 
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eitur  III  FACTUM  ;   et  interdum  plena  oratione  actio  utilis  pribscbiptis  terbis  m 
FACTbM.  Vinn. 

§  3,  De  emphyteusi.  p.  277. 

Emphyteuseos  contractus.    An  emphytevsis  (from  tuipvrtvuv  to  plant)  is  a  con* 
tract  made  by  consent,  by  which  houses  or  lands  arc  given  to  be  possessed  forever, 
or  at  least  for  a  long  term,  upon  condition,  that  the  land  shall  be  improved,  and 
that  a  small  yearly  rent  or  pension  shall  be  paid  to  the  proprietor.    And  this  pen- 
sion, rent,  or  canon,  may  be  paid  in  money,  grain,  or  any  other  thing.    The  per- 
petuity, or  long  term,  granted,  distinguishes  this  contract  from  letting  and  hiring  : 
for  an  emphyteusis  was  originally  made  on  acoount  of  barren  lands,  %hich  no  per- 
son would  take  for  a  short  time,  through  a  fear  of  the  charge  of  cultivation ;    but 
afterwards  the  best  lands  were  oflen  granted  out  upon  this  emphyteutical  con- 
tract ;    the  nature  of  which  was  first  fixed  by  the  emperor  Zeno,  who  determined 
it  to  be  a  distinct  contract  from  buying  and  selling,  letting  and  hiring.     Vid.  Cod. 
4.  t.  66.    Dejure  empkyteutico.    For  some  thought  it  to  be  the  contract  of  hiring, 
when  they  considered,  that  a  rent  was  paid  for  it  to  the^proprielor ;    and  others 
imagined  it  to  be  the  contract  of  buying,  when  they  saw  the  tenant  had  a  perpetui- 
ty, or  at  least  a  very  long  time,  and  a  sort  of  property  in  it :   but  the  tenant  had 
only  utile  dominium,  not  a  direct  dominion  ;    and  therefore  the  contract  was  dis- 
tinct from  buying  and  selling. 

The  tenant  is  called  emphyteuta,  being  under  an  obligation  to  plant  and  improve 
the  land  :    and  he  has  such  an  interest,  that  he  may  sell  the  profits  of  his  right  in 

*622  the  estate  to  another,  with  the  consent  of  the  *  proprietor,  to  whom  two 
months  must  be  allowed  to  determine  whether  he  will  himself  become  the  pur- 
chaser. But,  when  there  is  a  new  tenant,  a  laudimium,  (which  is  almost  the  same 
as  a  relief,  and  generally  amounts  to  the  value  of  the  50th  part  of  the  estate,) 
must  be  paid  to  the  proprietor  by  the  new  tenant,  as  an  acknowledgment  for  be- 
ing put  into  possession.    Cod.  4.  t.  66.  1.  3. 

There  is  also  a  pension  or  rent  called  a  canon,  which  must  be  paid  annually,  as 
an  acknowledgment  of  a  superior  title  ;  and  this  canon  is  always  due  every  year, 
whether  the  tenant  receives  any  profits  or  not :  for  it  is  not  paid,  in  consideration 
of  profits  received,  but  as  an  acknowledgment  of  the  tenure. 

The  emphyteusis  of  the  Roman  law  seems  to  have  given  rise  to  our  fee-farm  and 
copyhold  estates  in  England.     Harris. 

§  4.  De  forma  alicui  facienda  ah  artifice,  p.  288.  This  section  seems  intelligible 
only  on  the  supposition,  that  the  labor  of  the  workman  is  considered  as  let  out  by 
him,  and  hired  by  his  employer.  Hence,  Heskeih  and  Blanchard,  4  East,  144. 
where  a  man  contracts  to  give  another  half  the  profits  of  a  concern  for  managing 
it,  would  be  a  Locatio  Conduetio,  as  well  as  a  partnership. 

Tit,  XXVL  De  societate,  p.  280  As  to  the  general  doctrine  of  partnerships, 
and  sleeping  partners,  see  Coope  et  at.  v.  Eyre  et  at.  1  Hen.  BI.  37.  and  Waugh  r. 
Carver  et  al.  2  Hen.  Bl,  235.  in  which  cases,  the  civil  law  doctrine  of  partnership, 
is  also  touched  upon,  as  to  what  constitutes  partnership.  See  to  the  same  pur- 
pose, Bond  V.  Gibson,  1  Campb.  N.  P.  Rep.  185.  Dry  ▼.  Bosioell.  lb.  329.  Wist 
V.  Small,  lb.  331.  N.  Alderson  v.  Pope,  lb.  404.  N.  Peacock  v.  Peacock,  2  Cunb. 
N.  P.  Rep.  45.  Guiden  v.  Robson,  lb.  302.  Jfeersome  v.  Coles,  lb.  617.  Barton  v. 
Harrison,  lb.  97.  2  Taunt.  49. 

The  French  Commandite,  where  a  party  in  a  concern  is  liable  only  in  respect  of 
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the  share  he  bringi  into  partnership,  is  not  known  in  England.  Bnt  it  appears  to 
be  introduced  in  the  banking  establishments  of  this  country  ;  with  what  legal  suc- 
cess is  yet  some  what  dubious. 

Commandite,  sometimes  signifies  partnershipi  where  one  advances  money,  and 
the  other  skill.  Expte.  Garland,  10  Vez.  114,  from  the  Dictionaire  de  I'Academie 
Francoise, 

§  8.  De  cessione  bonorum,  p.  283. 

See  on  the  effect  of  eessio  bonorum,  Expte.  Burton,  1  Atk.  255.  BaUantine  v. 
Golding,  Cooke's  B.  Law,  522.  Warring  v.  Knight,  lb.  373.  Q?tt»  ▼.  Keefe,  2  H, 
Bl.  553.  Robinson  v.  Bland,  1  Sir  W.  BI.  258.  2  Burr.  1078.  MuUoy  v.  Barker, 
5  East,  319.  Hunter  v.  Potts,  A  Term  Rep.  182.  Sill  y.  JVorswick,l  Hen.  BL 
665.  Smith  v,  Buchanan,  1  *  East  6.  Folliot  v.  Ogden,  1  Hen.  Bl.  123.  *G23 
Potter  V.  Brown,  5  East,  124.  Cornelius  Van  Rough  v.  John  Van  Arsdaln,  3 
Caine's  N.  Y.  Rep.  154. 

The  cases  under  the  insolvent  debtors  acts,  of  New  York  state,  are  of  such 
frequent  occurrence,  that  I  roust  decline  a  reference  even  to  their  names,  referring 
to  the  indices  in  Caines  and  Johnson. 

In  Pennsylvania  see  James  v.  AUen,  1  Dall.  Rep.  188,  Miller  v.  Hall,  1  Dall 
Rep.  228.  Thompson  v.  Young,  3  Dall.  Rep.  294.  Gorgerat  v.  Murray,  lb.  366. 
Harris  v.  Mandeville,  2  Dall.  Rep.  256.  Emory  v.  Greenough,  3  DalL  Rep.  369. 
Baker's  case,  1  Binn.  462.  CroxalVs  case,  lb.  589.  and  as  to  the  mutual  operation 
of  eessio  bonorum.  Smith  v.  Brown,  3  Binn.  201.  confirming,  Donaldson  v.  Cham- 
bers, 2  Dall.  100.  and  Miller  v.  HaU,  1  Dall.  228, 

If  defendant  pleads  a  discharge  as  a  certificated  bankrupt,  in  a  foreign  country, 
he  must  prove  that  the  cause  of  action  arose  in  that  country.  Green  v.  SarmieiUo, 
April  Sessions,  1811,  Coram  Washington,  in  Philadelphia. 

The  mode  of  distributing  an  insolvent's  estate  in  Virginia,  will  be  found  in  An- 
derson V.  Anderson,  1  Hening  and  Munford,  12«  and  Finsley  v.  Anderson,  3  Call's 
Rep.  329. 

As  to  the  effect  of  the  insolvent  laws  of  Virginia,  on  tlie  future  property  of  the 
debtor  (whic)i  is  not  protected  by  those  laws.)  See  Payne  v.  Dudley,  1  Washing- 
ton, 198. 

On  the  effect  of  the  insolvent  laws  of  Maryland,  see  Reily  v.  Lamar,  2  Cranch, 
344.  On  the  effect  of  the  prior  lien  of  the  United  States,  see  M'Lean  v.  Rankin, 
and  Heyer,  3  Johnson's  N.  Y.  Rep.  369.  and  United  States  v.  Fisher  et  al.2 
Cranch,  358.  and  United  States  v.  Hooe,  3  Cranch,  73. 

In  the  Massachusett's  Reports,  in  Bays,  and  in  M 'Henry,  I  can  find  nothing 
of  moment  to  the  present  purpose. 

In  Simms  v.  Slacum,  3  Cranch,  300.  A  discharge  under  an  insolvent  law  ob- 
tained by  fraud,  was  decided  to  be  a  discharge  in  due  course  of  law. 

§  9.  De  dolo  et  culpa  a  socio  pra:standis,  p.  283.  See  on  this  subject  the  case  of 
Thomason  andHipgip  v.  Frere,  10  East,  418.  The  American  editor  has  added  a 
note  to  this  case,  including  the  American  decisions  on  this  point  up  to  1810. 

Tit^  XXVH.  De  mandato,  p.  284.    This  title  has  reference  to  the  general  prin- 
ciples of  the  prolific   head  of  powers ;  which  is  too  extensive  to  be  treated   here. 
I  must  refer  to  ^owcl,  and  the  Chancery  decisions  on  this  subject  since  his  book. 
If  the  person  empowered,  is  *  paid  for  his  services,  the  contract  is  not    *  624 
mandatum,  but  lociUio  conduetio. 
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§  13.  D»  mereede,  p.  288.  This  is  another  instance  wherein  the  hire  of  the  I*-' 
bor  and  service  of  another,  whatever  is  to  be  performed,  is  ranked  under  the  Ipco* 
Ho  conduUio  of  the  civil  law« 

Tit.  XXVIII,  De  obligationihus  qtut  Qvan  ex  caiUraetu  nasatntur^  p.  289.     Theatf 
are  obligations  that  arise  on  account  of  services  rendered  for  a  person,  urithoot 
his  express  command  or  direction.    As  when  one  manages  the  affairs  of  an  ab- 
sentee, for  his  benefit,  without  his  knowledge  :  negotiorum  gestio :  which  ^irea 
the  action  negotiorum  gestorum.    2dlj,  Guardianship :  ttUda  adnUnittratio.    3cUy, 
Where  business  is  transacted  for  common  benefit  by  one  joint  tenant,  tenant  in 
common,  or  co-partner.     CommuHio  bonorum.    This  is  connected  with  the  actions, 
famiUtt  ereiseundit ;  and  de  commum  dividundo  ;  which  being  for  common  benefit, 
the  expenses  are  proportionably  divided.    4thlj,  Judicium  finiuni  regundontm^  un- 
der the  laws  for  keeping  up  common  fences,  and  boundaries.    Sthly,  Aditio  hmrC' 
ditatis,  by  which  the  heir  is  bound  to  pay  the  legatees ;  who  cannot  be  said  to 
have  any  contract,  either  with  him  or  the  deceased.     Though  the  creditors  have. 
6thly,  SoltUio  indebiti^  wheife  money  is  paid  by  mistake  ;  of  which  1  have  treated 
in  speaking  of  the  action  de  condietione  indebiti^  or  money  had  and  received.    See 
also  Cod.  4.  5.  hoc,  titulo. 

The  money  must  not  be  due  .  and  it  must  be  paid  by  mistake,  not  knowing  the 
circumstances ;  otherwise  it  is  tantamount  to  a  gift.    Dig.  ISI.  6. 1 — 12.  6.  JM — 13. 
6.  26.— 12.  6.  62—12.6.  52.^12.  6.  65.  2—50. 17.  53.    This  quasi  contract,  includes 
our  action  of  trover,  as  to  its  form.    If  money  be  unlawfully  p«id,  as  to  a  woman 
with  intent  to  seduce  her ;  it  cannot  be  recovered.    If  it  be  unlawfally  received  aa 
by  duress,  fraud,  or  extortion,  it  may  be  recovered.     If  unlawfully  paid  and  re- 
eeived^  as  the  wages  of  prostitution,  bribes,  &c.  it  cannot  be  recovered.    71y,  By 
aeddenlSf  as  when  a  man  interferes  to  repair  or  prevent  some  sudden  misfortune 
happening  to  another :  or  finds  the  propei'ty  of  another  and  recovers  it.    Dig.  47. 
2.  43.  4.    So  in  England,  if  a  man  at  the  moment  of  necessity  relieves  a  pauper 
maimed,  and  who  cannot  be  conveyed  safely  to  his  settlement     8ly,  trand  ere- 
ates  a  quasi  contract  in  all  cases,  in  favor  of  the  injured  party. 

§  6.  De  solvtione  indebiti,  p.  292.    See  Taunton's  Rep.  359. 

§  7.  Q^ibuM  et  eausis  indebitum  solutum  non  repetitutj  p.  202.  et<2e  ft^e,  Idb.  3. 
Tit.  15.  §  1.  and  the  notes  thereto  :  and  Havelock  v.  Rocktoood,  7  Term  Rep.  268. 

Ex  lege  Aquilia.    Dig.  9.  2.  9. 10. 

*625  *  I<i09tTa  autem  eonstitutio.  Cod.  6.  43.  2.  which  puts  legacies  and 
trusts  on  the  same  footing.  But  the  constitution  here  particularly  referfed  to,  is 
not  extant. 

7\it«  XXIX.    Per  quas  personas  obligatio  acquiritur,  p.  293. 

Q^am  nostra  decrevit  eonstitutio.    Cod.  6.  61.  6.  cum  oportet,  &e. 

JfovelUt  constitutionis^  Cod.  6.  61.  8. 

§  3.  De  servo  communis  p.  294. 

Per  nostrum  decisumem.  Cod.  4.  27.  3<  si  duo,  &c. 

Tit.  XXX.  quibus  modis  toUitur  obligatio,  p.  295. 

De  acceptUatione,  p.  295.    This  is  a  verbal  discbarge  or  release. 

LiBKR  IV.  Tit.  I.  De  obUgationibus  ez  delicto,  p.  299. 

§  1.  Difinitiofurti,  p.  299.  See  the  case  of  the  King  v.  EggingWn  etal.2  Bos. 
and  Pull.  511.  wherein  it  was  argued  by  Clifford,  with  some  appearance  of  law  in 
support  of  the  position,  that  it  is  of  the  essence  of  the  offence  thttt  tlie  articles 
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shoold  be  taken  against  the  will  of  the  owner;  invito  domino.    Bracton  de  leg.  3. 
2  32.  p.  150.  b.  and  the  King  ▼.  Donally^  1  Leach,  232.    But  rarely  this  may  well 
be  preflumed,  from  the  taking  being  fraudulent  and  without  the  knowledge  of 
the  owner.    This  however  tallies  with  the  civil  law.    See  post.  §  7  of  the  pres- 
ent title. 

§  3.  Divisio^  p.  300.  Fvrtum  manifestvmt  is  the  same  as  when  the  thief  is  ta- 
ken with  the  nuunour;  or  the  thing  stolen  in  his  hand  or  possession. 

§  4.  Dejurto  eoneeptOy  oblato^  prohibito,  non  ezhibitOy  p  301. 

Reqvisitio  reifurtiva.  This  inquiry  after  things  stolen,  was  made  anciently, 
Laneo  et  lido;  and  is  noticed  in  the  12  Tables.  Aul.  Cell.  Noct.  Att.  Lib.  11.  ch. 
18  and  Lib.  16.  ch.  10.  With  their  loins  girded  with  a  thin  cloth,  and  a  metal 
plate,  dish  or  shield  before  their  eyes.  For  they  were  required  to  go  otherwise 
naked  to  search  for  stolen  goods :  and  the  Lanx  and  JJeivm  were  used  lest  they 
should  happen  to  meet  women.  See  8  Gibb.  Rom.  Hist.  9.  22.  I  follow  him  in 
adopting  the  explanation  of  Heineccius. 

§  5.  Pfffia,  p.  302.  Sometimes  corporal  punishment  was  added  to  the  fine  :  but 
this  was  all  altered  by  Justinian,  Novell.  134.  ch.  13.  depanarum  modoratione.  I 
fancy  it  is  a  general  rule  that  punishments  are  milder,  as  knowledge  and  civiliza- 
tion advance  :  but  this  would  be  a  change  for  the  worse,  if  they  were  not  encreas- 
ed  in  certainty  on  sufficient  proof  given,  as  they  decreased  in  severity. 

Jonathan  Wild,  the  notorious  reoeiver  of  stolen  goods,  was  convicted  and  eze- 
oated  on  the  clause  in  4  Geo.  1  ch.  11.  which  makes  it  capital  to  receive  a  reward 
on  pretence  of  helping  another  to  recover  *  stolen  goods,  unless  he  also    *  626 
caused  the  thief  to  be  apprehended  and  tried.    Hale's  Hist.  PI.  Cor.  620, 

The  party  robbed  may  bring  his  action  for  restitution,  after  having  done  his 
duty  by  prosecuting  criminally ;  bnt  not  before.  Hale,  PI.  Cor.  546.  See  post 
Inst.  3.  §  11. 

§  7.  De  afeetufurandi,  p.  302. 

Site  intelUgant  id  invito  domino  facore.  This  with  us  and  in  England,  would 
not  amount  to  a  criminal  offence^ 

Furtwn  sine  affeetufurandi  non  eommittitur.  Hence  with  us,  we  must  lay  the 
action  as  having  been  done/sZontce,  feloniously. 

§  8.  De  voluntate  Domini^  p.  303.    Per  nostram  constihitiontm.    Cod.  6.  2.  20. 

A  bare  intention  to  commit  a  crime  unaccompanied  by  an  overt  act,  was  not 
panishable :  nemo  eogitationis  pteunm  patiiur.  Dig.  48. 19. 18.  but  in  England,  to 
solicit  a  servant  to  steal  his  master's  goods  is  an  indictable  misdemeanor,  although 
the  goods  were  actually  not  stolen.  T%e  King  v.  Higgins,  2  East,  5.  So  the  en- 
deavor to  provoke  another  to  commit  a  misdemeanor,  as  to  fight  a  duel,  is  indicta^ 
ble ;  for  in  these  instances  there  is  an  overt  act.  2  East,  614.  The  King  v.  PhU' 
Ups<»  The  case  put  by  Justinian  in  this  section,  will  be  found  in  The  King  v.  Eg» 
gington  etal.2  Bos.  and  Pull.  508. 

{  9.  QiMirtcm  rerumfurtumjit^  p.  304.  Kidnapping:  Lex  Fabia^  Plagium :  Pla-^ 
giani :  manstealing.  Dig.  48.  15.  1.-^8. 15.  3.  A  4.  A  7.  Cod.  9.  20.  7  and  1& 
4.  Black.  Comm.  219.  Literary  thieves,  Plagiaru^  are  noticed  by  Martial,  Lib.  1. 
£p.  53.    See  also  Cic.  pro  Rabirio :  and  ad  Quinctil.  1.  2. 

$  11.  Qia  feneiihir  furti :  De  eo  eujus  ope^  eonsiUo^  furtum  factum  est^  p.  304. 
This  includes  the  doctrine  of  accessaries.  Qttt  hortatus  est  ad  fiirtum  ftidendum^ 
non  tensiur  furti;  is  otherwise  by  the  law  of  England  according  to  the  cases  qooj 
ted  just  above,  under  §  8  of  this  title. 
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§  12.  De  his  qui  sunt  in  potestate^  p.  305.  Action  of  theft  was  not  allowed 
against  children  and  slaves,  on  account  of  the  power  the  master  had  over  them. 
Dig.  47.  2.  17. 

§  13.  Quibus  datur  actio  furtiy  p.  306.  Indictment  lies  for  stealing  the  property 
Cujusdam  ignoti.    Hale.  Hist.  PI.  Cor.  512. 

§  18.  ^n  impubesfurti  ttntatvr^  p.  308.  The  only  question  with  us,  is,  whether 
the  child  had  sufficient  knowledge  of  the  nature  of  the  action  he  was  aboat  delib- 
erately  to  commit,  and  that  it  was  a  crime.  Hist.  PI.  Cor.  26,  27.  4  Blacks. 
Comm.  22,  23.  Perhaps  no  evidence  would  amount  to  proof  that  a  child  was  doli 
capaz  under  seven  years  of  age. 

*627  *  Tii.  11.  \  1.  Adversus  quos  e{a<t<r,  p.  310.  Sit  ab  omni  rapina.  Dig. 
4,  2.  13.  Cod.  8,  4.  7.  Our  law  against  forcible  entry  and  detainer,  are  foanded 
on  similar  considerations. 

Tit.  III.  De  lege  Aqmliay  p.  312.  This  was  a  plebiscite,  proposed  by  Aquilius 
a  tribune  of  the  people.  A,  U.  C.  572.  Almost  all  the  causes  of  action  damni 
injuria  under  the  Lex  Aquilia,  are  also  the  subjects  of  our  action  of  Trespass  on 
the  Case.  . 

A  great  deal  fjf  nice  distinction  has  been  employed  in  ascertaining  whether 
Trepass  vi  et  armis^  or  Trespass  on  the  Case  should  be  brought  for  an  injury  done, 
See  Bourdon  v.  Alloway^  11  Mod.  180. 

For  some  time  the  criterion  was  thought  to  be,  whether  the  act  was  done  wilfal- 
ly  or  negligently.      Tripe  et  al.  v.  Potter^  and  Ogle  v.  Barnes,  cited  in  Leame  v. 
Bray^  3  East,  595.    At  present,  the  criterion  adopted  is,  whether  the  injury  com- 
plained of  ensues  directly  and  immediately  from  the  act  of  the  defendant,  or  is  on- 
ly a  consequence  of  such  act  and   collateral  to  it,  and  which  might  or  might  not 
have  happened.    Thus,  I  forcibly  or  carelessly  throw,  or  negligently  let  fall,  or  by 
not  securing  as  I  ought  I   permit  to  fall,  a  log  into  the  street ',  whereby  one  pas- 
senger is  wounded,  and  an  hour  or  two  aflerward  another  passenger  by  stumbling 
over  the  log,  is  lamed.      Here,  the  first  man  if  he  sue  me,  must  bring  trespass  vi 
et  armis,  and  the  second  man.  Case. 

So,  a  New  England  schooner  on  a  West  India  voyage,  was  fired  into,  and  her 
crew  BO  disabled,  that  unable  to  proceed  on  her  voyage,  she  turned  back.  The 
owner  brought  case  for  loss  of  freight  and  profit  on  the  voyage.  The  Court  de- 
termined  at  once,  that  this  was  case.  Adams  and  others  v.  Hemingway,  1  Mass. 
Rep.  145. 

The  Court  of  King's  Bench,  say,  the  criterion  by  which  we  are  to  decide,  is, 
whether  the  injury  is  immediately  and  directly  connected  with  the  action  or  an  ac- 
cidental consequence  only.  To  which  purpose  the  chief  or  leading  cases  are, 
Reynolds  v.  Clarke,  8  Mod.  272.  1  Strange  638.  2  Lord  Raym.  1402  ;  Scot  v.  Shep- 
herd, 3  Wils.  403  J  Day  v.  Edwards,  5  Term  Rep.  649  j  Weaver  v.  Wood,  Hob. 
134.  Leame  v.  Bray,  3  East  593.  where  all  the  cases  were  considered  :  this  was 
in  1803.  But  in  Rogers  v.  Imbleton,  5  Bos.  and  Pull.  117.  Anno.  1806.  Sir  James 
Mansfield,  put  the  Criterion  on  the  po^t  of  wilfulness  or  negligence  ;  and  intima- 
ted that  Leame  v.  Bray,  was  not  settled  law.  That  court  did  so  again  in  Hug  get 
V.  Montgomery,  Trin,  1807.  5  Bos.  and  Pull.  446. 

The  court  of  king's  bench  however,  decided  Covall  v.  Laming,  1  Campb.  N.  P. 
Rep.   497.   Mich.   1808,   according  to   Leame  v.  Bray:  And   declared  somewhat 

*628    sharply  in  Lotan  v.  Cross,  2  Campb.  N.  P.   •Rep.  464.  Ann.   1810,  that 
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they  woald  not  permit  the  principle  of  LeamB  ▼.  Bfay^  to  be  canvassed  in  a 
motion  for  a  new  trial.    The  question  must  be  raised  if  at  all,  upon  the  record. 

The  principle  of  Leame  v.  Bray,  has  been  recognised  in  Virginia,  Taylor  v. 
Rainbow,  2  Hen.  and  Munf  423.  and  in  the  case  before  cited  in  Massachusetts, 
▼is.  Adams  tt  al,  v.  Himingway,  J  Mass.  rep.  145.  In  New-Tork  Vail  t.  LewU  et 
al,  4  Johns.  450.  In  Hughes  v.  Heiser,  1  Binney,  463.  action  on  the  case  for  a  nui- 
sance :  held  sufficient  though  the  damage  was  consequential.  Judge  Blackstone  in 
Scot  T,  Shepherd  laid  down  a  very  convenient  doctrine  on  this  subject,  which  I 
think  may  be  considered  as  law  at  this  day ;  to  wit,  that  where  the  injury  laimnudi' 
ate,  plaintiff  may  bring  trespass  vi  et  armis,  with  a  per  quod  for  the  consequential 
damage,  or,  bring  case  for  the  consequential  damage  alone  and  pas^  ovex  the  im- 
mediate injury,  2.  Sir  W.  BI.  rep.  197.  which  doctrine  is  like  Pitts  ▼.  Gaince,  1 
Salk.  10. 

But  where  the  injury  is  both  immediate  and  wilful,  the  better  way  is  to  bring 
trespass  vi  et  armis.  Leame  t.  Bray,  Sup.  Ogle  et  al.  y.  Barnes  et  al.  S  Term 
Rep.  188. 

The  difficulty  suggested  by  Le  Blanc  in  Leame  v.  Bray,  as  to  cases  where  ves- 
sels run  foul  of  each  other,  the  immediate  agent  being  the  winds  and  the  waves, 
is  settled  by  Lord  EUenborough  in  CovaU  v.  Laming,  who  very  properly  states 
that  the  helms-man  ought  to  be  answerable  ;  that  is  I  presume,  in  common  cases, 
not  in  violent  storms.  See  further  on  this  subject  Savignac  v.  Roome,  6  Term. 
Rep.  125.  Macmanus  v.  Cricket,  1  East,  106.  and  Morley  v.  Gainsford,  2  H.  Bl. 
442.  Chitty  has  also  taken  some  pains  on  the  question  in  the  first  volume  of  his 
pleadings  p.  122.  On  actions  in  form  ex  Ddieto, 

Injuria  occiderit.  By  33.  Ch.  2.  ch.  7.  treble  damages  are  given  for  maliciously 
maiming  cattle,  destroying  a  plantation  of  trees,  or  throwing  down  an  inclosure. 

In  eo  anno.  vid.  post.  §  9  of  this  title. 

See  further  respecting  actions  on  the  case  under  the  civil  law,  the  last  section 
(16th)  of  this  title,  De  aetione  direeta,  utili,  et  in  factum. 

§  1.  De  i^uadrupede,  qua  peeudum  numero  est,  p.  312.  Jfeque  de  eanibus.  By 
the  English  and  our  law,  damages  are  recoverable  for  wantonly  killing  a  dog, 
Hale's  PI.  Cr.  5. 12.  Townsend  v.  Wathen,  9  East,  277«  So  for  wild  creatures  re- 
claimed,   lb.  and  felony  may  be  committed  by  stealing  them.  Hawk.  PI.  Cr.  Lib. 

1.  ch.  34. 

§  2.  De  injuria,  p.  313.  24  Hen.  8  ch.  10. 1  Hale  PI.  Cr.  488. 

§  6.  De  euratione  relieta,  p,  314.  see  3  Bl.  Comm.  157.  263.     Seare  v.  Prentice^ 
8  East,  348.  where  it  is  held,  that  an  action  on  the  case  *  lies  against  a    *  629 
surgeon,  not  only  fbr  negligence,  but  gross  ignorance  and  want  ot  skill. 

§  9.  iluanti  damnum  ttstimatur,  et  de  hteredihus,  p.  315.  The  general  principle 
of  our  law  is,  that  actio  personalis  moritur  cum  persona  :  and  a  bad  principle  it  is. 
For,  if  my  father  was  maimed  or  slaughtered,  or  my  sister  seduced,  what  good  rea- 
son is  there  that  the  offender  should  escape  from  damages  under  this  maxim  ?  See 
post.  Inst  4. 12. 1. 

§  11.  De  coneursu  hvjus  aetionis  et  capitalis,  p,  316.  If  a  felon  should  be  par* 
doned,  or  be  allowed  his  clergy,  or  be  burned  in  the  hand,  he  may  afterward  be 
sued  civilly  :  1  Bac.  ab.  64.  but  not  pending  the  Indictment.    Style  346.  Ante  tit; 

2.  §5. 

m,  IV,  §  1,  ii^dbuamodis  injuria  JU,  p.  31». 
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i  debitoris  qui  nihil  Meret.  See  fage  v.  WippUy  3  "Eaai^  314.  no  action  wit} 
lie  for  permitting  and  Buffering  the  plantiff  to  be  arrested,  after  l^e  had  paid  debt 
and  costs.  Malice,  is  the  gist  of  all  t^se  actions.  Hence,  cas^  does  not  lie 
against  a  plaintiff  who  brings  a  vexatious  fuit,  Paelon  t.  Honnor^  1  Bos.  and  Pnll. 
205.  Saville  t.  Rob  tra  Salk.  13.  for  plaintiff  may  be  amerced  pro  falso  clamors 
•no,  and  is  liable  to  costs. 

But  it  will  lie  n^ljen  a  man  is  maliciously  sued  for  a  greater  debt  than  he  owes^ 
and  thereby  held  to  exces^iYC  bail.  Daw  v.  Swaine^  1  Sid*  424,  Skinntr  v.  Gut^". 
ton,  et  al.  1  Saund.  228.  But  tbere  mjisi  be  a  scienter  that  so  much  is  not  due* 
iackgon  v.  Burleigh,  3  Esp.  Rep.  34.  But  if  plaintiff  hafing  no  cause  of  action 
do  not  hold  defendant  to  unreasonable  bail,  the  action  will  not  lie.  JVeoJ  y.  Spencer ^ 
cases  in  K.  B.  257.  If  A  bring  this  action  against  B,  an^  prove  that  B  was  large- 
ly indebted  to  him  on  balance, Uhe  suit  will  lie,  although  A  might  be  indebted  ii^  & 
■mall  sum  to  B  on  their  running  account,  Wheterden  v.  Embden,  1  Campb.  N.  P« 
295,  Wilkinson  v.  Matokry,  lb.  297.  But  knowledge  and  malice  must  be  shown, 
Sehid  T.  Fairbain,  1  Bos.  and  Pull.  388.  Gibson  v.  Charters,  2  Bos.  and  Pull.  159. 
As  to  Libel,  **  Libellum  ant  Carzpen  aut  Historiam."  "^he  civil  law  was  very 
•evere  against  this  offencp. 

A  libel  was  regarded  as  with  us,  more  serious  than  slider.  The  Author,  the 
Transcriber,  the  Publisher,  the  Seller,  were  all  liable  tq  punishment,  whether  it 
was  annoymous  or  i^ot.  Dig.  47. 10.  5  and  29.  Cod.  9.  3^.  abusive  pictures,  stat- 
ues, inscriptions,  4lu).  are  libellous  Dig.  47.  10.  5,  10.  like  the  case  of  Philip 
ThiQknesse,  wherein  the  vending  a  wooden  gun  to  Lord  Orwell,  was  held  to  be  a 
libellous  reflection  on  his  military  character.  The  falsely  charging  a  man  with  a 
capital  crime  was  punished  even  with  death.  Cod.  6.  36.  See  the  case  de  libellis 
|kmosis.  5  Co.  125. 

*  630  *  1  hardly  know  any  subject  tp  important  as  the  liberty  of  the  Press,  and 
the  right  of  dipcusijion.  All  the  difficulties  involved  in  |t,  ^ate  either  to  politi- 
cal questions,  to  religious  questions,  or  to  questions  respecting  private  char- 
actp^ 

Political  questions  relate  either  to  tl^e  investigation  of  political  Theories,  or  the 
examination  of  the  measures  of  Government,  or  the  character  and  capacities  of 
our  aptual  rulers.  I  do  ^ot  know  a  plaii^er  position,  than  this :  a  government  tha^ 
forbids  the  investigation  pf  the  principles  on  which  it  is  founded,  must  feel  tha\ 
they  will  not  bear,  (and  for  that  very  rei^on  the  public  good  requires)  such  an  in- 
vestigation. In  England)  I  know  of  i^p  objection  to  the  temperate  [discussion  of 
the  preference  of  a  republican  to  a  monarchical  form  of  government,  where  it  i^ 
not  a  cover  to  incite  insurrection.  No  prosecution  was  met  on  foot  against  the  in- 
numerable disquisitions  on  the  inadequacy  of  parliamentary  representation :  the 
republican  ijentiments  of  Dr.  Price,  D^.  Priestly,  and  Mr^  Godwin,  were  allowed 
without  molestation.  In  my  own  case,  Qr.  John  Scott,  then  attorney  genera^ 
took  a  distinction  that  I  had  no  right  to  complain  of:  *^  continue  if  you  please  to 
publish  your  reply  to  Mr.  Burke  in  an  octavo  form,  so  as  to  confine  it  probably  to 
that  class  of  readers  who  may  consider  it  cpoUy  :  so  soon  as  it  is  published  cheap- 
ly for  dissemination  ai^qng  the  popyilace,  it  will  be  my  ^uty  to  prosecute.*'  It, 
was  on  the  same  principles  that  Paii^e  and  Jordan  were  prosecuted  for  dispersing 
in  a  cheap  form,  the  Rights  of  Man.  A  defensive  meas^^  on  the  part  of  govern-. 
fnent,  certainly  excusable,  probably  justi^able.    In  this  9P\^^try,  a  defence  of  mo-. 
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Aitrchical  ^TeMraent  would  be  borne  with  lew  patience,  thatf  t  defence  of  repob- 
liot  in  England.  But  if  the  manner  b^  decent  and  temperate,  auch  discuasfoni 
okght  to  give  offeiice  in  neither  country  r  but  if  in  eiUler  eou^y  they  ihould  be 
inerely  the  covet  for  exciting  to  civil  commotion,  let  a  jury  judge  of  the  itftent, 
•nd  the  author,  and  publisher  proceed  at  their  peril. 

80  in  discuuing  the  actual  measurea  of  a  govemmefit,  or  the  capacities  of  ufoae 
who  direct  it,  the  temper  and  manner  of  the  discussioi/^  will  always  furnish  a  61uei 
to  the  design  of  the  author.  It  is  a  fafce  to  talk  of  flfeecfom  in  a  country,  wheref 
the  public  chatscteri  and  public  condiipi  of  public  men,*  are  ahiefQed  horn  inv^tftl- 
l^tion.  Hence  the  ii^ustice,  the  absurdity,  the  tyranny  of  the  sedition  law  utfdet 
the  administration  of  the  president  Adams.  There  should  be  no  previous  restric- 
tions on  the  press.  The  public  are  deeply  interested  in  having  e^ery  public  mea- 
sure, And  every  phblic  character,  siffced  to  the  bottom;  The  people  are  deeply  in- 
terested that  auch  int^tigations  hoifestly  *  conducted,  should  inc%ssant^  *  631 
iy  take  place.  But  if  the  charges  h6  founded  on  falsehood  or  fbrgery,  if  thefe 
Should  be  grouUdleM  insinuation  of  base  and  unworthy  motives,-  or  needleM  aait 
malignant  attacks  upon  private  chai/acter,  under  cover  of  public  discnssioi^,  let 
the  hand  of  justice  fall  heavy  on  the  offender.  7  he  only  way  to  preserve  the  lib-' 
^rty  of  the  Pretfs,  \i  to  punish  its  prostitution. 

Hereon  it  may  be  observed,  that  the  do6trine  adva^ed  by  judge  Chase  (i  man* 
^f  admirable  talent,  but  whose  political  opinions  from  the  bench,  were  neitblbf  dic- 
tated by  wisdom  or  by  virtue)  is  stroiSfgly  to  be  reprobated.  Namely,  that  tf  polit- 
ical writer  should  be  prepared  with  legal  proof  of  every  fk6t  he  means  to  adVknce, 
liefore  he  publisheii;  it  was  a  doctri^  calculated,  as  he  well  knew,  to  prohibit  alt 
|K>litical  discuasiori  whatever. 

No  man  will  t^nture  to  publish,  wlA>  is  required  befofe  a  court  ih  MassachuMtts, 
4o  prove  that  the  Bun  ahone  at  mid  dKiy  in  South  Carolina ;  or  thtft  Mr.  PickeriAg, 
trith  the  knowledlfe  of  Mr.  AdamiC,  wrote  to  judge  Bee  on  the  6ase  of  Jonathan 
Robbins,  previot<s  to  the  Trial.  In  political  prosecutioAs,  a  defehtlant  ought  to  b6 
allowed  to  introduce  whatever  evidence  he  pleases  of  the  facts  he  has  published,' 
and  submit  it  (tiot  to  a  court  guided  by  the  technical  rules  of  evidence,  all  to* 
meum  and  tuum,  but)  to  the  jury,*  whether  it  was  reasonably  sufficient  to  juAify 
the  assertion  vi  the  extent  to  which  it  was  made.  In  writing  upon  popular  attcf 
public  facts,  {toptthir  documents  anU'  common  fame  may  fairly  be  resorted  to,  pro- 
vided the  mod4^  of  stating  the  fact  be  oommensurafe  with  the'  j^roof  relied  on/  In- 
deed no  writer  ottght  to  be  called  fCpon  for  proof  of  such  facts;*  till  they  are  denied 
hpon  affidavit. 

The  president  Adams,  was  not  singular  in  wishing  the  sentiments  of  gov6nk^* 
nent  to  be  comnfunicated  to  the  jhdiciary  on  a  political  question.  That  hu  beenr 
done  in  England  during  Mr.  Pitt's  administratibn,  and  since  :'  at  least  the  particu« 
lars  detailed  in  a  public  paper  as  matters  of  notoriety,  have  not  to  my  knovi^edge 
been  denied.  In  Act,  what  individual  or  what  set  of  men  does  Aot  feel  aversft  to  he' 
dragged  before  the'  tribunal  of  public  opinion,  in'  cases  where  they  feel  coiliieibUa 
af  misdeed  ?  But  ill  that  country,  the  high  chliradtei'  and  station  of  the  jddges, 
tt^d  the  great  coiMence  so  univen^lly  (and  a  f^W  instances  excepted)  so  deierv- 
^'dly  reposed  in  them,  and  the  attention  due  to  the  opinion  of  the  bar,  as  well  a« 
of  the  bench— form  a  public  safeguard  of  great  practical  importance  :  a  much 
fliole  eihca^ioMi  orte,  than  the  fttcif  of  a  written  con«tRutioff  in  this'  country  p 
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which  every  party,  bold  and  nnprincipled  in  proportion  to  its  ignorancse,.  coiMtnie* 
and  miiconstrues,  ubcb  and  abases,  as  the  temptation  of  the  moment  may  happen 

632    *  to  dictate.    Self-preservation,  the  first  law  of  our  nature,  will   always 
raise  the  arm  of  power,  where  it  can  descend  with  impunity  and  effect :  but  if  in 
England  af  well  as  in  this  country,  interferences  on  political  questions  now  and 
then  take  place,  which  neither  law  nor  right  can  fully  justify,  that  coon  try  at 
least  does  not  tolerate  in  any  formidable  extent,  the  abominable  nuisance  so  pre- 
valent here,  of  tying  up  to  the  stake,  the  private  character  and  domesUc  life  of 
every  political  opponent,  to  be  exposed  to  the  calumnies  of  the  vulgar,  and  wor- 
ried by  every  mongrel  description  of  slanderers  and  libellists.    Tet  the  public 
taste  of  this  country  seems  gratified  by  the  practice  ;  whereas  the  intermixture  of 
personal  slander  with  public  discussion,  ought  to  be  regarded  as  full  and  com- 
plete evidence,  that  the  writer  was  not  actuated  by  motives  of  public  good. 
Among  the  ancient  Democracies  of  Greece,  every  man  of  superior  station,  wealthy 
talent,  or  character,  was  considered  as  a  fair  object  for  popular  calumny :  from 
which,  no  public  or  private  virtue  could  effectually  shield  him.    This  was  carried 
to  a  prodigious  excess  :  nor  can  any  man  peruse  the  history  of  those  turbulent  re- 
publicans, without  strongly  feeling  that  the  character  of  their  governments,  gave 
to  the  people  themselves,  a  character  of  cruel,  unfeeling,  insolent  injustice  ;  of 
ferocious  and  ambitious  repacity  ;  and  a  morbid  jealousy  of  the  most  honorable  ev" 
idences  of  superiority,  that  furnish  little  cause  for  regret,  if  such  democracies  be 
extinguished  to  flourish  no  more. 

In  New-Tork  and  some  other  of  our  states,  something  like  law  on  this  subject 
still  holds  its  place  in  public  estimation  :  but  every  where  there  is  too  much  ran- 
corous abuse  of  every  political  opponent,  and  the  most  flagrant  imputation  of  cor- 
rupt and  sinister  motive  on  surmises  too  slight  for  a  cool  observer  to  consider  of 
any  weight.  Almost  every  where' among  us,  the  ancient  hatred,  not  merely  to 
the  aristocracy  of  rank,  and  the  aristocracy  of  wealth,  but  to  the  aristocracy  of 
talent  also,  strongly  prevails  ',  and  the  licentiousness  of  publication  almost  univer- 
sally indulged  in,  renders  it  doubtful,  whether  the  Freedom  of  the  Press  itself, 
may  not  be  purchased  at  too  high  a  price. 

In  this  state,  the  dread  of  infringing  on  personal  liberty  has  been  carried  to*a 
morbid  extent ;  in  so  much,  that  in  many  cases  of  injury,  even  the  verdict  of  a 
jury  will  afford  neither  present  compensation,  or  future  security.  An  insolent  or 
unprincipled  disturber  of  the  public  peace  or  domestic  intercourse,  seduces  your 
wife,  debauches  your  daughter,  maims  your  person,  or  defames  your  character* 
Tou  put  yourself  to  the  trouble  and  expense  of  suing  him  for  the  injury  commit- 
ted :  the  jury  find  a  verdict  against  him,  and  allow  you  a  compensation  in  dama- 

*  633  ges.  *  He  goes  to  jail  for  a  week  or  two,  applies  for  the  benefit  of  the 
insolvent  act,  is  discharged  from  prison,  and  laughs  in  your  face. 

You  indict  him  for  the  offence  :  and  he  is  convicted.  But  he  is  a  noisy  partisan 
of  the  prevailing  politics  whatever  they  may  be.  His  fellow  brawlers  send  round 
a  petition ;  the  Governor  is  urged  by  political  adherents,  a  pardon  puts  an  end  to 
the  punishment,  and  the  insolvent  act,  pays  the  costs. 

There  is  no  reply  to  be  made  to  the  arguments  in  favor  of  Republicanism  over 
Monarchy  :  in  theory  they  are  triumphant.  But  in  practice,  there  are  objections 
that  may  give  occasion  to  a  considerate  man  to  pause  :  especially,  where  under 
the  influence  of  universal  suffrage,  the  ignorance  of  the  community  is  almost  ex- 
clusively represented,  and  wisdom  and  wealth,  are  held  in  equal  distrust. 
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With  respect  to  religious  diffcussion^  long  experience  has  now  shown,  that  the 
less  opposition  is  given,  the  more  peaceably  such  controversies  proceed,  and  the 
less  mischief  they  produce.  Complete  toleration  on  the  part  of  the  government, 
«nd  the  laws,  is  the  parent  of  mutual  toleration  among  the  people.  The  more  the 
public  is  accustomed  to  dissonance  of  opinion  on  these  subjects,  the  more  clearly 
will  it  be  seen,  that  a  man  may  be  a  good  child,  a  good  father,  a  good  husband,  a  kind 
friend,  and  a  good  citizen,  under  any  and  every  system  of  religious  faith,  however 
rigid  or  however  lax  :  and  if  a  man  possesses  these  qualifications,  it  is  all  that  so- 
ciety can  require.  Nor  is  it  easy  to  draw  the  line  between  questions  of  this  de- 
scription which  shall  be  included,  or  those  that  shall  be  excluded  from  the  Index 
«xpurgatorius :  every  man  will  be  apt  to  consider  his  own  creed,  as  all-important 
to  society ;  and  experience  will  consider  none  of  them  as  of  consequence,  except 
Bs  they  tend  to  make  a  man  a  good  citizen  in  the  points  above  mentioned  ;  and 
each  stands  forward  with  similar  pretensions  in  this  respect,  and  perhaps  with 
nearly  equal  merits. 

On  the  subject  of  private  character,  I  have  said  sufficient*  It  is  never  attacked 
from  the  press  with  a  good  motive.  If  the  statements  be  true,  the  laws  are  open 
for  conviction,  and  punishment  :  if  dubious,  they  ought  not  to  be  advanced  ;  if 
false,  the  ealnmniator  ought  himself  to  be  considered  as  a  public  nuisance.  The 
nbsurd  privilege  of  giving  the  truth  in  evidence  on  an  indictment,  only  increases 
the  mischief,  and  gives  a  legal  sanction  to  the  practice  itself.  In  a  eivU  action 
the  first  principles  of  justice  require  that  a  man  shall  not  ask  for  damages  for  cal- 
umny, of  which  he  is  afraid  to  meet  the  proof. 

I  shall  not  dwell  upon  the  Law  of  libels  in  England,  which  may  be  well  gather- 
ed from  the  popular  compilations :  but  it  may  be  useful  to  notice  the  principal 
cases  that  have  occurred  here. 

*  By  an  act  of  Pennsylvania  of  16th  March,  1809,  which  if  not  renew-  *  634 
ed  will  expire  by  its  own  limitation  in  April,  1813,  the  truth  is  allowed  to  be  given 
in  evidence  on  every  prosecution  for  libel.  I  believe  this  doctrine  is  adopted  no 
where  but  in  this  state,  and  in  New- York  state,  nor  ought  it  to  be.  The  public 
have  nothing  to  do  with  the  truth  or  falsehood  of  a  libel  on  a  private  individual. 
Has  he  been  guilty  of  a  crime  ?  Indict  him.  Otherwise  it  is  reasonable  to  con- 
clude, that  your  own  bad  passions  give  rise  to  the  publication. 

The  cases  of  libel  hitherto  reported  in  the  U.  States,  so  far  as  I  have  met  with 
them,  are  mostly  conformable  to  the  principles  of  the  English  decisions. 

1  Binney,  393.  Kennedy  v.  Ltnory.  It  is  sufficient  to  lay  the  substance  of  the 
words  spoken,  and  prove  it. 

1  Binney,  601.  Resptib.  v.  Duane,  in  which  the  above  mentioned  act  of  As- 
sembly,  was  held  to  put  an  end  to  an  indictment  for  libel,  commenced  before  that 
act  was  p  assed. 

S  Binney,  34.  Broum  v.  Lamberton,  Words  are  to  be  taken  according  to  their 
plain  and  obvious  meaning. 

2  Binney,  514.  Respub.  v.  Sharf,  wherein  judgment  was  reversed,  in  conse- 
quence of  the  finding  of  the  Jury  not  corresponding  to  the  indictment. 

Green  v.  Long,  2  Gaines,  91.  "  He  is  perjured."  It  is  sufficient  to  prove  that 
the  words  were  spoken  of  the  plaintiff,  in  allusion  to  an  oath  taken  in  court.  IT 
the  court  was  incompetent  to  administer  it,  Defendant  must  show  this. 
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The  People  V:  Freer^  1  Caines^  485.  The  intent  of  c  Writer  of  a  libel  0ki  tbe 
court,  18  of  no  doniequence,  if  the  court  are  of  opinion  it  is  a  libel. 

LyU  ▼.  CUuoHj  1  Caines,  581 ,  sending  a  lealed  libel  to  the  plaintiff,  is  not  a 
publication,  8uffi<iient  to  ground  a  eivU  prosecution :  but  it  may  a  eriminal  one. 
Hieks  case^  Poph.  139. 

Clason  V.  Qotdd^  2  Caines,  47.  In  libel  there  must  be  affidavit  of  special  eaase 
to  hold  to  bail.  Nor  will  the  court  change  the  Venue  on  the  common  affidarit, 
Clinton  t.  CrostteU,  2  Caines,  245. 

Foot  ▼.  Traeifi  1  Johns.  Rep.  46.  Can  defendant  gtVe  in  evidence  on  tlse  gener- 
al issue,  the  general  character  of  the  plaintiff  in  mitig^ion  of  damages  ? 

HoUhkiss  r.  Lothrop,  1  Johns.  286.  A  libel  by  the  plaintiff  on  the  defendant, 
may  be  given  ih  evidence  in  explanation,  but  not  in  justification. 

*  635  TiUotion  v.  Cheetham,  3  Johns.  56.  Judgment  by  default  admits  *  the 
fact  of  publication  and  the  truth  of  the  inuendoes;  Nor  can  defendant  give  a 
former  recovery  in  damages  by  the  same  plaintiff  iif  mitigation,  although  it  was 
for  part  of  the  words  charged  in  the  second  suit,  ^he  one  publication  being  on 
the  3d,  and  the  other  on  the  17th  of  the  month ;  and  they  might  go  into  difierent 
hands. 

Clinton  v.  Mitekdl.  3  Johns.  144.  If  defendant  glVes  notice  of  certain  facts  on 
which  he  means  to  rely,  he  shall  not  withdraw  that  fiotice,  unless  on  affidavit  that 
the  facts  so  stated,  are  stated  without  sufficient  grounds.  This  is  founded  on  the 
practice  of  New  York  state,  where  defendant  may  plead  the  general  issue  to  this 
action,  and  give  notice  of  special  matter  to  be  used  in  his  defence. 

Lewis  V.  FeiD,  5  Johns.  1.  U.  States,  is  sufficient  to  support  United  Slates. 

It  is  no  justification  that  Oefetidant  signed  the  Kbel  as  Chairman  of  a  public 
meeting. 

Whether  the  plaintiff  was  the  person  meant  to  be  ^belled,  is  a  question  of  fkct 
for  the  jury.     Van  Veekten  v.  Hopkins,  lb.  211. 

Witnesses  are  not  admissible  to  prove  that  on  reading  the  libel  they  understood 
^y  it  that  the  plaintiff  was  the  person  meant.  An  inuendo  cannot  be  proved ;  bat 
extrinsic  matter  introduced  by  an  averment  or  coUoqiHum  may  be  proved. 

Where  one  count  is  bad  for  want  of  sufficient  averments,  and  entire  damages 
assessed  on  the  whole  declaration,  judgment  must  be  ilbt  aside.  Ckeetkam  v.  70- 
lotson^  in  error,  5  Johns.  430.  Sed  vide,  Kennedy  v.  Ifoloty^  1  Binneyi  307.  fCeal 
^.  Levis,  2  Bays,  204.  and  Jfelson  v.  Emerson,  2  Bays,  439. 

A  petition  of  divers  inhabitants  to  the  authority  under  which  a  district  attorney 
is  appointed,  and  by  which  he  may  be  removed,  charging  him  with  improper  mo- 
tives of  conduct,  is  not  a  libel.  Thorn  v.  Blanckard  in  Error »  5  Johns.  508.-  The 
English  authorities  are  well  considered  in  this  case,  an^  the  cause  was  decided  in 
error  against  the  opinion  of  the  law  characters  on  the  Bem:h.  The  Court  of  orrois 
in  New  York  cohsisting  of  the  Chancellor,  and  of  senators  who  are  not  lawyeM. 

J%omas  V.  Rumsey,  6  Johns.  26.  One  satisfaction  fofone  injury.  B  and  O  be- 
ing partners  in  a  newspaper,  A  brought  suit  against  B  fo^  libel :  and  then  against 
C  :  against  whom  he  recovered.  B  pleaded  this  recovefy  puis  darein  unUiKfSieance^ 
and  well :  Genet  v,  Mitchell,  7  Johns.  120.  Plaintiff  iiMily  abandon  one  coont  of 
his  declaration,  and  use  the  libel  ifaerein  stated  but  a'bVnikmed,  in  explanation  qf 
another  count.    A  jury  may  ^cide  undet  the  circumstanfces,  whether  a  puUie 

*636  *  minister  publishing  his  instructions,  has*  thereby  traitoieusly  betrayed* 
the  secrets  of  his  government. 
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JflfdruM  V.  WUls,  lb.  961 .  Action  for  libel  lies  tgaintt  the  proprietor  of  a  Gazette, 
e4ited  by  another,  though  the  proprietor  did  not  know  of  the  publication. 

But  where  the  proprietorship  is  cast  upon  a  person  by  operation  of  law,  he  does 
noit  jbecome  thus  liable. 

Thomas  v.  CroswelL  lb.  264.  To  publish  of  a  member  of  congress  that  he  is  a 
Owning  sycophant,  and  has  abandoned  his  post  in  pursuit  of  office,  is  libellous : 
and  of  this,  the  jury  m%y  decide. 

Quere,  whether  words  charged  in  the  declaration,  and  in  themselves  libel]ou»^ 
can  be  admitted  to  show  ffialice  in  other  words  relied  on  ?    Meade  ▼.  Dauhigny^ 
Peake*8  N.  P.  Ca.  125.    A  man  may  publish  a  plain  and  fair  account  of  proceed- 
ings in  a  court  of  justice,  but  not  accompanied  with  comments  and  insinuations 
•gainst  the  characters  of  the  parties  concerned. 

Brook$  T.  BemisSj  8  Johns.  455.  Defendant  stated  that  this  was  not  the  first 
time  that  falsehood  had  been  associated  with  t)^  plaintiff,  in  the  minds  of  many 
honest  men.  Evidence  that  seven  persons  and  others,  believed  the  plaintiff  not 
to  be  a  man  of  truth,  is  not  admissible  :  for  it  leads  to  vague  and  additional  calum- 
ny.   The  fact  of  falsehood  must  be  proved. 

Commonwealth  v.  CripSy  4  Mass.  Rep.  163.  The  truth  of  the  words  is  no  justifi* 
cation  in  a  criminal  prosecution  for  libeL 

I  find  nothing  to  the  purpose  in  5  and  6  Mass.  Rep.  in  1  M'Henry ;  1  and  ft 
Washington ',  1,  2,  3  Call ;  1,  2,  3  Henning  and  Munford  ;  or  1 — 6  Cranch.  But 
lately,  (21  Jan.  1811)  it  was  decided  in  the  supreme  court  at  Charleston  S.  C. 
Th€  State  v«  JTunnas  Lehre,  that  the  truth  of  the  libel  could  i^  be  given  in  evi- 
dence on  an  indictment.  Judge  Waties,  in  delivering  the  opinion  of  the  court, 
cites  the  present  section  of  the  institutes.  Shaw  v.  M*Combs^  3  Bays  232.  Ver- 
dict in  slander  on  Sunday  void.    Sunday  is  not  dies  juridicus. 

Sive  quis  matrem  fan^i^ias  aut  prasteztatum  prntextatamve  adsectatus  fnerit. 
The  same  law  in  Rigaut  v.  GdUisardf  7  Mod.  78.  It  is  strange  how  slightly  the 
crime  of  pederasty  was  regarded  among  the  ancients.  Virgil's  Formosum,  pastor 
Corydon  ardebat  Alexin,  and  his  Nisus  amore  pio  pueri,  are  instances.  A  quarrel ' 
between  two  men  about  a  youth,  is  also  the  subject  of  one  of  Lysias's  orations,, 
containing  no  remarlc  in  disfavor  of  the  practice. 

§  2.  ^lui  et  per  guos  injuriam  patiuntur^  p.  320. 

So  a  husband  may  have  assault  and  battery  against  one  who  commits*    *637 
adultery  with  his  wife,  though  with  her  consent    7  Mod.  81.  per  Holt. 

8  Mod.  26.  Read  v.  MarshalL  Husband  alone  may  have  an  action  for  beating 
his  wife.  But  husband  and  wife  cannot  join  in  an  action  for  battery  on  them  both. 
*phey  may  join  for  battery  committed  on  the  wife  alone  ',  for  the  damages  in  thi» 
last  ease  survive  to  the  wife.  J>rewton  et  ux,  v.  Hatter^  Lord  Ray.  1208.  Hofin  v. 
ByUo,  1  Sid.  387.  In  an  action  for  negligence,  whereby  plaintiff's  wife  was  kill- 
ed, he  is  not  entitled  to  any  damages  for  the  loss  of  her  society,  or  for  his  mental 
Sjofferings  on  her  account,  after  the  moment  of  her  death.  Baker  v.  Bolton^  et  al, 
I  Campb.  N.  P.  Rep.  493. 

Pamages  beyond  the  mere  loss  of  service,  giving  for  .debauching  plaintiff's 
daughter.    Irwin  v.  Dearman^  11  East,  23.    In  such  an  action  the  daughter  can- 
not be  a  witness  to  prove  a  previous  promise  of  marriage  in  aggravation  of  dam- 
ages, for  she  has  a  right  to  her  owi^  action  for  breach  uf  that.  ^ro|ie,    Foster  v.. 
Sftfdd^  1  Jotms.  N.  T.  Rep.  807. 
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$  7.  Pofia  injuriarmk  ex  13  tabuUs  p.  321.  Aulus  Oelliai,  Lib.  20.  Cli.  1.  mm,fB 
that  retaliation  waa  never  enforced,  in  as  much  as  the  punishment  might  be  com' 
muted  for  money.  The  law  of  the  12  Tables  according  to  him  was,  oi  injarimm 
faxit  alteri  25.  ceris  poencs  sunto. 

§  8.  De  lege  Cornelia^  p.  322.  Passed  under  Sjlla :  Lex  Cornelia  de  injorit*. 
See  Dig.  47. 10.  5. 

§  9.  De  €utimatione  atrocis  injurUe,  p.  322.  The  Locus  injuria^  is  reco^rnized 
also  by  the  English  law,  in  the  doctrine  of  Mayhem,  the  Coventry  Act,  ^bc.  See 
also  5  Hen.  4  Ch.  6.  and  22  and  23.  Ch.  2.  Ch.  1. 

§  10.  Dejudicio  civili  et  erimifudi,  p.  323.  Zenoniana  constitutio  ;  See  Cod,  9. 
35. 11.  and  12.  8.  2.  at  dignitatum  ordo  servetur. 

Tit.  V.  De  obligationibus  qtuB  ex  quasi  delicto  nascuntur^  p.  324.  Si  Judex  litem 
suam  fecerit.  The  judge  below  was  liable  to  damages  in  such  a  case.  Dig.  50. 
13.  lex  ult    De  var.  et  extraor.  cognit.  and  Cod.  7.  49. 

Judges  of  courts  of  record  are  not  liable  to  actions,  on  account  of  their  decisions. 
See  Yates  v.  Lansing,  5  Johnson's  N.  T.  Rep.  282. 

§  1.  De  dejeetis  vel  effusis,  ^,  p.  324.  Dig.  9.  3. 1.  This  section  includes  our 
law  respecting  nuisances  that  work  injury  to  individuals.  If  damage  was  appre- 
hended only,  there  was  a  writ,  nuntiatio  novi  operis,  or  Cantio  de  damno  infecto. 
Dig.  39.  1.  1.  1.  and  17—39. 1.  5.  3.  and  30.  2.  2.  and  4.  3. 

*  638    §  3.  *De  damno  autfurto,  &c.  p.  325.    An  Innkeeper  is  liable  if  he  be, 

1st.  The  keeper  of  a  common  Inn.    Mason  v.  Orafion,  Hob.  245. 

2.  To  a  guest  or  traveler,  using  the  house  as  an  Inn.     Calyces  ease.    8  Rep.  32, 

3.  And  received  as  such  by  the  Innkeeper,  Bird  v.  Bird,  1  And.  29.  Anon. 
Moore  78.    BennU  v.  Mellor^  5  Term  Rep.  273.    Dig.  49. 7. 

4.  Provided  the  loss  happen,  by  the  act  or  neglect  of  the  Innkeeper,  or  his  ser- 
vants.    Calye's  case,    Co.  Rep.  Ub.  Sup. 

5.  Respecting  goods  deposited  in  the  house.  lb, 

6.  But  not  if  the  Innkeeper  requests  and  enables  the  traveler  to  keep  them  un- 
der lock  and  key,  and  he  omits  so  to  do.    Brand  v.  Glass,  Moore,  158.  Dyer  906. 

7.  Where  the  Inkeeper  receives  no  profit,  he  is  liable  to  no  risk.  Dig  4.  9.  3. 
2 :  as  if  a  traveler  leaves  his  trunk,  and  promises  to  come  again  at  a  future  day. 
Qelley  v.  Clark,  Cro.  Jac.  188. 

But  this  does  not  relate  to  a  short  absence  for  an  hour  or  two  :  or  to  a  horse,  by 
which  profit  is  made.  Sandy's  case,  Cro.  Jac.  189.  York  v.  Grindsstone^  1  Salk. 
388. 

8.  Nor  is  it  an  excuse  that  the  Innkeeper  is  sick  :  for  he  ought  to  keep  servanU. 
Cross  V.  Andrews,  Cro.  £1.  622. 

9.  The  liability  does  not  extend  to  a  personal  injury,  done  to  the  guesL 

10.  A  master  may  bring  this  action,  if  his  servant  was  robbed  at  the  Inn,  of 
goods  belonging  to  the  master.  Beedle  v.  Morris,  Cro.  Jac.  224.  "Xelv.  162.  Drops 
V.  TTiayne,  Noy  79.  Popham  179. 

By  the  civil  law,  if  the  loss  happened  by  means  of  the  Innkeeper  or  his  servanU, 
the  action  brought  on  (Uable  damages  :  but  if  done  by  a  stranger,  the  damages 
were  single  only.    Dig.  4.  9.  8—47.  5.  6. 

Tit.  VL  De  actionibus,  p.  326.     §  I.  Divisio  prima,  p.  326. 

Judices,  arbitrosve.  The  Judices  decided  upon  actions  stricti  juris,  the  Arbitri, 
upon  actions  bonafidei.  The  referees  chosen  by  consent  of  the  parties,  were  some- 
times called  Arbitrif  but  more  properly  Compromissarii. 
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§  6.  De  reeiss&ria^  p.  389.  Cod.  8.  51. 18.  See  the  acts  of  parliament  protect- 
ing the  righti  of  absentees.  5  Hen.  4.  ch.  14.  4  Hen.  7.  ch.  S4,  Ac.  Co.  Litt. 
«ect.  436— 44D.    Continual  claime.    Harris. 

§  6.  De  Pauliana,  p.  330.  This  is  the  principle  of  the  £nglish  law  against  se- 
cret conveyances  to  defraud  creditors,  13  Eliz.  ch.  5.  For  the  cases  illustrative 
of  this  statute,  see  Roberts  on  fraudulent  conveyances,  and  the  references  in 
Cooper's  bankrupt  law,  144—151. 

*  How  far  a  voluntary  conveyance,  of  a  debtor's  property  for  the  benefit    *639 
of  his  creditors  generally,  or  of  such  as  will  assent  to  the  deed,  is  valid,  does  not 
appear  to  me  as  yet  completely  settled  under  all  its  distinctions,  either  in  England 
or  here. 

An  assignment  of  all  a  trader's  effects  and  property,  is  an  act  of  bankruptcy  ; 
though  for  the  general  benefit  of  the  creditors.  2  Vez.  Sen.  19.  Clavey  v.  HoWj 
Burr.  rep.  476.  829^-833.  2241.  Sir  W.  Bl.  rep.  1862.    Bull.  N.  P.  40. 

In  Eastwiek  v.  Caillaud^  5  Term  rep.  420.  a  deed  of  part  of  a  debtor's  property 
to  certain  creditors  was  held  good,  where  there  was  no  fraudulent  intent,  and 
where  the  other  property  remained. 

Inglia  V.  Granty  5  Term  rep.  630,  a  deed  in  trust  for  the  benefit  of  creditors 
made  in  India,  was  supported,  and  declared  not  an  object  of  the  bankrupt  laws  in 
England.  So  in  Alexander  v.  Vaughan,  Cow.  402.  an  act  of  bankruptcy  commit- 
ted abroad,  cannot  be  a  foundation  for  a  commission  at  home. 

But  in  Eckhardt  v.  Mellish^S  Term  rep,  142.  the  court  said  that  an  assignment 
by  deed,  by  traders  of  all  their  effects,  unless  all  their  creditors  concurred,  was 
not  only  fraudulent  and  void  as  against  creditors  who  did  not  concur,  but  was  an 
act  of  bankruptcy.  So  in  Eckhardt  v*  Wilson^  6  Term  rep.  140.  Tappenden  v. 
Burgess,  4  East,  232. 

In  Jfunn  v.  WUsmore,  8  Term  rep.  521.  the  deed  of  all  the  effects  was  supported, 
because  there  appeared  to  be  a  solvency. 

Meux  V.  Howel,  4  East.  rep.  1.  the  transaction  was  supported,  being  honest  and 
well  intended  for  the  common  benefit  of  creditors,  though  some  of  them  might  be 
delayed. 

Burd  V.  Smith,  Lessee  of  Fitsimmons,  however,  4  Dall.  76.  has  decided  in  Penn- 
sylvania that  a  voluntary  conveyance  made  bona  fide  in  favor  of  such  creditors  as 
would  aocede  to  the  terms  of  it  within  nine  months,  was  good.  Something  like 
the  same  principle  was  also  held  in  Wilt  v.  Franklin,  1  Binn.  502.  But  in  Bown^s 
executors  v.  Burrell,  Ann.  1751 ,  and  Hoveij  v.  Clark,  1788,  Root's  rep.  252.  a  gen- 
eral conveyance  of  all  a  man's  interest  for  the  benefit  of  his  creditors,  was  held 
fraudulent  and  void  as  against  those  who  did  not  agree  to  it.  See  also  Leech  v. 
Leech,  1  Ch.  cases,  249. 

§  7.  De  Serviana  et  quasi  Serviana  seu  hypothecaria,  p.  330.  The  first  part  of 
this  section,  is  in  principle  the  same  as  our  suit  for  rent.  The  last  part  is  the 
foundation  of  maritime  hypothecation  and  bottomry. 

The  Servian  action  was  introduced  by  the  Praetor  Servius,  in  Cicero's  time. 
The  quasi  Serviana,  by  subsequent  prtetors,  or  the  practice  *  of  the  bar.    **  640 
The  Servian  action,  was  a  prstorian,  real,  action  ;    given  to  landlords,  for  the  re- 
covery of  rent  of  farms,  Prttdia  rustica  ;  not  for  the  rent  of  houses,  Pradia  urhana,  * 
It  lay  against  the  property  whereon  by  previous  contract,  the  landlord  had  a  lien 
tot  rent  in  arrear,  but  the  tenant  kept  the  possession  and  use  of  it.    The  lien  held 
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good,  in  whoiesocYer  hands  the  property  was  found.  Tribait  enim  hec  conreiitio 
domino  fundi  jus  in  re  quod  cum  re  ambulat,  et  semel  qusBsttum  perpetuum  est 
nee  mutatione  dominii  eztinguitur.  The  property  might  be  redeemed  by  tendering 
the  demand. 

Hypotheca,  means  sometimes  the  right  of  the  Pawnee,  and  sometimes  the  thing 
pawned  or  hypothecated,  as  in  the  digest  and  code,  de  pignoribus  ct  hypothecis. 
Dig.  20. 1. 

A  pledge,  requires  delivery  of  the  article  into  the  possession  of  the  creditor  :  an 
hypothecaiaj  is  the  subject  of  contract  only,  and  remains  with  the  debtor  ;  bat  is 
liable  to  the  lien  of  the  creditor  in  whosesoever  hands  it  may  be  found.  Dig.  20. 
1.  2.  2.  sometimes  the  contract  was  tacit.  Dig.  20.  2.  4.  and  20.  2.  7« 

The  action  for  a  pledge  was  pignoralUia : ,  it  was  a  civil  action  :    hypothecariOj 
was  a  prsBtorian  action.     Pignoratitia,  was  personal,  hypothecaria,  was  real.      Pig- 
noratitia,  lay  against  the  creditor,  holding  the  pledge  when  the  debt  was  paid. 
Hypothecaria,  lay  against  the  article  subjected  to  lien  by  the  contract,  to  compel 
the  payment  of  the  debt.    Pignoratitia  lay,  though  the  pledge  did  not  belong  to 
the  debtor,  for  it  was  grounded  on  his  delivery  to  the  creditor,  who  was  bound  to 
retain  it  no  longer  than  till  payment.     Hypothecaria,  could  not  be  supported  in 
rem,  if  the  thing  hypothecated  by  the  debtor,  did  not  belong  to  him. 

Hypothecation,  was  subject  to  limitation  of  suit :  viz.  it  was  to  be  brought  with- 
in 30  years,  against  a  possessor  mala  fide  :  JO  years  if  bona  fide  :  and  20  years  in 
cases  of  absence.  ^ 

§  8.  De  actionihus  pr<Ftoriis  personcdihus,  p.  331.  ReceptiHa.  An  action  to  re- 
cover money  deposited  with  a  banker. 

Ex  nostra  canstitvtione.  Cod.  4.  18.  2. 

§  9.  ^ctio  de  eonstiluta  pecunia,  p.  331.  Dig.  13.  5.  1  and  14.  A  personal  prs- 
torian  action,  founded  on  a  promise,  or  a  contract,  eonstitvtum,  to  pay  what  might 
be  due  from  the  proprietor  himself,  or  any  person  for  whom  he  chose  thus  to  be* 
come  guarantee. 

§  !!•  De  actione  in  factum  ex  jure  jyrando,  p.  332.  This  is  somewhat  like  the 
ancient  practice  of  compurgators,  or  modern  practice  of  swearing  in  this  country 
to  a  book  account. 

§  13.  De  prejudieialibus  actwnihns,  p.  332.    These  are  actions,  as  ^Bracton 

*641  says,  (who  describes  them  in  the  same  manner,  L.  3.  ch.  4.  n.  9.)  Prss- 
jndiciales,  quia  prius  judicantur  quam  actio  principalis. 

§  15.  De  nominibug  a^tionum,  p.  333.  Condicere,  prisca  lingua  significat  de- 
nuntiare ;  nam  qui  olim  cum  aliquo  litem  habebat,  denuntiabat  ei,  ul  iUo  die  odju' 
dieinm  aecipiendum  adesset.  Hodie  vero  per  abusionem,  condictio,  dicitur  actio 
quam  actor  intentans  dicit,  si  paret  hunc  dare  opmtere.  Nulla  enim  hoc  tempore 
adversario  fit  denuntiatio.  Theoph.  in  loc.  Sir  W.  Bl.  rep.  391.  Price  v.  Jieal: 
this  is  the  aetion  CQndittio  indebidy  for  money  had  and  received. 

§  16.  Divisio  secunda,  p.  334.  The  first  part  of  the  division,  is  our  action  in 
detintt, 

§  20.  JDe  mistiSf  p.  336.  Hereiseere,  an  old  word  meaning  to  divide,  from  i^xo;, 
ft  hedge  or  inclosuie.  Cic.  de  orat.  1.  1.  Reins,  syntag.  1.  3.  tit  18.  The  writs  in 
England  that  answer  the  purpose  of  the  familie  erciscundc,  the  de  communi  divi- 
dando,  and  the  finium  regundorum,  are  the  writs  de  partitione  facienda — de  ration- 
sJibiu  divisis — ^de  perambulaiione  iacienda — de  curia  claudenda— de  reparatione 
laoienda.  Fitz.  nat  brer. 
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§ 

§  21.  Ditisio  tertia^  p.  336.  In  some  actions  in  England,  donble  and  triple  dam- 
ages are  given :  and  by  38  Ed.  3  ch.  12.  ten  fold  damages  are  recoverable  against  a 
juror  who  receives  a  bribe  for  bringing  in  a  verdict. 

§  25.  In  qttadrvplum,  p.  337.    Extortion.  , 

§  28.  Divisio  quarta^  p.  330.  Cod.  3.  31.  3.  To  the  14  actions  here  enumera- 
ted as  bonffi  fidei,  may  be  added  actio  ex  stiptdatu  dt  dotty  of  the  next  section. 

§  29.  Dc  rei  uxoruB  actione^  ^c.  p.  339.  Cod.  5.  13. 

§  30.  X>e  potestate  judicis^  ^c.  Et  de  compensationibusj  p.  340.  This  is  the  foun- 
dation of  all  our  law  of  defalcation  or  set  off:  first  given  by  2  Geo.  2.  ch.  22,  and 
8  Geo.  2.  ch.  4.  In  Pennsylvania  by  act  of  Assembly,  a  defendant  is  required  to 
bring  forward  every  set  off  he  may  have  against  the  plaintiff,  otherwise  he  is  bar- 
red from  any  future  action.  This  seems  however  by  the  hundred  dollar  law  of 
March  1810  to  be  confined  to  suits  originally  brought  before  a  justice  of  the  peace. 
See  post  §  39.  of  this  title.    J^ostra  constitution  Cod,  4.  31.  14. 

§  31.  De  actionibus  arbitrariis,  p.  341,  We  have  no  such  action.  All  actions  bo- 
na fideiy  belong  to  our  equitable  jurisdictions,  whether  at  law  (as  in  money  had 
and  received)  or  in  chancery. 

§  33.  De  pluris  petitionee  p.  342.  Lege  f<Ucidia,  vide  Lib.  2.  Tit.  22.  of  the  In- 
6tit.     Lex  Zenonia  et  nostra.    These  constitutions  are  not  extant. 

*  Swancott  v.  IVestgarth,  4  East,   75.  was  an  action  for   goods  sold  and    *  642 
delivered  on  credit,  and  the  question  was,  whether  the  action  was  commenced  be- 
fore the  credit  had  expired.     Held  not ;  inasmuch  as  though  the  writ   was  issued 
before,   the  bill   was  filed  afler  the  credit   had  expired  ,  but  if  the  defendant  had 
been  actually  arrested,  semble  he  would  have  been  entitled  to  damages. 

In  Mussen  v.  Price  et  al.  4  East,  147.  Credit  for  thrtrc  months  and  then  pay- 
ment by  a  bill  at  two  months,  was  held  a  credit  for  five  months  ;  and  assumpsit 
could  not  be  maintained  at  the  end  of  three  months,  on  neglect  of  paying  by  a 
two  months  bill,  but  the  remedy  was  a  special  action  on  the  case  for  damages. 

Dann  v.  Spurrier,  3  Bos.  and  Pull.  399,  A  lease  granted  for  7,  14  or  21  years; 
Lessee  has  his  option  at  which  of  the  periods  the  lease  shall  detergiine. 

§  40.  De  eo  qui  bonis  ccssct,  p.  348.  By  Cod.  7.  71.  1  and  8.  and  by  Dig.  42.  3, 
4.  it  should  appear,  that  though  the  person  of  a  debtor  is  discharged  by  a  eessi^ 
bonoruniy  his  property  subsequently  acquired  is  not.  But  this  I  apprehend  is  to 
be  understood  with  the  limitation  stated  in  this  section  of  the  institutes,  which  ii 
also  confirmed  by  the  provisions  of  Dig.  42.  3.  6 — 42.  1.  17  and  30 — 42. 1. 19. 1 — 
42, 1.  16.  and  Nov.  135.  provisions  which  are  similar  in  principle,  to  the  English 
law,  that  forbids  the  tools  and  instruments  of  a  man's  trade  to  be  seized.  The 
creditors  might  either  allow  the  debtor  five  years  to  pay  his  debts  in,  or  take  his 
property  and  discharge  his  person.  Cod.  7.  7.  8. 

It  would  be  a  judicious  regulation  in  my  opinion,  if  future  exoneration  were  de- 
nied to  tradesmen,  who  neglected  to  keep  fair  and  regular  books  of  account,  or 
who  could  not  explain  clearly  the  causes  of  their  failure,  and  deficiency. 

As  to  the  question  about  cutting  a  debtor  in  pieces  de  debitore  in  partes  secando^ 
notwithstanding  Bynkershoek's  observations  and  Dr.  Taylor's  dissertation,  doubt 
yet  remains  whether  the  literal  be  not  the  true  sense.  Probably  it  was  a  law  in 
terrorem  only.  Aul,  Gall.  Lib.  20.  Ch.  1—8.  Gibbon's  Rom.  liist.  p.  93.  n.  The 
semoto  omni  cruciatUj  of  the  Code  7.  7.  8  is  an  expression  of  late  date,  that  sup- 
ports  the  cruelty  of  the  literal  meaning  in  the  law  of  the  12  tables. 
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Tit,  VIL  Q^od  cum  eo  qui  in  aliena  potettate  Mf ,  negotium  gestum  esse  dieetur^  p. 
348.  This  title  relates  for  the  most  part  to  cases  not  yerj  prevalent  here,  except 
so  far  as  they  may  be  analogous  to  the  law,  bow  far  a  master  is  answerable  for  tlK 
>contracts  of  his  servant,  for  which  see  the  head  of  master  and  servant  in  £apis- 
asse's  Dig.  of  N.  P.  and  Corny n's  on  contracts,  where  the  cases  are  "weH  col- 
lected. 

*  643    *  §  4.  Dt  peculio  et  in  rem  verso,  p.  350. 

Aliquando  tamen.     When  an  action  de  peculio  is  brought  for  the  full  Tafiie  of  a 
peculium,  which  is  worth,  for  example,  an  hundred  aurei,  and  the  slave,  to  whom 
the  peculium  belongs,  owes  50  aurei  to  the  son  of  his  master,  or  to  some    other 
slave  under  the  power  of  the  same  master,  the  judge  must  then  deduct  those  fifty 
aurei;  so  that  the  plaintiff  can  only  receive  the  remaining  fifty.    But,  when  a 
suit  is  commenced  for  100  aurei  against  a  peculium,  which  is  worth  but  100  itureif 
and  the  slave,  to  whom  this  peculivm,  or  separate  estate  belongs,  is  indebted  in  50 
aurei  to  another  slave,  who  is  under  the  same  master,  but  yet  makes  a  part  or  par- 
cel of  the  peculium,  by  being  appendant  to  it,  in  this  case  the  judge  is  not  anthor- 
ised  to  order  the  50  aurei,  due  to  this  vicarial  or  subordinate  slave,  to  be  dedacted, 
but  must  cause  the  payment  of  the  100  aurei,  i.  e.  of  the  whole  value  of  the  pecu' 
Hum,  to  be  made  to  the  plaintiff;  and  the  reason,  assigned  for  this  by  Theophilus^ 
is  the  following :  et,  cum  ita  se  res  habeat,  non  potest  vicarius,  cujus  asstimatione 
peculium  augetur,  et   ipse  illud  minuere,  eo  nomine,  quod  sibi  aJiquid   debeatur  ; 
ne  eadem  persona  duas  contrarias  habere  functiones  videatur,  ut  simul  et  augeant 
et  minuat  peculium.  h.  t.    Harris. 

§  7.  De  senatus-consulto  Macedoniano,  p.  353. 

Senatus-consuitum  Macedonianum.]  This  decree  was  called  Jiaetdonian  from 
Maeedo,  the  name  of  the  person,  who  gave  rise  to  it ;  but,  whether  this  Maced4t 
was  a  young  patrician  under  the  power  of  his  father,  or  an  old  usurer,  the  learn- 
ed commentators  are  in  Yery  great  doubt ',  and  they  are  even  far  from  being  unan- 
imous, as  to  the  time  when  this  decree  was  first  made.  But  it  is  certain,  that  the 
emperor  Claudius  published  a  law,  by  which,  to  use  the  words  of  Tacitus,  he  re- 
strained the  cruelty  of  creditors ;  Scevitiam  creditorum  coercuit>  ne  in  mortem 
parentum  pecunias  filiis-familiarum  faenori  darent.  Tac.  lib,  11.  annalium.  And 
this  law  is  conjectured  to  have  been  the  Macedonian  Senatus-consuitum;  which,  in 
order  to  reconcile  the  two  historians  Tacitus  and  Suetonius,  is  supposed  by  some  to 
have  grown  obsolete  in  the  reign  of  J^ero,  and  afterwards  to  have  been  revived  by 
Vespasian  ;  for  Suetonius  writes  as  follows  in  the  life  of  that  emperor,  viz.  Auctor 
senatui  fuit  Vespasianus  decernendi,  ne  filiorum-fam.  foDneratoribus  ezigend:  cred- 
it! juq  unquam  essct,  hoc  est,  ne  post  patris  quidem  mortem.  Those,  who  have 
time  and  inclination  to  read  more  upon  this  subject,  are  referred  to  the  Syntagma 
of  Heinnecdus,  lib,  4.  t.  7.  but  particularly  to  Peter  Faber*s  Semestrium,  Ub.  1  cap. 
25.     Harris. 

Upon  the  subject  of  the  Macedonian  decree,  and  catching  bargains,  where  hein 

*  644  bargain  on  the  credit  of  their  expectancies,  the  leading  *  cases  are  CAes- 
terjield  and  Jansen,  1  Atk.  301—355.  and  Gwynne  v.  Beaton,  1  Brown's  Ch.  Ca. 
1.  I  refer  to  Fonblanque's  references,  1  Fonb.  124,  125.  to  which  add  Benuy  v- 
Tyson,  2  Ventr.  259.    Fairfax  v.  Trigg,  Cas.  Temp.  Finch.  314. 

Chancery  also  applies  the  principle  of  the  Macedonian  decree,  to  contracts  for 
the  prize  money  of  Sailors,  Baldwin  et  al,  v.  Rochford,  1   WiU.  229.    TayHor  v,  ' 
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Boehford,  3  Ves.  281.  How  r.  Wddan,  8  Vez.  51$.     This  le«t  class  of  bargains 
however  were  made  void  by  20  Geo.  2.  Ch.  24. 

It  is  also  extended  in  some  degree  to  contracts  between  Parent  and  Child,  Cock- 
ing V.  Pratt,  1  Vez.  400.  Young  v.  Peachey,  3  Atk.  254.  and  Glisson  v.  Ogden, 
there  cited,  p.  258.  Heron  y.  Heron,  2  Atk.  159.  Blundtn  T.  Barker,  1  P.  Wms. 
639,  Hawes  ▼.  ^j^o/f,  3  Br.  Ch.  Ca.  156. 

Also  to  cases  of  Guardian  and  Ward,  Tnistee  and  Cestui  que  trust.     Purser, 
Waring,  I  P.  Wms.  120.  Coxes  note.  Hilton  v.  HUton,  2  Vez.  547.  Cray  ▼,  Mans- 
field, 1  Vez.  379.  Hamilton  v.  Mokun,  1  P.  W.  118.  Osborne  y.  Chapman,2  Ch.  Ca. 
157.  Hatch  ▼.  Hatch,  9  Ves.  junr.  292.  a  strong  case  in  point  of  time,  for  24  years* 
had  elapsed.     See  also  as  to  time  elapsed,  Randall  y.  Ennington,  10  Vez.  423. 

Analagous  to  these,  are  the  cases  of  sales  made  by  trustees  and  purchases  for 
themselves  :  concerning  which  the  doctrine  seems  nearly  settled,  that  no  person 
whether  guardian,  trustee,  attorney,  solicitor,  or  assignee  interested  to  sell,  can  be 
permitted  to  buy  :  Bovey  v.  Smith,  1  Vern,  60,  Whelpdale  v.  Cookson,  1  Vez.  Sent. 
9.  confirmed  in  ex  pte,  James,  8  Vez.  Jur.  349.  Foz  v.  Macreath,  4  Br.  Ch.  Ca.  326.r 
425.  Crowe  v.  Ballard,  3  Br.  Ch.  Ca.  120.  Whichcote  y.  Lawrence,  3  Vez.  junr. 
750.  (the  rule  somewhat  narrowed)  Lord  Hardwicke  r^  Vernon,  4  \ei.  411.  Id 
Campbell  v.  Walker,  5  Vez.  680.  Sir  W.  Grant,  M.  R.  lays  down  the  rule,  that  a 
trustee  so  purchasing,  purchases  under  the  liability  of  the  sale  being  set  aside  by 
certui  que  trust.  It  would  be  better  to  stick  to  Lord  Thurlow*s  rule  in  Crowe  v.. 
Ballard,  a  person  employed  to  sell,  should  not  be  permitted  to  buy,  even  with 
knowledge  of  the  party  selling.  Though,  Sir  W.  Grant,  denies  theieever  wa» 
such  a  rule.  In  ex  pte.  Reynolds,  5  Vez.  707.  assignees  of  a  bankruptcy  were  dis- 
charged, because  one  with  knowledge  of  the  other  purchased  at  auction,  part  of 
the  bankrupt's  estate. 

The  estates  were  directed  to  be  resold,  ex  pte,  Lacey,  6  Vez.  25.  Ex  pte.  Hughes^. 
lb.  617.  Lister  v.  Lister,  lb.  631. 

So  purchase  of  a  bankrupt's  estate  by  the  solicitor  to  the  commission,  set  aside 
ez  pte.  James,  S\ez.  343.  wherein  the  chancellor  goes*  far  to  confirm  *645 
Tliurlow's  position.  See  also  Coles  v.  Trecothick,  9  Vez.  247.  ex  pte.  Rennet,  10 
Vez.  393.  Morse  v.  Royal,  12  Vez.  364.  and  Wright  v.  Proud,  13*  Vez.  108.  Sugd. 
L.  Ven.  and  Pur.  331.  to  367.  In  Campbell  v.  Walker,  5  Vez.  681.  Sir  W.  Grant, 
M.  R.  who  seems  inclined  somewhat  to  relax  the  rule,  says  "  the  only  thing  a 
trustee  can  do  to  protect  his  purchase,  is,  if  he  sees  it  is  absolutely  necessary  the 
estate  should  be  sold,  and  he  is  ready  to  give  more  than  any  one  else,  that  a  bill 
should  be  filed,  and  he  should  apply  to  the  court  to  become  a  purchaser.'*  Thi» 
may  be  convenient  occasionally )  still  Lord  Thurlow's  rule  is  the  best  upon  the 
whole.    It  closes  at  once,  all  the  doors  against  fraud. 

So  trustee  whether  sole  or  joint  cannot  be  receiver,  -^—  y.  Jolland,  6  Vez,  73. 

The  general  principle  of  the  Macedonian  decree,  viz,  the  protecting  from  fraud, 
those  who  by  reason  of  inexperience,  or  want  of  knowledge,  are  unable  sufficient- 
ly to  protect  themselves,  has  also  been  adopted  in  other  cases  in  England.  Clevo^ 
land  V.  Osmand,  3  P.  Wms.  129.  Griffin  v.  Deveuille,  cited  3  P.  Wms.  131.  Bridge- 
man  v.  Green,  2  Vez.  627.  Jiantes  v.  Corrock,  9  Vez.  182. 

So  in  cases  of  attorney  and  client,  any  undue  advantage  of  superior 
knowledge,  confidence  reposed,  or  fear  excited,  will  be  suppressed.  Walmsley  ▼. 
Booth,  2  Atk,  25.  27.  Draper's  company  v.  Davisy  2  Atk.  294.  Saunderson  v.  GlasSf 
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lb.  295.  myyman  ▼.  Payne,  2  Vez.  jan.  199.  MiddleUm  v.  fViUs,  A  Br.  Par.  Ca.  345* 
Gibson  v.  Jayes,  6.  Vez.  266.  Beaumont  v.  Boltbeej  5  Vez.  485.  7.  Vez.  599.  So 
counsel  are  forbidden  to  make  conditional  bargains.  Shapftolone  y.  Hart^  Rep. 
Temp.  Fincb.  477.  1  £q.  Ca.  ab.  86.  All  these  cases  relate  to  the  continuance  of 
the  relationship  between  attorney  and  client :  otherwise  they  do  not  apply  ;  Old" 
ham  V.  Hand,  2  Vez.  250.  The  practices  of  administrators  in  this  state,  render 
the  application  of  these  cases,  too  ofVen  necessary. 

Tit.  VIU.  De  noxalibus  actionibus,  p.  354. 

£z  maleficiis  sercorum.]  The  action  noxalis,  which  lies  against  roasters  for  the 
crimes  of  their  servants,  was  always  unknown,  in  England :  for  even  villeins,  be- 
fore the  tenures  in  villenage  were  abolished,  might  have  been  convened  for  their 
own  crimes.  Cow.  insL  I.  4.  t.  8.  But  there  is  something  in  the  law  of  England 
similar  to  a  noxal  action,  in  regard  to  animals  and  things  inanimate,  by  which  the 
death  of  a  man  is  occasioned  :  for  if  a  vitious  horse,  or  bull,  or  a  cart  drawn  by 
horses  or  oxen,  occasions  the  death  of  any  person,  the  thing,  or  animal,  which  did 

*646  the  mischief,  becomes,  as  it  were,  sacred,  and  is  called  a  *  Dtodand  ;  \i. 
e.  a  thiiig  given  to  God  ;]  because  it  was  sold  in  ancient  times  by  the  king's  aJ- 
moner,  who  distributed  the  money  to  pious  usos.  But,  in  regard  to  Deodands,  the 
law  makes  many  distinctions ;  e  ^  if  a  ship  or  boat  is  laden  with  merchandise, 
and  a  man  is  killed,  or  drowned  by  the  motion,  yet  the  merchandise  arc  no  Dei>' 
dandy  though  the  accident  happened  in  fresh  water :  but,  if  any  particular  mer- 
chandise falls  upon  a  man,  and  kills  him,  that  merchandise  shall  be  Deodand,  but 
not  the  ship — See  Halts  Hist,  of  the  pi.  of  the  Crown.  \oL  1./?.  422.  Hawk.  pi.  of 
the  Crown,  lib,  1  cap.  26.     Harris. 

I  am   answerable  for  the  misconduct,  unskillfulness  or  negligence  of  those 
whom  I  employ.      Jarvis  v.  Hatjcj,  2  Sir.   1004.  Anon.  1  Lord  Ray,  739.  2  Salk. 
441.     Bush  V.  Stainman^  1  Bos.  and  Pull.  404.  Stone  v.  Cartwright,  6  Term.  B«p. 
411.     Brucker  v.  Fromont,  6  Term.  Rep.  659.     Hug  get  v.  Montgomery.  2  Bos.  and 
Pull.  New  Rep.  446.  Bussy  v.  Donaldson,  4  Dall.  206.  Snell  v.  Rich,  1  Johns.  Rep. 
:5or>.  1  Camp.  N.  P.  497.    But  .not  where  the    injury  arises  from  wilful  violence 
t)r  gross   negligence,  not  reasonably  connected  with  the  duty  in  w^hich  I  employ 
him,   and   in   my  absence.     Savignac  v.  Roome,  6  Term  Rep.   125.  MVManus  v. 
Cricket,  1  East,  106.     Morley  v.  Gaisford,  2  Hen.  Bl.  442.  5  Bays,  S.  Car.  345. 

Tit.  IX.  Si  qnadrupes  payperiem  fccisse  dicatur,  p.  357. 

The  point  here  made,  of  equvs  calcitrosus,  a  horse  accustomed  to  kick — bos  cor- 
nu  petere  solitus,  an  ox  accustomed  to  run  at  people,  is  adopted  in  modern  deci- 
sions. So  case  lies  against  the  owner  of  a  dog  accustomed  to  bite  :  and  of  this 
the  owner  must  have  notice.  See  Mason  v.  Keeling,  1  lord  Raym.  606.  Bttxen- 
dm  V.  Sharp,  2  Salk.  662.  Smith  v.  Pclah,  2  Str.  1264.  Brook  v.  Copeland,  1  Esp. 
N.  P.  Rep.  203.  Bolton  v.  Banks,  Cro.  Car.  254.  Kinnion  v.  Davis,  Cro.  Car. 
4d7.     Jenkins  v.  Turner,  1  lord  Ray.  118. 

§  1.     De  actione  tedilitia,  concurrenie  cum  actione  de  pauperie,  p.  358. 

De  eadnn  re  concurrcntes.]  The  same  doctrine  is  delivered  by  UIpian,ff.  44.  £• 
7. 1.  60.  ff.  50.  /.  17. 1. 130,  which  doctrine  we  must  understand  to  regard  penal 
actions,  concurring  on  account  of  the  same  thing,  but  yet  arising  from  different 
facts  and  offences  ;  as  for  instance,  if  a  man  steals  a  slave,  and  aflerwards  mur- 
ders him,  such  a  criminal  may  be  doubly  prosecuted,  for  theft  and  injurious  dam- 
age ',  for  as   the  actions  of  theft  and  injurious  damage   would  arise   in  thia 
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from  different  offences,  the  one  will  not  bar  the  other  :  but,  on  the  contrary,  if  two 
penal  actions,  concurring  on  account  of  the  same  thing,  should  arise  from 
the  same  offence,  the  one  would  destroy  the  other ;  and  therefore  the  plaintiff 
must  make  his  election,  vid.  Cuj.  observ.  lib.  8.  c,  24.  Hotom.  tUust.  quaest.  29. 
Harris. 

•  Tit,  X.  De  its  per  qvos  ager$  possumus,  p.  358.  *  647 
.^ut  suo  nomine  aui  alieno.]     In  England  the  liberty  of  constituting  an  attorney 

lo  prosecute  suits  is  given  chiefly  by  the  statute  law.  vid.  20.  Jf.  3.  cap.  10. 12. 
Edw.  2.  cap.  1. 15  Edw,  2  cap.  I.  7  Ric.  2.  cap.  14.  7  Hen.  4.  cap.  13.  29  Eliz.  cap, 
5.  For,  by  the  common  law,  the  plaintiff  or  defendant,  demandant  or  tenant, 
could  not  appear  by  attorney  without  the  king's  writ,  or  letters  patent,  but  ought 
to  follow  his  suit  in  his  own  proper  person.  Musion  est  [says  the  author  of  the 
Mirror]  a  reteiner  attarny  sans  breve   de  la  chancerie.    Co.  Litt.  128.  a.     Harris. 

In  cases  requiring  corporal  punishment,  a  proctor  was  not  allowed  Dig.  48. 
1.  13. 

A  proctor  in  England  must  file  his  power  by  4  and  5  Ann.  ch.  16. 

Mandamus  will  not  lie  to  reinstate  a  proctor.     Leigh's  case^  3  Mod.  332. 

When  a  proctor  ceases  to  be  so,  and  in  what  cause,  see  Hall's  practice  of  the 
court  of  admiralty,  p.  20.  A  letter  of  attorney  is  only  a  power  to  transact  busi- 
ness ad  negotia :  a  warrant  of  attorney  is  ad  litem.  See  an  instructive  case  as  to 
the  acts  of  an  attorney,  and  the  distinction  between  our  attorneys  at  law,  and  the 
proctors  of  the  Roman  law.     Denton  v.  Ifoyes^    6  Johns,  rep.  N.  Y.  302.  et  seq. 

Tit.  XL  De  satisdationibus,  p.  360.  Dig.  46.  7.  9.  and  46.  7.  20.  Dig.  2.  8. 
The  securities  or  cautions  judicially  required,  ajCyjudicio  sisti :  to  attend  and  ap- 
pear during  pendency  of  the  suit.  De  rato :  to  confirm  the  acts  of  his  attorney 
or  proctor.    Judicium  solvi  :  to  pay  the  sum  adjudged  against  him. 

These  were  taken  either  by  sureties,  Cautio  fide  jussoria.  By  deposit,  Cautio 
pignoratitia.  By  oath,  juratoria  :  and  in  some  cases  by  bare  promise  only,  nvdi 
promissoria.    See  an  useful  book.  Hall's  admiralty  practice,  p.  13. 

The  plaintiff  also  is  required,  by  the  civil  law  generally,  to  find  caution,  to  pros- 
ecute the  suit ;  to  pay  costs  if  the  judgment  be  against  him,  and  to  confirm  the 
acts  of  his  attorney ;  see  Nov.  33.  1  and  2.  Nov.  96.  2.  Nov.  112.  2  and  Edict. 
7  Justiniani. 

Tii»  XIL  De  perpetuis  et  temporalibus  actionibus,  p.  363. 

Perpetuo  solere.  As  to  the  English  acts  of  limitation,  see  Co.  Litt.  118.  a.  2 
Co.  Inst.  94,  95.  32  Hen.  8  ch.  2.  21  Ja.  1  ch.  16.  Generally  in  England  this  act 
must  be  pleaded  :  in  New- York  the  limitation  act  may  be  given  in  evidence  un- 
der the  general  issue  and  notice.  In  Pennsylvania,  it  is  pleaded,  except  in  eject- 
ment, 

*  Constitutionibus  introductum.    Cod.  7.  39.  4  and  5.    Cod.  7.  40.  Dig.    *648 
5.6, 

§  1.  Ds  actionibuB  qu<B  in  hmredes  transeunt  vel  non,  p.  364. 

In  England,  and  generally  in  America,  ^etio  personalis  moritur  cum  persona. 
This  ought  not  to  be  the  case  in  several  kinds  of  action,  as  battery,  mayhem,  se- 
duction &c.  Under  the  Roman  law,  actions  for  torts  descended  to  the  heirs,  but 
did  not  survive  against  the  heirs.  Dig.  50.  16.  38.  Dig.  2. 10. 1.  Dig.  4.  7.  4 
«nd  5. 

Tit.  X.  De  ezeeptionibus,  p.  365.  7  his  is  a  general  view  of  what  may  be  called 
the  special  pletfding  of  the  Roman  law. 
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$  6.    De  eOteris  exttpHontbits^  f.  367.    Ex  Utiaribus  digestorum  librts.     Dig-, 
4.  1. 

§  10.  De  diliUoriis,  p.  368.    Suhjaeere  eensemtts.    Neither  the  eonstitution  •f 
2eno  or  of  Justinian  here  referred  to,  is  extant. 

§  11.  De  dilatoriis  ex  persona,  p.  369.     Pleas  in  abatement* 

Tit,  XIV.  De  replicationihus,  p.  -370.     Rejoinders,  surrejoinders,  rebutters,  ssr- 
rebutters. 

§  4.  Qtut  exceptiones  fide-jussoribus  pro  sunt  vel  non,  p.  371. 
•  See  ante  Inst.  3.  21.  <2e  Jide-jussoribus :  and  Inst.  4. 13.  3. 

On  the  subject  of  mutuality  between  principal  and  surety,  see  expte.  Giffhrd,  6 
Tez.  805.  and  Wright  v.  Mortly,  11  Vez.  12.  22. 

Tit  XV.  De  interdictis,  p.  372.     Interdicts  are  now  out  of  use. 

There  is  no  difference  between  interdicts  and  actions.     See  the  8th  section  of 
this  title. 

§  3.  De  interdictis  adipiscenda,  p.  374.    The  Salvian  interdict  was  drawn  up  by 
Salvius  Julianus  at  the  order  of  the  emperor  Adrian.     Dig.  43.  33. 

§  4.  De  interdictis  retinendte,  p.  374.      This  section  advances  the  common  legul 
maxim  of  our  law,  in  tequali  jure,  melior  est  conditio  possidentis, 

Uti  possidetis.  Dig.  43.  17.  Ulp.  Lib.  69.    Cod.  8.  6. 

Utrubi.  Dig.  43.  31. 

§  6.  De  inter dicto  recvperanda,  p.  377.      Sed  ex  eonstittUionibus.      Cod.  8.  4. 
Tenentur  lege  Julia,  Dig.  43.  16.    Dig.  47.  1. 

Tit.  XVL  De  petna  temere  litigantium^  p.  379. 

§  1.  De  jvrejurando  et  p4Ena  pecuniaria,  p.  379. 

This  includes  our  Pennsylvania  practice,  of  an  affidavit  of  defence,  an  affidavit 
that  a  certiorari  is  not  taken  out  for  the  purpose  of  delay,  dws.  The  ancient  ac- 
tion of  calumny,  was  similar  to  our  action  on  the  case  for  malicious  prosecution. 
As  to  amerciament  in  respect  of  suits,  misericordia,  and  the  eapiatur  pro  fine  of  the 
English  practice,  see  Serjeant  Williams's  note  1.  to  Mortlake  v.  Charlton,  2 
€aund.  193, 

*  Ex  Constitutione-I     The  oath  of  calumny  was  in  use  long  before  the    *  649 

reign  of  Justinian,  as  appears  from  many  passages  in  the  digests ;  ff.  10.  f.  2. 2.  44. 

J".  12.   t,  2.  IL  16.  34./.  39.  t.  2. 1. 13.  §  3.  Qvi  damni  infccti  caveri  sihi  postulat, 

prius  de  calumnia  jurare   debet.    And  in  section  4  of  the   same  book  are   these 

words — Si  alieno  nomine  caveri  mihi  damni  infecti  postul em,  jurare  debeo,  kon  cal- 

VUVim    CAUSA    ID     EUM,  CUJUS  HOMINB     CAUTUM    POSTULO,  FUI5SB    P08T0LATUR0M. 

Ulpian. 

But  the  oath  seems  afterwards  to  have  fallen  into  desuetude,  and  to  have  been  on- 
ly revived  by  the  constitution  referred  to ;  part  of  which  is  conceived  in  the  fol- 
lowing terms,    ^ctor  quidem  jurat,  now  caluhniandi  animo  litsm  sb  movisse 

8ED  eSTIMANDO  BONAM  CAUSA  HABERE. 

Reus  autem  non  aliter  suis  allegationibus  utatur,  nisi  prius  et  ipse  juraverit ; — 

qVOD,  PUTA9S  SB  BONA    INSTANTIA  UTI,  AD  RELUCTANDUM   PEBVEKEBIT.      Cod,  2.  t, 

59.  L  2. 

The  panon  law  permits  even  a  proctor  to  swear  in  animam  domini  sui,  vid.  de^ 
tret.  Greg.  ix.  lib.  2.  «.  7.    And  this  was  formerly  the  practice  in  all  the  ecclesias- 
tical  courts  in  England,  vid.  ord.  judiciorum.  tit.  99.  and  110. — canon  132. — But 
the  oath  of  calmnny  is  now  disused  not  only  in  England^  but  also  in  thote  conn- 
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trieii  where  the  caAon  law  is  in  full  force,  and  where  the  civil  law  is  the  law 
of  the  land,  vid.  La  jurisprudence  du  Code  conferee  avee  les  ardonanees  Royaux  de 
IVanee.  torn.  1.  p.  297. —  Groenvo,  de  IL  abr.  in  4  tarn,  intt,  t.l6. — PhUiberti  Bugnien 
U,  ahr,  traetatus  lib,  1  cap.  3.     Harris. 

Mia  noslfra  constitutione,']  vid.  Cod.  3.  U  2.  L  14.  et  novellam.  Patroni  autem 
causarum  ^^c    Harris. 

§  2.  De  infamia^  p.  380.    Ignominiosi  fiunt^  Dig.  3.  2.  Cod.  2. 12. 

Non  contraris  actionibus.  Nam  in  contrariis  judiciis  de  dolo  aut  perfidia  non 
agitur  ;  sed  tantum  de  calculo  et  supputatione  ejus,  quod  contrario  judicio  agenti 
abest.  Vinn. 

Pennsylvanta,  to  the  infinite  disgrace  of  her  jurisprudence,  makes  no  difference 
between  a  debtor  on  account  of  crime,  and  a  debtor  on  account  of  contract :  un- 
der  the  insolvent  laws,  a  convicted  criminal  is  permitted  to  defraud  the  officers  of 
court  of  their  fees ;  and  though  in  jail  for  damages  given  for  the  most  atrocious 
injuries  to  person  or  character,  this  is  no  bar  to  his  deliverance.  Under  the  prac- 
tice of  the  insolvent  laws  of  this  state,  they  appear  to  be  enacted  for  the  protection  of 
criminals,  and  swindlers,  as  the  favorites  of  the  legislature  :  and  this,  under  the 
notion,  that  all  imprisonment  on  account  of  pecuniary  obligation,  is  contrary  to 
the  mild  character  required  in  the  laws  of  a  democracy. 

*  §  3.  De  in  jus  vocando,  381.  Dig.  2.  4.  Cod.  2.  2.  *  650 

TU.  XVII.  De  Officio  Judicis,  p.  382. 

§  4.  FamUuB  erciseundaf  p.  384.  This  is  our  suit  by  writ  of  partition.  See 
acts  of  assembly  of  Pennsylvania  digested  by  Purdon  tit.  Partition,  and  Walker  v. 
DUworlh,  et  al.  2  Dall.  257.  and  M'Kee  et  al.  v.  Straub  et  al,  2  Binn.  1.  by  which 
it  was  settled  that  8  and  9  W.  3  ch.  31.  concerning  partitions,  does  not  extend  to 
this  state. 

§  6.  Frnium  regvndorum,  p.  385. 

Sifinium  regundorum,]  The  writs  de  perambulatione  fadendo,  and  de  raftonoZt- 
bus  divisiSf  are  of  the  same  use  in  the  law  of  England^  as  the  judicium  finium  re- 
gundorum  in  the  Roman  law. 

The  wTii  de  perambulatione  lies,  when  two  lordships  are  near  each  other,  and 
some  encroachment  hath  been  made ;  for  then,  by  assent  of  both  lords,  the  sheriff 
shall  take  with  him  the  parties  and  their  neighbors,  and  shall  make  perambulation, 
and  fix  the  bounds,  as  they  were  before.  But,  if  one  lord  encroaches  upon  anoth- 
er, and  will  not  agree  to  a  perambulation,  the  party  aggreived  shall  have  the  writ 
rationalibus  divisis  against  the  other,  vid  Terms  de  la  ley^  and  Fitsherberfs  not, 
brev.  p.  303.  309.     Harris, 

TU.IXVIIL  Depublicis  Judiciis,  p.  386. 

§  3.  Exempla.  De  Uesa  majeslate,  p.  387. 

Lsx  Julia  magislratis."]  vid.ff.  48.  t,  4.  and  Calvin^ s  lexicon  juridicum. 

In  England  the  stated  judgment  for  high  treason,  in  all  cases  except  counter- 
feiting the  coin,  is,  that  the  offender  shall  be  drawn  to  the  place  of  execution,  and 
there  hanged  by  the  neck  and  cut  down  alive  ;  that  his  entrails  shall  be  taken  out 
and  burned,  his  head  cut  off,  his  body  quartered,  and  his  head  and  quarters  put 
up,  where  the  king  shall  direct.  The  judgment  in  the  case  of  a  woman  is,  '*  that 
she  shall  be  drawn  and  burned.*' 

In  this  judgment  is  implied,  the  forfeiture  of  all  the  offender's  manors,  lands, 
tenements,  and  hereditaments :  bis  wife  loses  her  dower :  hts  children  become 
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base  an4  i^oble  :  be  loses  bis  |»08terity ;  for  bis  blood  is  stained  and  corraptod. 
AH  bis  goods  and  chatties  are  likewise  forfeited  3  Co.  luMt.  200, 211.  StraJUn's 
Domat,  supp.  Holt's  pi.  of  the  croiom^  268.  ,  Harris. 

§  4.  De  adulteriisy  p.  387. 

Ler.  Julia  vid.jf»  48.  L  5.  ad  legem  Juliam  de  aduUeriis  coereendiM.   A 

Gladio  punitJ]  In  England^  and  most  other  countries  at  this  day,  adultevei 
punished  by  fine. 

Ctim  masculis  rufandam  libidinemJ}    The  crime  here  meant  is  buggery  or 

*  651     my ;  under  which  words  all  unnatural  carnal  copulations  are  *  to  be  im- 
derstood.    The  ancient  English  lawyers  all  agree,  that  it  ought  to  be  paniBhcd 
with  death,  ultimo  supplicio  ;  though  they  differ,  as  to. the  manner  of  inflicting  it. 
Britton  says,  that   Sodomites  and  miscreants  shall  be  burned  : — Fleta  writes,  that 
they  shall  be  buried  alive  ',  pecor antes  eC  sodomita  in  terra  vivi  confodiantur, — The 
author  of  the  mirror  also  delivers  himself  much  to  the  same  purpose  ;  and  adds, 
that  Sodomie  est  crime  de  majestie  vers  le  roy  cdester.    At  this  day  by  25  Hen.  8. 
cap.  6.    and  5  Elix.  17.  the  commiters  of  this  crime,  whether  male  or  female,,  axe 
no  otherwise  punishable,  than  as  common  felons,  who  are  denied  the  benefit  of 
the  clergy.    3  Co..  Inst.  cap.  10.    Hatek.  pi.  of  the  crown,  Ub.l.  cap.  A.    But  it 
was  doubted  by  some  of  the  judges  in  the  4th  year  of  Geo.  1.  (though  with  littW 
reason  according  to  Fortescue)  whether  a  man,  indicted  for  buggery  with  a  wo- 
man, could  legally  be  convicted  upon  the  above  mentioned  statute  of  25  H»  8. 
See  the  King  v.  Wiseman,  Forteseue's  Repts.  91, 

See  the  notes  of  8  Gibb.  R.  Hist.  19.    Harris. 

Stuprum.  In  Dean  v.  Peel,  5  East,  45.  it  was  decided,  that  a  father  could  not 
have  per  quad  servitium  amisit,  if  his  daughter,  though  a  minor  lived  at  the  time 
«f  the  seduction  in  another  person's  family  but  returned  to  her  father  who  nMun- 
tained  her.     This  is  something  like  a  sacrifice  of  justice  to  form. 

§  5.  Z>z  Cornelia  de  sicariis,  p.  387.  vid,ff,  48.  t.  8.  ad  legem  Corneliam  de  sisa^ 
rOs  et  peneficis. 

Venefici  eapite  damnatur.]  In  England,  all  persons  suspected  of  conjuration, 
witchcraft,  or  inchantments,  were  anciently  cited  into  the  spiritual  courts,  where, 
if  they  were  found  gwilty,  sentence  was  pronounced  ;  upon,  which  the  aid  of  the 
secular  pover  was  demanded  by  the  ecclesiastical  judge,  and  the  supposed  delin- 
4]iients  were  burned,  as  heretics,  by  virtue  of  the  writ  de  haretico  comburendo; 
which  was  taken  away  by  the  29th  of  Charles  the  2d,  cap,  9.  Vid.  3  Co*  insL 
44.45. 

Thus  the  ecclesiastical  judges  had  the  entire  jurisdiction  in  respect  to  sorceries 
and  enchantments,  which  were  all  ranked  under  the  general  term  heresies,  till  the 
iitatute  of  the  33  B.  8.  which  was  the  first  statute,  by  which  any  of  these  offences 
were  made  felony  ;  but  this  act  was  repealed  by  the  Ist  of  Edward  VI  cap.  \2. 

Conjuration  and  the  invocation  of  wicked  spirits  were  afterwards  made  felony 
by  5  EUz.  cap,  16.  And  again,  by  a  statute  in  the  first  year  of  James  the  first,  by 
which  the  5th  of  EUz.  is  repealed. 

The  1st  ofjac.  1,  cap,  12.  is  to  the  following  purport. 

*(  That  the  act  of  5  J5/tz.  against  conjurations,  enchantments,  and  witchcrafts, 

*652  be  utterly  repealed. — That  if  any  person  or  persons  "shall  use,  practice, 
or  exerci9e  any  invocation  or  conjuration  of  any  evil  and  wicked  spirit ;  or  shall 
consult,  covenant  with,  entertain,  employ,  feed,  or  reward  any  evil  and  wicked 
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spirit  to  and  for  any  intent  of  purpose ;— or  take  up  any  dead  man,  womanr  or 
ohild,  out  of  hii,  her,  or  their  grare,  or  any  other  place,  where  the  dead  hody 
resteth,  or  the  akiti,  bone,  or  any  other  part  of  any  dead  person,  to  be  employed  is 
any  manner  of  witchcraft,  enchantment,  charm  or  sorcery,  whereby  any  person 
shall  be  killed,  destroyed,  wasted,  consamed,  pWied  or  lamed  in  bis  or  her  body,  or 
«ny  part  thereof;  that  then  every  sttch  o^nder,  or  offenders,  their  mders,  abettors, 
«nd  counsellors,  being  guilty  of  any  of  the  said  offeocesF,  6xily  andf  lawfuIT]^  con- 
▼icted,  shall  stttfer  pains  of  detfth,  as  a  felon  or  felons,  arifd  shall  lose  the  benefit  of 
clergy  and  sanctuary. 

**  And  further,  to  the  intent  (hat  all  manner  of  practice,  use  or  exercise  of  witeh- 
israfl,  enchantment,  charm,  or  sorcery,  should  be  from  henceforth  utterly  abolish- 
ed, be  it  enacted,  that,  if  any  person  or  persons,  shall  from  and  after  the  feast  of 
8t.  Michael  neit  coming,  take  upon  bim  or  them  by  witchcraft,  enchantment, 
eharm,  or  sorcery,  to  toll  or  dipclare  in  what  place  any  treasnse  might  be  fbuod,  or 
where  goods,  of  things  lost  or  stolen,  should  be  found,  or  to  the  intent  to  protoke 
any  person  to  unlawful  love  ;  or  whereby  any  cattle  or  goods  of  any  person,,  shall 
be  destroyed,  wasted  or  impaired  ;  or  to  hurt  or  destroy  any  person  in  his  or  her 
body,  although  the  same  be  not  effected ;  that  then  all  persons',  so  offending,  and 
being  convicted,  shall  suffer  a  year's  imprisonment,  and  stand  in  the  pillory  once 
every  quarter  for  six  hours,  and  there  openly  confess  his,  or  her  error,  and  offence.*'' 
The  second  offence  is  felony.    1  Joe.  I.  cap.  12. 

Lord  Coke  hath  written  a  learned  eomment  upon  this  statutr^  in  whicb  he  de-^ 
elares,  that  it  would  be  a  very  great  defect  in  government  to  suffer  so  great  an 
abominationi  as  conjuration,  witebcraA,  and  sorcery,  to  pasv  with  impunity.  3 
Iiut.  44. 

But  the  tendency  of  the  statute  of  the  1st  of  James  the  1st,  may  best  appear 
fVom  the  cheats,  perjuries,  and  various  other  mischiefs,  which  it  produced,  to  the 
ruin  uf  many  innocent  persons ;  all  whicb  are  but  too  well  known  to  require  any 
particular  mention,  vid.  Matker*t  Hist,  of  New  England  )  and  Salmon's  Univer- 
sal Traveler)  vol.  II.  p.  695.  This  set  nevertheless  continued  to  be  a  scandal  and 
reproach  to  the  good  sense  of  the  nation,  till  the  9th  year  of  George  the  2d,  when 
it  was  enacted  by  parliament. — "  That  the  statute,  made  in  the  first  yi^ar  of  king 
James  the  first,  entitled,  ^n  act  against  conjuration^  witchcraft,  and  dealing  wvA 
evU  and  toicked  spirits,  shell  be  *  repealed  and  utterly  void,  except  so  *663 
math  as  repeals  the  statute  of  the  5th  of  Elizabeth,  entitled  an  act  against  eunjura^ 
lion,  &c.  &c. — that  an  ad  passed  in  Scotfund,  in  the  ninth  parliament  of  Queen 
Mary,  entitled  Anentis  wUchcrafts,  shall  be  repealed — and  that  from  the  24th  of 
JwM  no  ptbsecution,  suit  or  proceeding,  shall  be  carried  on  against  any  person  for 
witohcraft,  sorcery,  enchantment,  or  conjuration,  or  for  charging  another  with 
any  sach  offence,  in  any  court  whatsoever  in  Great  Britain — ^Imt  that  any  person,, 
pretending  to  exercise  witohcraft,  tell  fortunes,  or  discover  stolen  goods,  shall  suf* 
fer  imprisonment  for  one  whole  year,  stand  in  the  pillory  once  every  quarter  for 
an  hour;  and  if  the  court  shall  think  proper,  be  oMiged  to  give  sureties  to  behave 
well  for  the  f^ure."    9  Geo.  2.  Harris. 

Thus  far  Harris :  to  whose  note  add  Cod.  9. 18.  Those  who  desire  further  in^ 
formation  on  the  practical  comments  that  have  token  place,  on  that  notoble  pas- 
sage in  the  old  Testoment, '"  Thou  shalt  not  suffer  a  witeh  to  live,"  may  consult 
Sir  James  Melrille's  memoirs  as  to  the  examination  of  the  witohes  Itfore  Jams* 
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6th  of  Scotland  :   the  trial  of  Amy  Duny  and  Rose  Cullender,  widows,  both  o/ 
lieystoff,  in  Suffolk,  before  Sir  Matthew  Hale,  on  the  10th  of  March  16th  Ch.  22d 
at  Bury  St.  Edmonds,  where  says  the  account,  ^^  in  conclusion,  the  judge  and  all 
the  court  were  fully  satisfied  with  the  verdict,  and  thereupon  gave  Judgment 
against  the  witches  that  they' should  be  hanged.    They  were  much  urged  to  con- 
fess,  but  would  not :  on  the  17th  of  March  following  they  were  executed  ;"  much 
to  the  credit  of  Sir  Matthew  Hale  !     See  also  the  statements  which  Ch.  Justice 
Marshall  in  his  life  of  Washington  Vol.  1.    Appendix  page  9,  gives  of  the  pro- 
ceedings of  the  bigots  of  New  England  in  1692,  from  Hutchinson ;  and  Dr.  Feriar'a 
essay  on  popular  illusions  in  the  Manchester  transactions. 

§  6.  De  parracidiis,  p.  388.  Vide  Dig.  48.  8  and  9.  Cod.  9. 16  and  17.  De  lege 
Pompeia  de  parricidiis.  On  the  laws  de  sicariis  et  parricidiis,  see  further  Cod. 
Theodos.  9. 14  and  15.  with  Godefroy's  commentary,  V.  3  p.  84 — 118, 

§  7.  Defalsis,  p.  389.  Dig.  48.  10.  5  Eliz.  ch.  14.  8  Geo.  1.  ch.  22. 12  Geo.  1. 
ch.  22.  2  Geo,  2  ch.  25,  &c.    Our  Pennsylvania  act  respecting  forgery. 

§  8.  De  ri,  p.  389.    Dig.  48.  6.  7,    Cod.  9.  13. 

§  9.  De  peetdatus,  p.  390.  A  pecore,  in  which  wealth  chiefly  consisted  in  early 
times.    Dig.  48. 13. 

§  10.  De  plagiariisj  p.  390.  Dig.  48. 15.  Cod.  9.  20.  I  have  already  spoken  of 
Kidnapping,  at  sect.  9.  of  Tit.  1  of  this  book  of  the  Institutes. 

•654     §  11.  ''De  ambitu,  p.  391. 

Lex  Julia  de  ambitu,']   vid.ff,  48.  f.  14. 

The  crime,  which  the  Romans  called  ambitus,  is  committed  by  procuring  any 
public  office  with  money,  or  other  gifls ;  and  it  seems  to  be  the  same  ofience  in 
regard  to  temporal  offices,  as  simony  is  in  regard  to  spiritual  preferment.  Decrei. 
Qreg.  ix.  lib.  5.  U  3. 

But  amhitasy  or  the  buying  and  selling  of  offices,  ceased  to  be  criminal,  and  be* 
came  common  among  the  Homans,  soon  after  the  demolition  of  the  republic ;  and 
this  practice  continued,  till  Justinian^  becoming  sensible  of  its  evil  tendency,  en- 
forced the  ancient  laws  in  order  te  restrain  it.    J\''ov^  8.  cap.  1 .  7. 

In  France  judicial  offices  are  publicly  set  to  sale,  and  generally  sold  to  the  high- 
est bidder ;  and  perhaps,  as  Vinny  observes,  there  may  be  less  reason  to  prohibit 
this  species  of  commerce  in  a  monarchy,  than  in  a  democracy. 

But  in  England  the  statute  of  the  5th  and  6th  of  Edto.  V I.  restrains  "  all  per- 
sons under  pain  of  forfeiture  and  disability  for  the  future,  from  buying  certain  of- 
fices, which  concern  the  king's  revenue,  and  the  execution  of  justice."  And  un- 
der these  offices  not  only  that  of  the  chancellor  of  a  diocess  is  comprehended,  but 
also  that  of  a  commissary  and  register ;  for  it  was  resolved  in  the  case  of  doctor 
Trevor,  the  chancellor  of  a  diocess  in  Wales,  that  both  the  offices  of  chancellor, 
and  register,  are  within  the  statute,  because  they  concern  the  administration  of 
justice.  3  Co,  Inst,  148.  12  Co.  rep,  73.  79.  3  Lev,  289.  Woodu>ard  v.  Fox. 
Harris. 

Lex  Julia  repetundarum.]  This  law  forbids  all  persons  in  public  offices  to  take 
money  or  presents,  either  for  administering  justice,  or  committing  injustice.  Lege 
Julia  repetundarum  [pecuniarum]  tenetur,  qui,  cum  aliquam  potestem  haberet, 
pecuniam  ob  judicandum  decernendumve  acceperit.    AT.  48. 1. 11. 

Forteseue,  on  the  laws  of  England,  declares  *^  bribery  to  be  a  great  misprision, 
which  is  committed,  when  any  man  in  a  judicial  place  takes  any  fee  or  pension, 
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robe  or  liyery,  gpft,  reward  or  broea^  of  any  perion,  who  hath  to  do  before  him 
any  way,  for  doing  his  office,  or  by  color  of  his  office,  but  of  the  king  only,  unlesB 
it  be  of  meat  and  drink,  and  that  of  small  value,  cap.  51.*'  3  Co.  Jnst,  145.  Harris. 

De  anona^J  ^^^  crime  fraudatm  anonm  is  that  of  abusing  the  markets,  by  rais- 
ing the  price  of  provisions,  forestalling,  monopolizing,  drc. 

This  offisnce  is  punishable  in  England  by  imprisonment  and  forfeiture  of  the 
goods  or  merchandise  forestalled.  See  25  Ed»  3  cap.  3.  2  Ric,  2.  cap,  2.  27  Ed. 
3.  cap.  11.  5,  6  EdiD.  6.  cap.  14.    3  Co.  Inst.  p.  195. 

*/>e  residvis]     Crimen  residvi  is  committed  by  retaining  the  public    *655 
money,  or  converting  it  to  other  uses  than  those,  to  which  it  was  appropriated. 
Lege  Julia  de  residuis  tenetur,  qui  publicam  pecuniam  delegatam  in  usum  aliquem 
xetinuit,  neque  ia  eum  conaumpsit.    ff.  48. 1. 13.    Harris. 
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TABLE  I. 


or  LAW,  SUITS. 

*656    *I.  Law.    Go  immediately  with  the  penon  who  cites  yon  before  the 

judfTc. 

JK  Law.  If  the  person  you  cite  refVtses  to  go  with  yoft  before  the  jadge,  take 
BoiDo  that  are  present  to  be  witnesses  of  it,  and  yon  shall  bare  a  right  to  compel 
hiiii  to  appear. 

J  [ I.  I.iw.  If  the  person  cited  endeavors  to  escape  from  you,  or  puts  himself 
into  a  p.u^ture  of  resistance,  you  may  seiSe  his  body, 

IV.  Law.  If  the  person  prosecuted  be  old,  or  infirm,  fef  him  be  carried  in  a 
Jvmfrfif"t.,  or  ofien  carriage.  But  if  he  refuse  that,  the  prosecutor  shall  not  he 
(ibii:r»  (!  to  provide  him  an  Arterd^  or  a  covered  carriage. 

V    I^aw.     But  if  the  person  cited  find  a  surety,  let  him  go. 

\  I.  Law.  Only  a  rich  man  shall  be  security  for  a  rich  man.  But  any  security 
!<ha11  br  sufilcient  for  a  poor  man. 

VII.  Law.  The  judge  shall  give  judgment  according  to  the  agreement  made 
bet  wren  the  two  parties  by  the  way. 

VII L  Law.  If  the  person  cited  has  made  no  agreement  with  his  adversary,  let 
the  Prictor  hear  the  cause  from  sun-rtsing  till  noon  ;  and  let  both  parties  be  pres- 
ent when  it  is  heard,  whether  it  be  in  the  Forum,  or  Camitium. 

IX.  Law.  Let  the  same  PreUor  give  jadgment  in  the  aAernoonf  though  bat 
one  of  the  parties  be  present. 

X.  Law.    Let  no  judgments  be  given  after  the  goitrg  down  of  the  sun. 

*657  *XI.  Law.  When  the  parties  have  pitched  upon  a  judge  or  arbitrator 
by  consent,  let  them  give  securities  that  they  will  appear.  Let  him  who  does  not 
appear  in  court,  pay  the  penalty  agreed  npon,  unless  he  was  hindered  by  some 
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^reat  fit  of  sieknefls,  or  by  the  performance  of  some  vow,  or  hj  basiness  of  state, 
or  by  tome  indispeBtabie  engagement  with  a  foreigner.  If  any  one  of  these  im- 
pediments happen  to  the  judge  or  arbitrator,  or  either  of  the  parties,  let  the  hear- 
ing be  put  off  to  another  day. 

XII.  La (7.  Whoever  shall  not  be  able  to  bring  any  witnesses  to  prove  his  pre- 
tensions before  the  judge,  may  go  and  make  a  clamor  for  three  days  together,  be- 
fore his  adversary's  house. 


TABLE  II. 

OF  ROBBERIES. 

• 

I.  Law.  He  that  is  attacked  by  a  robber  in  the  night,  let  him  not  be  punished 
if  he  kills  him. 

n.  Law.  If  the  robbery  be  committed  by  day,  and  if  the  robber  be  taken  in  the 
iact,  let  him  be  beaten  with  rods,  and  become  the  slave  of  him  whom  he  robbed. 
if  the  robber  be  a  slave  already,  let  him  be  beaten  with  rods,  and  thrown  down 
headlong  from  the  top  of  the  capitol.  If  he  be  a  child,  under  the  age  of  ptUterty, 
let  him  be  corrected,  according  to  the  Prator't  discretion,  and  let  reparation  be 
made  to  the  injured  party. 

III.  Law.  When  robbers  attack  any  person  with  arms,  if  the  person  attacked 
has  cried  out  for  help,  he  shall  not  be  punished  if  he  kill  the  robbers. 

IV.  Law.  When  upon  a  legal  search  any  stolen  goods  are  found  in  a  house, 
the  robbery  shall  be  punished  upon  the  spot,  as  if  openly  and  publicly  committed. 

y.  Law.  For  robberies  committed  privately,  the  robber  shall  be  condemned  to 
pay  double  the  value  of  the  things  stolen. 

VI.  Lav.  Whosoever  shall  cut  down  trees,  which  do  not  belong  to  him,  he 
shall  pay  25  ^sses  of  brass,  for  every  tree  so  felled. 

VII.  Law.  If  any  one  comes  privately,  by  night,  and  treads  down  another 
man's  field  of  corn,  or  reaps  his  harvest,  let  him  be  hanged  up,  and  put  to  death, 
as  a  victim  devoted  to  Ceres.  But  if  he  be  a  child,  under  the  age  of  fvJberty^  let 
the  Prmtor  order  him  to  be  corrected  as  he  shall  think  fit,  or  let  double  satisfaction 
be  made  for  the  damage  he  has  done. 

*VIII.  Law.    Ifa  robber  and  the  person  robbed  agree  together  upon    *658 
terms  of  restitution,  no  farther  action  shall  lie  against  the  robber. 

IX.  Law.  Prescription  shall  never  be  pleaded  as  a  right  to  stolen  goods,  nor 
shall  a  foreigner  have  a  right  to  the  goods  of  any  Roman  citizen,  by  the  longest 
possession. 

X.  Law.  If  any  one  betrays  his  trust,  with  respect  to  what  is  deposited  in  his 
hands,  let  him  pay  double  the  value  of  what  was  so  deposited,  to  him  who  entrust- 
ed him  with  it 

XI.  Law.  If  any  one  finds  any  of  his  goods  in  another  man's  possession,  who 
became  possessed  of  them  by  a  breach  of  trust,  let  the  Prator  nominate  three  ar- 
bitrators to  judge  of  it.  And  let  the  wrongful  possessor  pay  double  the  value  of 
what  he  has  gained  by  detaining  them. 

XII.  Law.  If  a  slave  has  committed  a  robbery,  or  done  any  damage,  with  the 
privity,  and  at  the  instigation  of  his  master,  let  the  master  deliver  up  the  slave  to 
the  person  injured,  by  way  of  compensation. 
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TABLE  III. 

OF  LOANS,  AND  THE  RIGHT  OF  CREDITORS  OVER  THEIR 

DEBTORS. 

I.  Law.  Let  him  who  takes  more  that  one  per  Cent,  interest  for  money,  he 
condemned  to  pay  four  times  the  sum  lent. 

H.  Law.  When  any  person  acknowledges  a  debt,  or  is  condemned  to  pay  it, 
the  creditor  shall  give  his  debtor  thirty  days  for  the  payment  of  it :  After  which 
he  shall  cause  him  to  be  seized,  and  brought  before  a  Judge. 

HL  Law.  If  the  debtor  refuses  to  pay  his  debt,  and  can  find  no  security,  his 
creditor  may  carry  him  home,  and  either  tie  him  by  the  neck,  or  put  irons  upon 
his  feet,  provided  the  chain  does  not  weigh  above  fifteen  pounds ;  but  it  may  be 
lighter,  if  he  pleases. 

IV.  Law.  If  the  captive  debtor  will  live  at  his  own  expense,  let  him ;  if  not, 
let  him  who  keeps  him  in  chains  allow  him  a  pound  of  meal  a  day,  or  more,  if  he 
pleases. 

y.  Law.    The  creditor  may  keep  his  debtor  prisoner  for  sixty  days.    If  in  this 
time  the  debtor  does  not  find  means  to  pay  him,  he  that  detains  him  shall  brin^ 
him  out  before  the  people  three  market-days,  and  proclaim  the  sum,  of  which  be 
has  been  defrauded. 

VI.  Law.  If  the  debtor  be  insolvent  to  several  creditors,  let  his  body  be  cut  in 
pieces  on  the  third  -market-day.  It  may  be  cut  into  more  or  fewer  pieces  with  im- 
punity :  Or,  if  his  creditors  consent  to  it,  let  him  be  sold  to  foreigners  beyond  the 
Tiber, 

« 

TABLE  IV. 

OF  THE  RIGHT  OF  FATHERS  OF  FAMILIES. 

•659  •  I.  Law«  Let  a  father  have  the  power  of ^ life  and  death  over  his  le- 
gitimate children,  and  let  him  sell  them  when  he  pleases. 

II.  Law.  But  if  a  father  has  sold  his  son  three  times,  let  the  son  then  be  out 
of  his  father^s  power, 

III.  Law.  If  a  father  hafl  a  child  born,  which  is  monstrously  deformed,  let 
him  kill  him  immediately. 

IV.  Law.  Let  not  a  son,  whose  father  has  so  far  neglected  his  education  as 
not  to  teach  him  a  trade,  be  obliged  to  maintain  his  father  in  want;  otherwise  let 
all  sons  be  obliged  to  relieve  their  fathers. 

V.  Law.    Let  not  a  bastard  be  obliged  to  work  to  maintain  his  father. 

TABLE  V.      ' 

OF  INHERITANCES  AND  GUARDIANSHIPS. 

I.  Law.  After  the  Death  of  a  father  of  a  family,  let  the  disposition  be  made  of 
his  estate,  and  his  appointment  concerning  the  guardianship  of  his  children  be  ob- 
served. 
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II.  Law.  If  he  dies  intestate,  and  has  no  children  to  succeed  him,  let  his  near- 
est relation  be  his  heir ;  if  he  has  no  near  relation,  let  a  man  of  his  own  name  be 
bis  heir. 

III.  Law.  When  a  freed-man  dies  intestate,  and  without  heirs,  if  his  patron  be 
alive,  or  has  lefl  children,  let  the  efiects  of  the  freed-man  go  to  the  family  of  his 
patron. 

IV.  Law.  Afler  the  death  of  a  debtor,  his  debts  shall  be  paid  by  his  heirs,  in 
proportion  to  the  share  they  have  in  his  inheritance.  After  this'tliey  may  divide 
the  rest  of  his  effects,  if  they  please,  and  the  Prtetor  shall  appoint  three  arbitra- 
tors to  make  the  division. 

V.  Law.  If  a  father  of  a  family  dies  intestate,  and  leaves  an  heir  under  age, 
let  the  child's  nearest  relation  be  his  guardian. 

VI.  Law.  If  any  one  becomes  mad,  or  prodigal,  and  has  no-body  to  take  care 
of  him,  let  a  relation,  or  if  he  has  none,  a  man  of  his  own  name,  have  the  care  of 
his  person  and  estate. 

TABLE  VI. 

OF  PROPERTY  AND  POSSESSION. 

I.  Law.  When  a  man  conveys  his  estate  to  another,  let  the  terms  of  the  con- 
veyance create  the  right. 

•  II.  Law.     If  a  slave,  who  was   made  free  on  condition  of  paying  a    *  660 
certain   sum,  be   aflerwards  sold,  let  him   be  set  at  liberty,  if  he  pay  the  person 
who  has  bought  him,  the  sum  agreed  upon. 

III.  Law.  Let  not  any  piece  of  merchandize,  though  sold  and  delivered,  be- 
long to  the  buyer,  till  he  has  paid  for  it. 

IV.  Law.  Let  two  years  possession  amount  to  a  prescription  for  lands,  and 
oiie  for  moveables. 

V.  Law.  In  litigated  cases  the  presumption  shall  always  be  on  the  side  of  the 
possessor  :  And  in  disputes  about  liberty  or  slavery,  the  presumption  shall  always 
be  on  the  side  of  liberty. 

TABLE  VI L 

OF  TRESPASSES    AND  DAMAGES. 

I.  Law.  If  a  beast  does  any  damage  in  a  field,  let  the  master  of  the  beast 
make  satisfaction,  or  give  up  his  beast. 

II.  Law.  If  you  find  a  rafter  or  a  pole  which  belongs  to  you,  in  another  man's 
house  or  vineyard,  and  they  arc  made  use  of,  do  not  pull  down  the  house,  or  ruin 
the  vineyard  ;  but  make  the  possessor  pay  double  the  value  of  the  thing  stolen  ; 
and  when  the  house  is  destroyed,  or  the  pole  taken  out  of  the  vineyard,  then 
seize  what's  your  own. 

III.  Law.  Whoever  shall  maliciously  set  fire  to  another  man's  house,  or  an 
heap  of  corn  .near  his  house,  shall  be  imprisoned,  scourged,  and  burnt  to  death. 
If  he  did  it  by  accident,  let  him  repair  the  damage  :  And  if  he  be  a  poor  man,  let 
him  be  slightly  corrected. 

IV.  Law.     Whoever  shall  deprive  another  of  the  use  of  a  limb,  shall  be  pan- 
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iflhed  aecordiiig  to  the  law  of  retaliation,  if  the  person  injured  does  not    ag^ree  to 
accept  some  other  satisfaction. 

V.  Law.     If  he  has  only  dislocated  a  bone,  let  him  pay  three  hundred  pounds 
of  brass  if  the  sufferer  be  a  freed-man,  and  a  hundred  and  fifty  if  he  be  a  slave. 

VI .  Law.    For  common  blows  with  the  ^st,  and  injurious  words,  the  punish- 
ment shall  be  twenty-five  ^sses  of  brass. 

VII.  Iftxvf.     Whoever  slanders  another  by  words,  or  defamatory  verses,  and  in- 
jures his  reputation,  shall  be  beaten  with  a  oiub. 

VIII.  Law.    Let  hin)  wh3  has  once  been  a  witness,  and   refuses  to  bear  wit- 
ness again,  though  a  public  person,  be  deen^ed  infamous,  and  made  incapable   oF 
bearing  witness  any  more. 

IX.  Law*     Let  every  false  witness  be  thrown  down  headlong  from  the  Capitol. 
•  661    *  X.  Law.  Whoever  shall  wilfully  kill  a  freed-maq  or  shall   make  use 

of  magical  words  to  hurt  him,  or  shall  have  prepared  poison  for  him,  or  given  it 
to  him,  shall  be  punished  as  an  homicide. 

XI.  Law.    Let  all  Parricides  be  thrown  into  the  river,  sewed  up  in  a  leather 
bag,  and  with  their  heads  veiled. 

XII.  Law.     The  guardian  who  manages  the  affairs  of  his  ward  ill,  shall  be  rep- 
rimanded ;  and  if  he  be  found  to  have  cheated  him,  he  shall  restore  double. 

XIII.  Law.     A  patron  who  shjBill  have  defrauded  his  client,  shall  be  execrable. 

TABLE  VIIL 

OF  ESTATES  IN  THE  COUNTRY. 

I.  Law.  Let  the  space  of  two  foot  and  an  half  of  ground  be  always  left  be- 
tween one  house  and  another. 

II.  Law.  Societies  may  make  what  by-laws  they  please  among  themselves, 
provided  they  do  not  interfere  with  the  public  laws. 

III.  Law,  When  two  neighbors  have  any  disputes  about  their  bounds,  the 
PrtBtor  shall  assign  them  three  abitrators. 

IV.  Law.  When  a  tree  planted  in  a  field  does  injury  to  an  adjoining  field  by 
its  shade,  let  its  branches  be  cut  off"  fifteen  feet  high. 

V.  Law.  If  the  fruit  of  a  tree  falls  into  a  neighboring  field,  the  owner  of  the 
tree  ipay  go  and  pick  it  up. 

VJ,  Law.  If  a  man  would  make  a  drain,  to  carry  off  the  rain-water  fi-om  his 
ground  to  his  neighbor's,  let  the  Prcttor  appoint  three  arbitrators,  to  judge  of  the 
damage  the  water  may  do,  and  prevent  it. 

VII.  Law.  Roads  shall  be  eight  feet  wide,  where  they  run  strait,  and  where 
they  turn,  sixteen. 

VIIL  Law.  If  a  road  between  two  fields  be  bad,  the  traveler  may  drive 
jtlyro^gh  which  field  he  pleases. 

TABLE  IX. 

OF  THB  COMMON  RIGHTS  OF  THE  PEOPLE. 

I.  Law.    Let  not  privilege  be  granted  to  any  person. 

JI.  Let  botl>  debtors  who  are  got  out  pf  slavery,  ai»4  strange^  who  haye  rebellr 
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ed,  and  returned  to  their  duty,  be  restored  to  their  ancient  rights,  as  if  they  never 
i>ffended. 

*  III.  Law.    It  shall  be  a  capital  crim^  for  a  judge  or  abitrator  to  take    *G63 
money  for  passing  judgment. 

IV.  Law.  Let  all  causei*,  relating  to  the  life,  liberty,  or  rights  of  a  Roman  citi- 
ken,  be  tried  only  in  Comitia  by  Centuries. 

V.  Law.  Let  the  people  appoint  QiUestors,  to  take  cognizance  of  all  capital 
cases. 

VI.  Law.  Whoever  shall  hold  seditious  assemblies  in  the  city  by  nigbtf  shall 
be  put  to  death. 

VII.  Law.  Let  him  who  shall  have  solicited  a  foreigner  to  declare  himself 
against  RomCy  or  shall  have  delivered  up  a  Roman  citizen  to  a  foreigner,  lose  hi* 
life. 

VIII.  Law.  I^t  only  tb«  last  laws  of  the  people  be  in  force,  [i.  e.  let  the  hut 
supercede  aU  former  ane^j  in  the  same  case  made  and  provided.] 

TABLE  X. 

OF  FUNERALS,  AND  ALL  CERBMONIES  RELATING  TO  THE  DEAD. 

I.  Law.     Let  no  dead  body  be  interred,  or  burnt  within  the  city. 

II.  Law.    Let  all  costliness  and  excessive  wailings  be  banished  from  funerals. 

III.  Law.  Let  not  the  wood,  with  which  funeral  pi'les  are  built,  be  c'ttt  with  a 
saw. 

IV.  Law.  Let  the  dead  body  be  covered  with  nWm'ore  than  three  habits,  bor- 
dered with  purple  ;  and  let  no  more  than  ten  players  upon  the  flute  be  employed 
in  celebrating  the  obsequies. 

V.  Law.  Let  nfot  the  women  tear  tfa^ir  faces,  or  disfigure  themselves,  or  make 
hideous  outcries. 

VI.  Law.  Let  not  any  part  of  a  dead  body  be  carried  away,  in  order  to  per- 
form other  obsequies  for  the  deceased,  iTnless  he  died  in  war,  or  out  of  his  own 
country. 

VII.  Law.  Let  no  slaves  be  embalmed  after  their  death ;  let  there  be  no  drink- 
ing round  a  dead  body ;  nor  let  any  perfumed  liquors  be  poured  upon  it. 

VIII.  Law.  Let  no  crowns,  festoons,  perfuming-pots,  or  any  kind  of  perfume, 
he  carried  to  funerals. 

IX.  Law.     If  the  deceased  has  raetited  a  crown  in  the  public  games,  by  any 
exploit  of  his  own,  or  the  expertness  of  his  slaves,  or  the  swiftness  of  bis  horses,- 
let  his  panegyrick  be  made  at  his  funeral,  and  let  his  relations  have  leave  to  put  a 
crown  upon  his  head,  as  well  during  *thc  seven  days  he  remain^  in  the    *663 
house,  as  when  he  is  carried  to  be  buried. 

X.  Law.  Let  no  man  have  more  than  one  funeral  made  for' him,  or  than  one 
bed  put  under  him. 

XI.  Law.  Let  no  gold  be  tfsed  in  any  obsequies,  unless  tlie  jaw  of  the  decease 
ed  has  been  tied  up  with  a  gold  thread.  In  that  case  the  corps  may  be  interred* 
or  burnt  with  the  gold  threads 

XII.  Law.  For  the  future,  let  no  sepulchre  be  boUt,  or  funeral  pile  raised*** 
within  sixty  feet  of  any  hon«e,  without  the  consent  of' the  owner  of  the  house. 

XIII.  Law.  Prescription  shall  never  be  pleaded  ^inst  a  man  s  right  t&  Vn 
burial-place,  or  the  entrance  ttf  it. 
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TABLE  XI. 

OF  THE  WORSHIP  OF  THE  GODS,  AND  OF  RELIGION. 

I.  Law.     Let  all  persons  come  with  purity  and  piety  to  Ihb   assemblies  of  reli- 
g;ion,  and  banish  all  extravagance  from  thence.    If  any  one  does  otherwise,  may 
the  Gods  themselves  revenge  it. 

II.  Law*     Let  no  person  have  particular  Gods  of  his  own ;  or  worship    any 
new  and  foreign  ones  in  private,  unless  they  are  authorised  by  public  authority. 

III.  Law.  Let  every  one  enjoy  the  temples  consecrated  by  his  fore-fathers,  tlie 
sacred  groves  in  his  fields,  and  the  oratories  of  his  Lares.  And  let  every  one  ob- 
serve the  rites  used  in  his  own  family,  and  by  his  ancestors,  in  the  worship  of  his 
domestic  Gods. 

IV.  Law.  Honor  the  Gods  of  Heaven,  not  only  those  who  have  always  been 
esteemed  such,  but  those  likewise  whose  merit  has  raised  them  thither,  as  Hercu.- 
Usj  Bacchus^  jEsculapius,  Castor^  Pollux,  and  Romulus, 

y.  Law.  Let  those  commendable  qualities,  by  which  heroes  obtained  Heaven, 
be  ranked  among  the  Gods,  as  Understanding,  Virtue,  Piety,  Fidelity ;  and  let 
lemples  be  erected  to  them.    But  let  no  worship  ever  be  paid  to  any  vice. 

VI.  Law.     Let  the  most  authorised  ceremonies  be  observed. 

VII.  Law.  Let  law-suits  be  suspended  on  festivals,  and  let  the  slaves  have 
leave  to  celebrate  them  after  they  have  done  their  work.  That  it  may  be  known 
on  what  days  they  fall,  let  th^m  be  set  down  in  the  calendars. 

VIII.  Law.      Let  the  Priests  offer  up  in  sacrifice  to  the  Gods,  on  certain  days, 
*664    the  fruits  of  the  earth,  and  berries  :  And  on  other  days^  *  abundance  of 

milk,  and  young  victims.    For  fear  this  ceremony  should  be  omitted,  the  Priests 
shall  end  their  year  with  it.    Let  them  likewise  take  care  to  choose  for  every  God 
the  victim  he  likes.    Let  there  be  priests  appointed  for  some  Gods,  flamines  for 
others,  and  Pontifices  to  preside  over  them  all. 

IX.  Law.  Let  no  woman  be  present  at  the  sacrifices  which  are  offered  up  in 
the  night,  except  at  those  which  are  made  for  the  people,  with  the  usual  ceremo- 
nies. Nor  let  ai^  one  be  initiated  in  any  mysteries  brought  from  Greece,  but 
those  of  Ceres. 

X.  Law.  If  any  one  steals  what  belongs,  or  is  devoted  to  the  Gods,  let  him  be 
punished  as  a  Parricide. 

XI.  Law.  Leave  perjury  to  be  punished  with  death  by  the  Gods,  and  let  it  be 
punished  with  perpetual  disgrace  by  men. 

XII.  Law.     Let  the  Pontifices  punish  incest  with  death. 

XIII.  Law.  Let  every  one  strictly  perform  his  vows  :  But  let  no  wicked  per- 
son dare  to  make  any  offerings  to  the  Gods. 

XIV.  Law:  Let  no  man  dedicate  his  field  to  the  service  of  the  altar  j  and  let 
him  be  discreet  in  his  offerings  of  gold,  silver,  or  ivory.  Let  no  man  dedicate  a 
litigated  estate  to  the  Gods  :  if  he  does,  he  shall  pay  double  the  value  of  it  to  him 
whose  right  it  shall  appear  to  be. 

XV.  Law.     Let  every  man  constantly  observe  his  family-festivals. 

XVI.  Law.  Let  him  who  has  been  guilty  of  any  of  those  faults,  which  make 
men  execrable,  and  are  not  to  be  atoned  for  by  expiations,  be  deemed  impious. 
But  let  the  priests  expiate  such  as^  are  to  be  expiated. 
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TABLE.  XII. 

OP  MARRIAGES,  AND  THE  RIGHT  OF  HUSBANDS. 

I.  Law.  When  a  woman  shall  have  cohabilrd  with  a  man  foY  a  whole  yeaff 
without  having  been  three  niglits  absent  from  hiip,  let  her  be  deemed  his  wife. 

II.  Law.  If  a  man  catches  his  wife  in  adulter}',  or  finds  her  drunk,  he  may, 
With  the  consent  of  her  relations,  punish  her  even  with  death. 

III.  Law.  When  a  man  will  put  away  his  wife,  the  form  of  doing  it  shall  be 
by  taking  from  her  the  keys  of  the  house',  and  giving  her  what  she  brought. 
This  shall  be  the  manner  of  a  divorce. 

IV.  Law.  A  child  born  of  a  widow,  in  the  tenth  month  after  the  decease  of 
her  husband,  shall  be  deemed  legitimate . 

V.  Law.  It  shall  not  be  lawful  for  the  Patricians  to  intermarry  with  the  Ple- 
beians. 


FROM  BEAVER'S  TRANSLATION  OP  FERRIERE'S 

HISTORY— Pao^e  166. 


OF  THE  QUOTATIONS  AND  ABBREVIATIONS. 

*  As  it  is  necessary  in  the  first  place,  to  know  how  to  make  use  of  the    *  G65 
quotations  which  we  meet  with  in  the  books  of  the  civil  law  ;   and  to  find  out  the 
several  laws  quoted  by  authors ;   I  tliought  it  my  business  to  lay  down  tome  rule* 
for  that  purpose. 

The  body  of  the  civil  law,  as  we  said  before,  is  composed  of  four  parts,  the  di' 
gesty  code,  institutes  and  novels. 

The  laws  of  the  di»rest,  are  generally  quoted  by  the  first  word,  and  number  of 
the  law  ;  for  instance,  Lege  si  quis  tcrtia  Digcstis  dejure  eodicillorum  ;  sometimes  * 

the  number  only,  or  the  first  word  of  the  law  from  whence  the  quotation  is  taken, 
is  set  down. 

When  a  law  is  divided  into  several  paragraphs^  after  the  number  of  the  law^ 
that  of  the  paragraph,  or  the  first  word  of  it,  is  set  down  ;  for  example.  Lege  32. 
§  11.   Digestis  de  donationibus  inter  tirum  et  vxorem. 

Sometimes  a  law  of  a  title  in  the  digest,  is  quoted  by  the  first  word  only,  with 
the  title,  without  mentioning  whether  it  be  out  of  the  digest  or  code ;  and  in  that 
case,  it  is  an  indication  that  the  law  quoted  is  in  the  collection  before  spoken  of; 
that  is,  in  the  digest  or  code,  according  as  they  were  before  mentioned. 

The  laws  of  the  code,  arc  quoted  after  the  same  manner  as  those  of  the  digest.  i 

The  paragraphs  of  the  institutes,  are  quoted  after  the  same  manner  as  the  taws 
of  the  digest  or  code;  thus  a,  paragraph  of  the  institutes  is  quoted,  by  showing  the 
number,  and  mentioning  the  first  word  of  the  paragraph,  or  by  either ;  but  the 
title  under  which  the  paragraph  is,  must  always  be  mentioned,  as  thus,  paragrapho 
testes  15.  InstitutionibuSf  or  else  apud  Juslinianum  de  testamentis  ordinandis. 
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The  novds  afe  quoted  by  their  number,  with  that  of*  the  chapter  and  tXa^e  para^ 
graph :  For  example,  J^ovdla  Justinianij  185.  Capite  2.  Paragrapho  4.  or'  else  m' 
Kovel  is  quoted  by  the  Collation,  and  by  the  Title,  chapter,  and  paragraph,  aflex 
this  manner,  tit  Authentico,  CoUatione,  1.  Titulo  1.  Cap.  281. 

As  to  the  Authentics,  they  are  quoted  by  the  first  words  of  them,  afler  which  is 
set  down  the  title  of  the  code  under  which  they  are  placed ;  for  example,  Amthenti^ 
ea  cum  testator,  Codice  ad  legem  faleidiam. 

This  being  laid  down,  let  us  now  see  how  we  shall  go  about  to  find  ont  a  quo- 
tation in  the  body  of  the  law. 

If  the  passage  quoted  is  taken  fromlthe  digest  or  the  code,  it  will  be  best  for  be* 
ginners  to  turn  to  the  alphabetical  table  of  the  titles,  at  the  beginning  of  the  body 
of  the  law;  where  haying  found  the  title  mentioned  in  the  quotation,  they  must 
then  look  in  it  for  the  law;  by  the  number  of  first  word. 

If  the  quotation  is  taken  from  the  Institutes,  they  must  likewise  have  recourse 
to  the  table  of  titles  ;  and  after  having  found  the  book  in  which  it  is,  look  afler  it 
there,  and  then  the  paragraph  which  is  quoted. 

*  666  *  If  we  would  find  out  a  Novel,  there  is  nothing  more  to  be  done,  than  to 
look  afler  it  by  the  number  it  is  under. 

If  it  be  an  Authentic,  we  must  look  in  the  table  of  the  Code,  for  the  title  under 
which  it  is  placed  :  It  is  so  much  the  more  easily  found,  because  all  the  Authen- 
tics  are  inserted  in  the  Code  in  a  different  letter. 

To  conclud^  as  those  who  have  a  mind  to  look  afler  any  law,  waste  a  great 
deal  of  time  in  turning  over  the  tafefe  or  index,  they  may  save  themselves  that 
trouble,  by  rendering  the  titles  of  (he  body  of  the  lato  familiar,  and  getting  them 
by  heart,  by  which  means,  they  will  acquire  a  general  notion  of  the  places  where 
every  particular  matter  is  treated  of,  and  without  the  least  difficulty^  be  able  to 
find  out  any  law  they  have  occasion  to  consult. 

To  complete  these  instructions  for  young  students  how  to  find  out  the  quota- 
tions in  our  books,  it  remains  only  that  I  explain  the  abbreviations. 

ABBREVIATIONS. 

A  P.  JUSTIN.  Apvd  Justinianum,  in  Justinian's  institutes. 
AR6.  or  AR.  Argumento,  by  an  argument  drawn  from  such  a  law. 
AUTH.  Authentica,  in  the  Authentic;   that  is  to  say,  the  Summary  of  some  of 
the  emperors  Jfovel  constitutions  inserted  in  the  Code  under  such  a  title* 
CAP.  Capite  or  Capitulo,  in  the  chapter  of  such  a  Novel, 
C.  or  COD.  Codice,  in  Justinian's  code. 
C.  THEOD.  Codice  Theodosiano,  in  the  Theodosian  code. 
COL.  Columna,  in  the  first  or  second  cofunm  of  the  book  quoted. 
COLL.  Collation,  in  the  collation  of  siich  or  such  a  Novel. 

C.  or  CONT.  Contra,  this  is  generally  used  to  denote  a  contrary  argument. 

D.  Dicto  or  Dicta,  that  is,  the  aforesaidy  or  law  or  chapter  before  quoted. 
D.  Digestis,  or  in  the  Digest. 

£.  or  EOD.  Under  the  same  title. 

F.  Finalis,  the  last  or  latter  part. 

ff.  in  the  Pandects  or  Digest.  The  Grecians  having  made  use  of  the  Letter  jr^ 
to  signify  Pandects,  the  Bomans  changed  them  into  two  /'#  joined  together.  Di« 
gestorum  liber  ideo  duplici  ff.  signator,  quod  greeei  pandectas  per  n  canr  atcentur 
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4Cfreainfleso  notahant,  sub  quibus,  et  Digestorum  libri  comprehensi  suDt,  unde 
jfacili  litera  tt  in  ff.  latine  inolevit,  says  Calvin  in  his  Lexicon  Juris. 

GL.  Glossa,  the  Gloss. 

K.  HiCf  here,  in  the  same  title,  law  or  paragraph. 

H.  TIT.  Hoc  titulo,  in  thi«  TiUe. 

J.  or  INF,  Infra,  beneath  or  below. 

J.  GLO.  Juncta  Glossa,  the  gloss  joined  to  the  tezt^quoted. 

IN  AUTH.  COLL.  1.  In  authentico,  collatione  1.  in  Justinian* s  Novels ,  part  or 
Section  1,  &c. 

IN  F.  In  fine,  at  the  end  of  the  title,  law  ov  paragraph  quoted. 

IN  PR.  In  principio,  tti  the  beginning,  and  before  the  first  paragraph  of  a  law. 

IN  F.  PR.  In  fine  principii,  toward  the  end  of  a  beginning  of  a  law.  , 

*  JN  SUM.  In  summa,  in  the  summary,  *667 

L.  Lege  in  such  a  law, 

LI.  or  LIB.  Lihro,  in  the  first  or  second  book,  6lc. 

NOV.  Jfovella,  in  such  a  Jfovel. 

FAR.  Paragrapho,  in  such  ^paragraph  or  article  of  the  law,  or  of  a  Title  in  the 
Institutes, 

PR.  or  PRIN,  Principium,  the  beginning  of  a  Title  or  a  laWn 

II.  Pandectis,  in  the  pandects. 

Penult,  The  last  but  one. 

Q.  QU.  or  QU£S.  Q^^BStione,  in  such  a  Question. 

RU,  or  RUB.  In  such  a  Kubrick  or  Title,    The  TY^/es  were  called  Rvbricks,  from 
their  being  formerly  written  in  red  letters. 

SC.  or  SCIL.  Scilicet,  that  is  to  say. 

SOL.  Solutio,  the  answer  to  an  objection. 

fiUM.  Summa,  the  summary  of  a  2aio. 

I  Paragrapho,  in  such  a  paragraph. 

T.  or  TIT.  TVrvZi^,  7Vfu/o,  Title. 

T.  or  F.  Versiculo,  in  such  a  verse,  which  is  a  part  of  a  paragraph. 

ULT.  Ultimo,  Ultima,  the  last  Title,  Paragraph  or  Law. 
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AUTHORS  ON  THE  CIVIL  LAW. 

Ist.  Such  as  treat  on  the  law  previous  to  Justinian. 
Sly.  Such  as  treat  historically  on  the  Roman  law  generally. 
Sly.  The  principal  editions  of  the  Corpus  Juris  Civilis. 
4]y.  Commentators  on  the  Corpus  Juris  CiviJis. 
61y.  Compilations  on  the  civil  law. 


First.    Historical  treatises  on  the  Leges  Regie,  Jus  Faptrianom,  Dnodecim 
Ttbole,  and  the  lawi  and  collections  intervening  between  them  and  Justinian, 
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Frandseus  Balduinus,  Libri  duo  in  leges  Romuli  et  duodecim  tabMlarum.  The 
third  edition  is  the  best.     Basil.  1559.  8vo. 

Pardutphus  Prateitis.  Jurisprudentia  vetus  :  sive  Draconis  et  Solonis,  nee  non 
Romuli  Romanorum  regis,  ac  12  tabularum  leges  collectas  interpretatieque .  Li£j- 
den.  1557. 

J,  Gothofred.  Quatuor  fontes  juris  civilis  :  sive  leges  12  tabularum,  cum  earun- 
dem  historia,  &c.  Legis  JuHbb  et  Papite  fragraenta  :  edictum  perpetuum  :  libro- 
rum  Sabiniorum  ordo  et  series.    4to.  Genev.  1653. 

Rosinus  also  mentions  several  of  (he  leges  regios  as  inserted  by  Faulus  Manati- 

•668    us.     Rosinus  himself  gives  a  very  brief  and  abridged  *  account  of  the 
history  of  the  Roman  law  from  Pomponius,  which  is  worth  perusal.     Rosini  An- 
tiq.  Rom.  quto.  Amstelod.  1685.  p.  554.     On  the  subject  of  the  laws  of  the  twelve 
tables  in  particular,  he  refers  to  the  collections  and  comments  of  Julius  PaCius, 
Antonius  Augustinus,  Joannes  Oldendorpius,  Joannes  Crispinus,  Antonius  Con- 
tius,  Fr.  Hottomannus,  Dionysius  Gothofredus,  Stephanus  Pighius,  Fr.  Balduinus, 
Hadrianus  Turnebus,  Ludovicus  Charondas,  Justus  Lipsius,  and  Theodorus  Mar- 
cilius :    of  whom  but  few  are  noted  by  Camus  in  his  Lettres  sur  la  Profession 
D'Avocat.  Paris,  1776. 

The  edition  of  J.  Gothofred,  in  the  book  above  cited,  Quatuor  fontes,  &^.  is  in 
the  most  esteem, 

Autores  et  fragmenta  veteium  juri^onsultorum,  de  origine  et  progressu  juris 
romani,  cum  notis  ^rnoldi  Vinnii  et  variorum.  £x  edit  Sim.  Van  Leewen,  Ley- 
den,  1671.  Jena,  1697.  8vo. 

Jurisprudentia  vetus  ante  Justinianea.  Ex  recens.  et  cum  not.  Schtdtingiu 
Leyden,  1717.  Leipsic,  1737.  qto.  This  comprehends  the  fragments  of  Gaius, 
Paulus,  Ulpian,  and  other  jurisconsults  preceding  Justinian. 

J.  Gothofredus.     Codex  Theodosianus,  cum  amplissimo  commentaiio,  studio  I 

Antonii  Marvilii.    Leyden,  1665.  6  vol.  fol. 

Secondly.     Historical  treatises  on  Roman  Jurisprudence  generally. 

J.  Gothofredi.    Manualc  juris  l2mo.     Several  editions. 

Jo.  Vin.  Gravina,  Origines  juris  oivilis,  seu  de  ortu  et  progressu  juris  civilis. 
With  the  annotations  of  Mascou.  Leipsic,  1737.  qto.     Ven.  1739  to  4. 

Hen.  Chr.  Hausotter,    Historia  legum  romanarum.    Leipsic.  1758.  8vo. 

Jo,  Gotl.  Heineccius.  Antiquitatum  romanarum  jurisprudentiam  illustrantium 
Syntagma.  This  is  comprehended  in  the  Geneva  edition  of  his  works  in  8  vols, 
qto.  1743  and  1748.  But  there  are  also  several  separate  editions ;  the  best  at 
Strasburg  (Argentor.)  in  1734, 1741.  and  in  2  vol.  8vo.  1755. 

Ejusdem  historia  juris  civilis,  8vo.  the  best  edition  is  Ritter's,  published  at  Stras- 
burgh.  This  and  the  preceding  treatise  form  the  fourth  volume  of  his  works, 
in  qto. 

Burehard  GottheJf  Struvius,     Historia  juris  romani,  4to.  Jena,  1718. 

Jo,  Fr.  Eisenhardt.    Historia  juris  litcraria.  8vo.    Hclmstadt.  1752, 1763.  ] 

Jo.  DouatiL    Historia  juris  civilis  romanorum.     Parts,  1678.  l2mo. 

Spanhnm.    Orbis  Romanus. 

Thomasius.  Delineatio  historise  juris  Romani  et  Gcrmanici.  Erfurt.  8vo.  1750. 
NcBVorum  jurisprudentiee  romanie,  lib.  duo.  Hal.  Magd.  1707. 

Brunquellus.  Historia  juris  Romano-Germanici.  8vo.  Amstel.  1730.  Gravina, 
Heineccius,  Struvius  and  Brunquellus,  may  be  considered  as  the  best  of  this  class 
of  writers. 
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Histire  dn  droit  romaiB  par  Clauds  Jogepk  d€  Ferrisre.  l2mo.  Puib,  1718.  Tliis 
M  taken  cbieflj  from  GraTina.    Dr.  Beaver  has  *  translated  it,  and  added    *  669 
Duck's  treatise  de  usu  et  auctoritate  juris  civilis. 

w^o/.  T^rasson,  Histoire  de  la  Jurisprudence  Romaine.  Paris,  1750,  in  fotio- 
Compiled  at  the  direction  of  Chancellor  D'Aguessau.  A  work,  sajs  Mr.  Gibbon, 
of  more  promise  than  performance.  It  contains  however  a  curious  and  interest- 
ing collection  of  ancient  documents  and  fragments. 

Dr.  Beaver* s  historj  of  the  legal  polity  of  the  Roman  state.  4to.  1781. 

Dr.  Taylor's  elements  of  the  civil  law.  4to,  1755.  There  is  an  anonymous 
abridgement  of  this  desultory  but  very  interesting  book,  by  the  Rev.  Mr.  Ellis, 
with  a  preface  on  the  nature  of  moral  obligation. 

Bauchaud*3  Recherches  historiques  sur  les  edits  des  Magistrats  RomaiJM  in  ton 
41.  page  1  of  the  Memoires  de  1'  Academic  Francoise. 

Thirdly.     The  principal  editions  of  the  Corpus  juris  civilis. 

Corpus  juris  civilis  cum  glossis  Genev.  1614.4  vol.  qto. 

Idem  cum  notis  D.  Gothofredi.  Paris.  Vitray.  1628.  2  vol.  fol.  This  is  the  edi- 
tion I  have  employed. 

Idem.  Daniel  Elizevir.  1664.  2  vol.  8vo.  Amst. 

Idem.  Elzevir  et  Bleau,  1681.  1700.  2  vol.  8vo.  ' 

Corpus  juris  civilis  academicum.  Col.  Mun.  1759.  1  vol.  qto. 

The  editions  of  the  Institutes,  are  too  numerous  to  catalogue.  There  are  also 
about  a  dozen  editions  of  the  Paraphrase  of  the  Institutes,  by  Theophilus,  in 
Greek  and  Latin,  and  in  Latin. 

Fourthly.     Commentators  on  the  Corpus  juris,  or  particular  parts  of  it. 

These  may  be  reduced  to  the  works  of  Cujacius,  Vinnius^  Voetius^  Koodt^  and 
Boehmer.  Harris  quotes  Joachim  Mysinger  frequently.  I  am  not  acquainted 
with  any  work  of  Mysinger's  but  his  commentary  on  the  title,  de  fide  instrumen- 
torum  lib.  2  decretalium,  Helmst.  1582,  in  fol.  and  Marp.  1602.  8vo.  I  have  found 
the  brief  notes  of  D.  Gothofred  to  his  edition  of  the  Corpus  Juris  civilis,  worth  at- 
tention. 

Fifthly  Compilations  on  the  civil  law. 

I  possess  a  great  number  of  them,  but  I  know  of  few  worth  noticing,  except  the 
following. 

Cujaeii  Paratitla  in  pandectas  et  Codicem :  of  which  there  are  about  eight  edi- 
tions in  12mo.  and  8vo.  separate  from  the  general  collection  of  his  works. 

Bdneccii  Elementa  juris  secundum  ordinem  Institutionum. 

Idem  secundum  ordinem  Pandectarum. 

Of  these  there  are  several  .editions  in  8vo.  and  12mo.  separate  from  his  works. 

Barriga  de  Montpallon,    Epitome  juris  et  legum  Romanorum.  8vo.  Paris  1756. 

Claude  Jos  de  Ferriere.     Nova  et  methodica  jaris  civils  tractatio.  2vol.  12mo. 

Paris.     The  last  of  four  editions  is  in  1734. 

*  Ferriere.  La  Jurisprudence  du  Code  de  Justinian,  ^  *670 

du  Digest.  >  1688.  6vol.  in  qto. 

des  Novelles  ) 

I  have  freely  used  the'  Nouville  traduction  des  Institutes  de  PEmpireur  Justin- 
ian of  the  same  author,  with  notes,  in  6  vol.  8vo.  Paris.  1787. 

Pothiet  *s  Pandects  Justinianie  3  v.  fol.  1748. 

Jean  DonuU.  Les  Loix  civiles  dans  leur  ordre  naturel.  5  vol,  8vo.  and  with  a 
supplement  by  D'Herieoort  in  2  vol.  fol.  Paris,  1724. 
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Thifl  hu  been  edited  in  English  by  Strahan ;  and  ia  the  book  generally  ttied  in 
England  on  thii  subject ;  though  Wood's  institutes  of  the  civil  law  (fol.)  is  a  very 
nsefbl  digest  upon  the  whole.  j 

Ayloffe^s  Pandect  of  the  Roman  civil  law,  fol.  1734,  is  a  work  not  deficient  in  I 

learning,  but  too  desultory  and  short. 

Inconvenient  brevity,  also  renders  the  following  works  of  less  value  than  they 
might  be,  though  they  are  not  destitute  of  merit. 

Sehomberg's  Elements  of  the  Roman  Law.  8vo.  1780. 

Dr.  Halifax' a  Analysis  of  the  civil  law,  a  pamphlet  1775. 

Dt,  Arthur  Brovm's  Elements  of  the  civil  and  Admiralty  law :  Dublin,  and 
liondon,  1802,  is  commonly  used  among  the  bar  in  this  Country,  and  therefore  I 
have  purposely  omitted  observations,  that  may  be  found  aloo  in  that  book ;  which 
though  Ui  too  brief,  deserves  to  be  popular. 


ADDENDA  ET  CORRIGENDA. 

*  Page  42.  Insert,  as  a  title  to  the  second  section  of  tit  15.,  Quia      »  ^^ 
dicatur  intestatus.    N.  B.  The  titles  to  the  several  sections  being 
arbitrary,  differ  in  different  editions:   and  sometimes  the  sections  themselyea 
are  differently  divided.    But  there  is  a  sufficient  similarity  in  general  to  lead 
to  the  same  passage  in  all  the  editions.    I  follow  Harris  in  this  re8|>ecL 

Page  99.  Insert,  as  a  title  to  section  8,  Quando  conjunguntur  teinponu 

Page  409,  line  the  last.  Cambaceres.  I  was  mistaken  in  ascribing  the  Code 
Napoleon  to  Cambeceres.  Mr.  Du  Ponceau  has  enabled  me  to  correct  this 
mistake.  The  authors  or  reducteurs  of  the  Code  civil  Napoleon,  where  Por- 
talis,  Tronchet,  Bigot- Preameneu,  and  Maleville,  as  appears  by  the  Discouni 
Preliminaire  to  the  **  Projet  de  Code  civil,"  presented  by  those  gentlemen  as  a 
committee  appointed  by  government  on  the  24th  Thermidor,  year  8,  and  pub- 
lished the  year  afler.  Caml>aceres  indeed  reported  a  project  of  a  code  civil 
to  the  convention  some  years  before,  which,  although  Portalis  and  the  others 
praise  sufficiently,  they  adopt  sparingly.  Cambaceres  was  consul  in  the 
year  9. 

Page  462.  By  the  civil  law  goods  sold  and  delivered  might  be  reclaimed,  if 
not  duly  paid  for.  Quod  vendidi  non  aliter  fit  accipientis  quam  si  aut  pre- 
tium  nobis  solutum  sit,  aut  satis  eo  nomine  datum,  vel  etiam  fidem  habueri- 
mus  emptori  sine  ulla  satisfactione.  Dig.  18.  I.  19.  Dig.  18.  1.  53.  Dig.  19. 
1. 13.  8.  and  14.  4.  5.  18.  It  is  with  this  modification  that  the  civil  law  doc- 
trine is  to  1)0  understood,  that  the  obligation  of  the  contract  empiio  vendiiio 
arises  not  from  the  delivery  of  the  goorls  to  the  vendee,  but  upon  the  mutual 
consent  of  the  parties,  the  one  to  sell  and  the  other  to  buy.  Ut  primum  de  re 
et  pretio  convenit,  Emfitio  perfecta  intelligitur,  quamvis  nee  res  traditur,  nee 
pretium  numeratum,  nee  arrha  data  sit  Atque  in  contraetibus  qui  cdnsensu 
perficiuntur,  distinguenda  perfectio  contractus,  a  consummatione  sive  imple- 
mento.  Emptionem  et  veuditiouem  pcrficU  solus  consensus  de  re  et  pretio ; 
consummat  rei  traditio  et  pretii  numeratio,  qui  extremus  est  contrahentium 
finis.  Simulatque  autem  emptio  |)erfecta  est,  nascitur  utrinque  obligatio,  te- 
neturque  emptor  actione  ex  vendito  ut,  nummos  quos  pretii  nomine  pro  re 
vendita  promisit,  solvat :  venditor  actione  exempto,  ut  rem  venditam  tradat 
emptori.  Vinn.  1.  3.  tit.  24.  To  this  general  doctrine,  an  exception  was  al- 
lowed in  cases  where  earnest  was  given :  in  those  cases,  if  the  buyer  repent- 
ed, he  forfeited  his  earnest  money,  and  was  free  froyi  the  contract;  if  the 
seller  repented,  he  forfeited  the  earnest  money  paid,  and  as  much  more.  See 
also  Inst.  2. 1.  4. 

Formerly,  by  the  general  law  of  France,  the  seller  might  seize  the  thing 
sold,  and  not  paid  for,  if  he  could  find  it  in  the  possession  of  the  buyer,  and 
need  not  have  shared  it  with  the  other  creditors :  and  in  some  places  of 
France,  the  seller  might  even  pursue  the  article  in  possession  *  of  «  m% 
a  subsequent  purchaser.  See  Domat's  Civil  Law,  book  4,  tit  5. 
Wt  2l  art  3.,  with  the  notes  on  that  article,  and  on  book  3.  tit  1.  sect.  5.  art* 
9L    But  this  right  by  the  new  commercial  code  of  France,  art  576^  577,  et  aeq* 


604 

iB  confined  to  stoppage  in  transitu,  under  provisions  very  similar  to  our  ovm 
law.  See  Mr.  Du  Ponceau's  irenslation  of  the  commercial  code,  2  Walsh'* 
Review,  p.  191, 192. 

In  England,  liefore  the  statute  of  frauds,  29  Ch.  2.  chap.  3.  §  17,  (which 
enacts,  that  *^no  cotitroct  for  the  sale  of  goods,  wares,  ami  merchandize,  for 
the  price  of  ten  pounds  sterling  or  upwanln,  shall  he  allowed  to  be  good,  ex- 
cept the  buyer  shall  accept  pait  of  the  eoods  so  sold  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  Uargnin,  or  in  part  payment,  or 
that  some  note  or  memonmdum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  charged  by  such  contract  or  their  agents  thereunto  law- 
fully authorized  **)  no  bargain  for  goods  was  valid  without  earnest,  delivery,  or 
payment,  except  a  contract  to  deliver  at  a  future  day  appointed,  and  for  a  set- 
tled price;  which  might  have  been  supported.  Since  that  statute  no  verbal 
contract  of  bargain  and  sale  unaccompanied  by  delivery  or  part  delivery,  pay- 
ment or  part  payment,  or  earnest  money  (which  may  or  may  not  be  a  part  of 
the  price,  according  to  the  intention  of  the  parties;  PinnePs  case,  5  Rep.  177., 
Pordage  v.  Colo,  1  Sannd.  319.,  Manning  ».  Western,  2  Vern  606.,  and  Ham- 
ersly  v  Knowlys,  2  Esf).  N.  Pr.  Caa  i^Hi,  which  are  comm»  nts  on  the  rule, 
quicquid  solvitur,  solvitiir  ad  modiim  solventii*)  can  be  supported.  It  was  for 
some  time  thought  that  executory  contracts  might  be  taken  out  of  it;  but  all 
that  class  of  cases  relates  to  ttiose  sales  only  where  the  goods  to  be  delivered 
are  not  finished,  and  cannot  be  delivered  at  the  time  of  the  contract ;  not  to 
those  which  exist  in  solido,  and  are  capable  of  present  delivery.  See  Ron- 
deau V.  Wyatt,  2  H.  Bl.  Si,  and  Cooper  ».  Elston,  7  Term  Rep.  14. 

Page  4(i3.  The  cause  of  the  United  States  v.  The  administrators  of  HillegsB, 
ID  the  Circuit  Court  of  the  United  States  for  the  district  of  Pennsylvania,  re- 
views all  the  authorities,  and  settles,  that  a  surety  is  discharged  by  indulgence 
given  to  the  principal  on  a  new  security.  Add  to  the  cases  on  surety,  10  East 
d.    1  Bos.  fc  Pull.  419.  4  Dan.  135. 

Page  464.  Stopfiage  in  transitu.  In  Hodgson  v.  Loy,  7  Term  Rep.  440, 
Lord  Kenyon,  and  in  ex  parte  Gwynne,  12  Ves.  382,  Lord  Erskine,  state,  that 
the  right  of  stoppage  in  transitu  is  not  A)nnded  on  the  right  of  the  vendor  to 
resciiul  the  contract,  but  on  an  equitable  lien,  indulged  to  the  vendor,  from 
motives  of  reasonable  expedience  in  the  case  of  bargain  and  sale.  To  me, 
this  right  appears  to  have  been  suggested  by  the  provisions  of  the  civil  law. 

I  believe  it  is  considered  that  delivery  to  a  common  carrier^  is  sucb  a  delive- 
ry to  the  consignee,  as  to  take  away  any  right  in  the  consignor  to  refcind  the 
contract,  though  it  leaves  unimpaired  the  right  of  sitnppinir  in  transitu  ere  the 

Soods  arrive  at  their  place  of  destination.  In  the  case  of  Walter  and  Fillis  v. 
enks.  Judge  Washington  determined  that  a  vendor  had  a  right  in  cat>e  of  in- 
solvency to  seize  his  goods  on  board  a  general  vessel,  to  which  they  were 
sent  by  the  purchaser  who  had  not  paid  lor  them,  nnd  for  whose  use  they  were 
ostensibly  shipped,  without  a)iy  assignment  of  the  bill  of  lading,  tliough  tbey 
were  in  fact  intended  for  the  use  of  a  distant  creditor  of  the  purchaser:  for 
under  the  circumstances  they  remained  completely  in  the  power  of  the  pur- 
chaser who  shipped  them,  and  who  could  at  any  time  alter  their  place  of  des- 
tination. 

In  the  case  of  a  sale  of  land,  where  the  purchase  money  is  not  paid,  the 
Court  of  Chancery  considera  the  purchase  a  trustee  for  the  seller,  Pollexfen  9* 
Moore,  3  Atk.  272.,  Bl^kbum  v.  Gryson,  1  Brown's  Ch.  Rep  420. 

Add  to  the  cases  of  stoppage  in  transitu,  Stubbs  o.  Lund,  7  Ma^s  Rep.  452, 
an  instructive  case,  decided  by  a  judge  of  no  common  talent 

Page  465.  To  the  cases  on  the  subject  of  delivery  of  goods  to  carriers,  add 
Potter  ».  Lansing,  1  Johns.  N.  Y.  Rep.  215. 

Page  467.  Servitude.  Servitadines.  Services,  servitudes,  easements.    I  have 
atated,  page  467,  468,  that  of  three  translations,  1  have  preferred  services: 
here  in  agreeing  with  Dr.  Wood,  Dr.  Taylor,  and  Dr.  Harris,  the  compilers  of 
the  Napoleon  code  being  neuter,  I  have  against  roe.  Lord  Mansfield,  in  the 
case  cited  from  1  Burr.  443 ;  Gibbon,  8  Rom.  Hist  73 ;  Mr.  Du  Ponceau  of 
Pbiladelphia,  whose  opinions  on  subjects  of  the  civil  law,  I  hold  in  great  re- 
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flpect;  and  Mr.  Jefferson,  io  his  late  learned  and  elaborate  defence  of  the  pro- 
ceedings of  the  United  States,  in  respect  of  Mr.  fltL  Livingston's  claim  to  the 
New  Orleans  Batture.  In  this  tract  the  reader  will  meet  with  much  collater- 
al informntion  on  alluvion,  serviiudes,  pr(Bdia rvMka  tt  vrbaiiOy  and  other  points 
connf^cced  with  the  civil  law.  All  these  learned  men  translate  servitudo  by 
servitude.  But  to  my  ear,  the  last  word  seems  exclusively  appropriated  in 
common  language,  to  the  situation  of  servants  and  slaves. 

Page  553.  1  sent  to  Philadelphia  the  pages  of  Harris's  edition  that  contain- 
ed the  1 18th  novel,  to  have  the  Greek  printed  there.  Hence,  not  having  it  be- 
fore me,  I  inadvertently  translated  that  novel  anew. 

Page  582.  Novation.  This  is  somewhat  allied  to  the  English  doctrine  of 
extinguishmenL  § 

Page  617.  Add  to  the  cases  respecting  sales  in  market  overt,  Cheriot  o. 
Foussat,  3  Binn.  !s220.  258. 

Page  622.  Commandite.  I  borrow  the  following  note  from  Mr.  Dii  Ponceau, 
to  whom  the  bar  are  obliged  for  the  useful  translation  of  the  French  commer- 
cial code  in  the  second  volume  of  Walsh's  Review,and  very  ably  elucidated 
by  the  notes  be  has  added  to  it. 

Socide  en  commnndUe.  Our  language  has  no  corresponding  words  to  express 
this  technical  phrane,  nor  that  of  associe  commandatairt  which  is  derived  from 
it  We  are  therefore  ol;liged  to  adopt  the  French  words  themselves  as  well 
as  we  can  to  our  own  idiom,  with  some  variations  for  the  sake  of  euphony 
and  analoi^y,  as  far  as  these  can  be  obtained. 

This  s|idcies  of  partuershi]),  liks  the  greatest  part  of  the  mercantile  customs 
of  Europe,  draws  its  orijfin  from  Italy.  Hence  the  words  conmindite  and 
eommniUarte  are  derived  from  the  Italian  comrninlo,  which  itself  takes  its  de- 
rivation from  the  L?itin  mindtlun.  Societe  en  commtni'dt  is  as  it  were,  aodt- 
tas  cum  mindato,  a  contract  of  partnership  coupled  with  a  contract  of  manda- 
tun  or  bailment.  Such  a  partnership  is  composed  of  one  or  more  acting  and 
responsible,  and  one  or  more  dormant  partners;  the  latter  of  whom  are  not 
bound  by  the  acts  of  their  associates,  beyond  the  amount  they  bring  iuto  the 
general  stock.  They  merely  place  their  funds  in  the  hands  of  otber.<9,  to  be 
employed  in  trade  for  their  benefit ;  and  therefore  these  different  partners, 
not  only  as  between  each  other,  but  as  between  them  and  the  rest  of  the 
world,  stand  together  in  the  relation  of  principal  and  factor :  mixed  indeed, 
with  some  of  the  circumstances  attending  ordioary^partnerships,  but  only  in 
a  certain  degree,  and  to  a  limited  extent.  From  this  mixture  of  relative  rights 
and  duties,  this  species  of  contract  has  received  its  denomination. 

These  partnerships  are  useful  in  countries,  where  there  are  great  capitalists^ 
who  wish  to  employ  a  part  ot  their  money  in  trade  without  exposing  them- 
selves to  unlimited  risks.  They  furnish  employment  for  funds,  which  could 
otherwise  remain  inactive.  The  laws  of  America  and  Great  Britain  however 
do  Dot  recognize  such  associations. 
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recognitioet  confirmatia 
7.  Adbortatio  ad  studium  juri& 

lib.  1.  Tit  1.    De  Justitia  et  Jure. 

Definitio  justitisBi 
1.  Definitio  jurisprudentie. 
2l  De  juris  methoda 
3l  Juris'pnecepta. 
4.  De  jure  publico  et  priFato. 

Lib.  1.  Tit  2.    De  Jure  naturali  Gentium  et  Civili. 

De  jure  naturalL 
L  Distinctio  juris  gentium  et  civilian  a  definitione  et  etymo- 

logia. 
2l  Ab  appellatione  et  effectibua. 

3l  DiYisio  juris  in  scriptum  et  non  seriptum ;  et  subdifiso  ju- 
ris scriptL 
4.  De  lege  et  plebiscita 
&  De  senatus-consulta 
6L  De  ccxnstitutiona 
7.  Dejure  honorario. 
8L  De  responsis  pmdentom. 
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9.  De  jure  non  scripto. 
•     10.  Ratio  superioris  divisionis. 

11.  Divisio  juris  in  immutabile  etmutabile 

12.  De  objectis  juris. 

Lib.  1.  Tit.  3.  De  Jure  Personarum. 

Prima  divisio  personarum. 

1.  Definitio  libertatis. 

2.  Definitio  servitutis. 

3.  Servi  et  mancipii  etymologia. 

4.  Quibus  modis  servi  constituuntur. 

5.  De  liberorumet  servorum  divisione. 

Lib.  1.  Tit.  4.  De  Ingenuis. 

De  ingenui  definitione. 
1.  De  erronea  ingenui  manumissione. 

Lib.  1.  Tit.  5.  De  Libertinis. 

Definitio  et  origo  libertinorum  et  manumissioDis. 

1.  Quibus  modis  manumittatur, 

2.  Ubi  et  quaudo  mauunuttl  potest 

3.  De  libertinorum  diviaione  aublata, 

Lib.  1.  Tit.  6.  Qui  et  quibus  causis  manumittere  non  possunt. 

Prius  caput  legis  ^liie  Seatiae,  de  manumiltenle  in  firaudem 
creditorum. 

1.  De  servo  instituto  cum  libertato. 

2.  De  servo  instituto  sine  libertate. 

3.  Quid  sit  in  fraude^i  creditorum  manumktere. 

4.  Alterum  caput  legis  JEAm  Sentiee  de  mliHire  viginti  annis. 

5.  Quee  sunt  jusee  causes  manumissioois. 

6.  De  causa  semel  probata. 

7.  Abrogatio  posterioris  capita  legis  iEliee  Sentiee. 

Lib.  1.  Tit.  7.  De  lege  Fausia  Caninia  ToUenda. 
Lib.  1.  Tit.  8.  De  his  qui  sui  vel  alieni  juris  sunt. 

'  Altera  divisio  personarum^ 

1.  De  jure  geatium  in  serroa 

2.  De  jure  civium  Romanonim  in  bqitoi* 

Lib.  1.  Tit  9.  De  Patria  Potestate. 

Summa  titulL 
L  Definitio  nuptiarum. 

2.  Qui  habent  in  pot^ati^ 

3.  Qui  sunt  in  potestate. 
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Lib.  1.  Tit.  10.  De  Nuptiis. 

Qui  possunt  Duptias  contrahere. 

1.  Qu8B  uxores  duci  possunt  vel  non.    De  oognatiBy  ae  primum 
de  parentibus  et  liberia. 

2.  De  fratribus  et  sororibus. 

3.  De  fratris  et  sororis  filia  vel  nepte. 

4.  De  coDsobrioia. 

5.  De  amita  matertera,  amita  magna,  matertera  magna. 

6.  De  affinibus  et  primum  de  privigna  et  nuni. 

7.  De  socru  et  noverca. 

8.  De  comprivignis. 

9.  De  quasi  privigna,  quasi  nuru,  et  quasi  noyerea. 

10.  De  servili  cognatione. 

11.  De  reliquiB  prohibitionibus. 

12.  De  poenis  injustafum  nuptiarum. 

13.  De  legitimatione. 

Lib.  1.  Tit.  11.    De  Adoptionibus. 

Cootinuatio. 

1.  Divisio  adoptionis. 

2.  Qui  possunt  adoptare  filium  familias,  rel  non. 

3.  De  arrogatione  impuberis. 

4.  De  eetate  adoptantis  et  adoptatL 

5.  De  adoptione  in  locum  nepotis  vel  neptis,  vel  deinceps. 

6.  De  adoptione  filii  alieni  in  locum  nepotis  et  contra. 

7.  De  adoptione  in  locum  nepotis. 

8.  Qui  dari  possunt  in  adoptlonem. 

9.  Si  is,  qui  generare  non  potest,  adoptet. 

10.  Si  fosmina  adoptet 

11.  De  liberis  arrogatis. 

12.  De  servo  adoptato,  vel  filio  nominato,  a  domino. 

Lib.  1.  Tit.  12.    Quibus  modis  jus  patris  potestatis  solvitur. 

Scopus  et  nexus.    De  morte. 

1.  De  deportatione. 

2.  De  relegatione. 

3.  De  servitute  pcence. 
4  De  dignitate. 

5.  De  captivitate  et  postliminio. 

6.  De  emancipatione,  item  de  modis  et  elSectibus  ejusdem. 

7.  Si  alii  emancipentur,  alii  retineantur  in  potestate. 

8.  De  adoptione. 

9.  De  nepote  nato  post  filium  emancipatum. 

10.  An  parentes  cogi  possunt  liberos  buos  de  potestate  dimit- 
tere  ? 

77 
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Lib.  1.  Tit.  13.    De  Tutelis, 

Do  penonis  sui  juris. 

1.  Tutelie  defioltio. 

2.  Definitio  et  etymologia  Cutoris. 

3.  Quibus  testameoto  tutor  datur :  et  primum  de  liberu  in 

potestate. 

4.  De  posthumis. 

5.  De  emancipatjB. 

Lib.  1.  Tit.  14.    Qui  testamento  tutores  dari  possunt. 

Qui  tutores  dari  possunt. 
L  De  servo. 

2.  De  furioso,  et  mioore  yiginti  quinque  annis. 

3.  Quibus  modis  tutores  dantur. 

4.  Cui  dantur. 

5.  De  tutore  dato  filiabus,  vel  filiis,  vel  liberis,  vel  nepotibus . 

Lib.  1.  Tit  15.    De  legitima  agnatoniin  tutela. 

Summa. 

1.  Qui  sunt  agnatL 

2.  Quis  dicatur  intestatus. 

a  Quibus  modis  agnatio  vel  oognatio  finitur. 

Lib.  1.  Tit.  16.    De  capitis  dimiautione. 

Definitio  et  divisio. 

1.  De  maxima  capitis  dimmutione. 

2.  De  media. 

3.  De  minima. 

4  De  servo  manumisaa 

5.  De  mutatione  dignitatis. 

6.  Interpretatio  sectionis  ult  sup.  tit  pros. 

7.  Ad  quos  agnates  tutela  pertinet 

Lib.  1.  Tit  17.    De  legitima  patronorum  tutela. 

Ratio,  ob  quara  patronorum  tutela  dicitur  legitima. 

Lib.  1.  Tit  18,    De  legitima  parentum  tuetla. 

Lib.  1.  Tit  19.    De  fiduciaria  tutela. 

Filii  faroilias  a  patre  manumissi,  pater  tutor  est  legitimus ;  60 
▼ero  defuncto,  frater  tutor  fiduciarios  ezistit 

Lib.  I.  Tit  20.    De  Atiliaao  tutore,  et  eo,  qui  ex  lege  Julia  et 

Titia  dabatur. 
Jus  antiquum,  si  nuUus  sit  tutor. 
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L  Si  fpef  rit  fiitari  tutoris  teBtamentarlL 

2.  Si  tutor  ab  hostibua  Bit  captus. 

3.  Quando  et  cur  derieriikt  ex  dictia  legibofli  tutorM  dan. 

4.  Jua  novum. 

5.  Jua  Doviasimum* 
d  Ratio  tuteiiB. 

7.  De  tutekB  ratione  reddendftt 

Lib.  1.  Tit  21.  De  auctoritate  tutorum. 

In  quibus  cauais  auctoritaa  ait  necesaria. 

1.  Exceptio. 

2.  Quomodo  auctoritaa  interponi  debet 

8.  Quo  caau  interponi  non  poteat 

Lib.  1.  Tit  22.  Quibus  modis  tutela  finitur. 

De  pubertate. 

1.  De  capitia  diminutione  pupillL 

2.  De  conditionia  eventu. 

3.  De  morte. 

4.  De  capitia  diminutione. 

5.  De  tempore. 

6.  De  remotione  et  ezcoaatiooa. 

Lib.  1.  Tit  23.  De  curatoribus. 

De  adultia, 

1.  A  quibua  dentur  curatorea. 

2.  Quibua  dentur. 

3.  De  furioaiB,  et  prodigia. 

4.  De  mente  captia,  aurdia,  &c« 

5.  De  pupillia. 

6.  De  conatituendo  actore. 

Lib.  1.  Tit.  24  De  satisdatione  tutorum  vel  curatorum. 

Qui  aatiadare  cogantur. 
QuatenuB  aatiadatio  in  iia,  qui  aatiadara  non  eompelluntur,  lo- 
cum habere  poaait 
2.  Qui  ez  adminiatratione  tutele  vel  curationia  tenentur. 
3l  Si  tutor  vel  curator  cavere  nolit 
4.  Qui  dicta  actione  non  tenentur. 

Lib.  1.  Tit  25.  De  excuaationibus  tutorum  vel  curatorum. 

De  numero  liberorunrL 

1.  De  administratione  rei  fiscalia. 

2.  De  abaentia  reipublice  cauaa. 

3.  Depoteatate. 

4.  De  lite  cum  pupillo  vel  adulta 

&  Da  tribuB  tuiel«  et  cum  oneribua. 


612  INDEX. 

6L  De  paupertate. 

7.  De  adversava  letudine. 

8.  De  imperitia  literarum. 

9.  De  inimicitiapatris. 

10.  De  jgnorantia  testatoris. 

11.  De  inhnicitiis  cum  patre  pupilli  vel  aduhL 

12.  De  status  coatroversia  a  patre  pupilli  illatair 

13.  De  cetate. 

14.  De  militia. 

15.  De  grammaticis,  rhetoribaa  et  medieia. 

16.  De  tempore  et  modo  proponendi  excusationea^ 

17.  De  excusatione  pro  parte  patrimoniL 

18.  De  tatelae  gestione. 

19.  De  marito. 

20.  De  falsis  allegationibua. 

Lib.  I.  Tit.  26.  De  suspectis  tutoribus  vel  curatoribus. 

Unde  suspecti  crimen  descendat 

1.  Qui  de  hoc  crimine  cognoscunt 

2.  Qui  suspecti  fieri  possunt 

3.  Qui  possunt  suspectos  postulare. 

4.  Ad  pubes  vel  rmpubea. 

5.  Qui  dicatur  suspectus. 

6.  De  effectu  remotionis. 

7.  De  effectu  accuasationis. 

8.  Quibus  modis  cognitio  finitor. 

9.  Si  tutor  copiam  sui  non  faciat 

10.  Si  neget  alimenta,  decerni  posse  vel  tutelam  redemeric 

11.  De  liberto  fraudulenter  administmnte. 

12.  Si  suspectus  satis  offerat ;  et  quis  dicatur  aaspectus. 


LibrSL  Tit.  1.  De  rerum  divisione,  et  acqnirendo  earum  dominie. 

Continuatio  et  duplex  rerum  divisio. 

1.  De  aere,  aqua  profluente,  mari,  littorie,  &c. 

2.  De  fluminibus  et  portubus. 

3.  De  finitio  littoris. 

4.  De  use  et  proprietate  riparum. 

5.  De  usu  et  proprietate  littoruok 

6.  De  rebus  uiiiversitatia. 

7.  De  rebus  imllius. 

8.  De  rebus  sacris. 

9.  De  religiosis. 

10.  De  rebus  Sanctis. 

11.  De  rebus  singuloruni,. 
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12.  De  occupatioDe  ferarunL 
13L  De  vulneratione. 
14  De  apibua. 

15.  De  pavonibus  et  columbus,  et  csteria  animalibus  mansue- 

factis. 

16.  De  gallinis  et  anseribua. 

17.  De  occuimtione  in  bella 

18.  De  occupatione  eorum  que  in  littore  inveniuntur. 

19.  De  foBtu  animaliuDL 

20.  Dealluvione. 

21.  De  vi  fluminia 

22.  De  insula. 

23.  De  alveo. 

24.  De  iuundatione. 

25.  De  specificatione. 

26.  De  accessione. 

27.  De  confusione. 

28.  De  coinmixtione. 

29.  De  his  quee  solo  cedunt    De  SBdificatione  in  suo  solo,  ex 

aliena  materia. 

30.  De  edificatione  ex  sua  materia  in  solo  aliena 

31.  De  plantatione. 

32.  De  satione. 

33.  De  scriptura. 

34.  De  pictura. 

35.  De  fructibus  bona  fide  preceptis. 

36.  De  fructibus  a  fructuario  et  colono  perceptis. 

37.  QuiB  sunt  in  fructu. 

38.  De  officio  fructuariL 

39.  De  inventione  thesauri. 

40.  De  traditione.    1.  Regula  ejusque  ratio. 

41.  LimiUitio. 

42.  Ampiiatio. 

43.  De  quasi  tradition  e.    Si  traditio  ex  alia  causa  precetserit 

44.  De  traditione  clavium. 

45.  De  missiiibus. 

'46.  De  habitis  pro  derelicto. 

47.  De  jactis  in  mare  levandm  navis  causa :    Item  de  his,  qu» 
de  rheda  currente  cadunL 

Lib.  2.  Tit.  2.    De  rebus  corporalibus  et  incorporalibus. 

Secunda  rerum  divisia 

Lib.  2.  Tit.  3.  De  servitutibus  rusticorum  et  urbanorum  prsediorunir 

De  servitutibus  rusticisL 
1.  De  seryitutibus  urbanik 
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fL  De  reliquis  semtoti^s  mstieifl. 

3.  Qui  servitute  debere  ve)  acquirere  poasiiiit 

4.  Quibus  modis  aervitus  coDstituitur. 

Lib.  2.  Tit.  4.    De  iisufructu. 

Definitio  usufructus. 
1.  Quibus  modis  constituitiir. 
2l  QuibuB  in  rebus  constituitnr. 

3.  Quibus  modia  finitur. 

4.  Sifinitussit 

^     Lib.  2.  Tit.  6.    De  usu  et  Habitatione. 

Communia  de  uaufructu  et  usu. 

1.  Quid  interait  inter  uaufructum  et  uaum  fundi. 

2.  ^dium  U8U8. 

3.  De  aerri  vel  jumenti  uau. 

4.  De  pecorum  uau. 

5.  De  habitatione. 

6.  Tranaitio. 

Lib.  2.  Tit  6.    De  Usucapionibus  et  longi  temporis  prasscription- 

ibus. 

Prccipua  uaucapionia  requiaitau    1.  Bona  fidea.    2.  Poaaewio 
per  tetapuB  definitum  continuata.    3.  Juatua  titulua. 

1.  De  hia,  quae  aunt  extra  commercium. 

2.  De  rebus  furtivia  et  yi  poaaeaaia. 

3.  De  vitio  purgato. 

4.  De  re  fiacali  et  bonia  Tacantibua. 

5.  Regula  generalis. 

6.  De  errore  falsas  cauae. 

7.  De  accesaione  posaeaaionia 

8.  Quando  conjunguntur  temponu 

9.  De  his  qui  a  fiaco,  aut  imp.  Auguatsve  domo,  aliquid  ac- 

ceperunt 

Lib.  2.  Tit.  7.    De  Donationibus. 

De  donatione. 

1.  De  mortia  cauaa  donatione. 

2.  De  simplice  inter  vivoa  donatione. 

3.  De  donatione  ante  nuptiaa  vel  propter  nuptial* 

4.  De  jure  accreacendL 

Lib.  2.  Tit.  8.    Quibus  alienare  licet  vel  non  licet. 

De  marito,  qui,  licet  fundi  dotalia  domioua  ait,  alienare  nequit 
1.  De  creditore  qui,  licet  non  nt  doininua,  tamen  alienare  pig* 
nua  potest 
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2l  De  pupillo,  qui,  licet  dominus,  non  tamen  sine  tatoris  auc- 

toritate  alienare  poasiL 
3L  Continuatio. 

Lib.  2.  Tit.  9.    Per  quas  Personas  cuique  acquiritur. 

Summa. 

1.  De  liberis  in  potestate. 

2.  De  emancipatione  liberonim. 

3.  De  servis  Dostris. 

4.  De  fructuariis  et  bona  fide  possessia. 

5.  Contjnuatio. 

6.  De  reliqiiifl  sui  eztraneis  personia. 

7.  Transitio. 

Lib.  2.  Tit.  10.  De  Testamentis  ordinandis.  ' 

Etymologia. 

1.  De  antiquis  modis  testandi  civilibua. 

2.  De  antiqua  testandi  ratione  prsetoria. 

3.  De  conjunctione  juris  civilis  etpnetorii. 

4.  Solemnitas  addita  a  Justiniano. 

5.  De  annulis,  quibus  testamenta  signantur. 

6.  Q^i  testes  esse  possunt 

7.  De  servo  qui  iiber  existimabatur. 

8w  De  pluribus  testibus  ex  eadem  domo. 
9.  De  his  qui  sunt  in  familia  testatoris. 
'    10.  De  hcerede. 

11.  De  legataries  et  fidei  commissariis,  et  his,  qui  sunt  in  eo- 

rum  familia. 

12.  De  materia,  in  qua  testamenta  scribuntur. 

13.  De  pluribus  codicibus. 

14.  De  testamento  nuncupativa 

Lib,  2.  Tit.  11.  De  militari  Testamento. 

I 

In  militum  testamentis  solemnitates  remisssB. 
L  Rescriptum  Divi  TrajanL 

2.  De  surdo  et  muto. 

I 

3.  De  militibus  et  veteranis. 

4.  De  facto  ante  militiam  testamento. 

5.  De  milite  arrogate  vel  emancipata 
6w  De  peculio  quasi  castrensL 

Lib.  2.  Tit  12.  Quibus  non  est  permissum  facere  Testamentum. 

De  filio-familiasL  I 

1.  De  impubere  et  iiirio0O.  , 

2.  De  prodiga 
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3.  Do  surdo  et  muto. 

4  De  ccBCo. 

5.  De  eo  qui  est  apud  hostes. 


Lib.  2.  Tit  13.  De  Exhaeredatiotie  Liberorum. 

I 


Jus  vetus  de  liberis  in  potestate. 
1.  De  posthumis. 


2l  De  quasi  posthumis. 
,  3.  De  emancipatis. 

4.  De  adoptivis. 

5.  Jus  novum. 

6L  De  testaraento  militis. 

7.  De  testamento  matris  aut  avi  materna. 

Lib.  2.  Tit  14.  De  Hssredibus  instituendis. 

Qui  possunt  heeredes  instituL 

1.  Si  servus  hseres  institutus,  in  eadem  causa  manserit  vel  non» 

2.  De  servo  bsereditario. 

3.  De  servo  plurium. 

4  De  numero  hasredum. 

5.  De  divisione  hceieditatis. 

6.  De  portionibus  singulorum  haeredum,  si  testator  assem  non 

diviserit,  aut  partes  in  quorundam  persona,  non  ultra 
assem  expresseriL 

7.  Si  pars  vacet  aut  exuperet 

8.  Si  plures  uncias  quam  duodecim  distributee  smnt 

9.  De  modis  instituendL 

10.  De  conditione  impossibilL 

11.  De  pluribus  couditionibus. 

12.  De  his  quos  nunquam  testator  vidit 

Lib.  2.  Tit  15.  De  vulgari  Substitutione. 

De  pluribus  gradibus  hsereduro. 

1.  De  nuraero  bocredum  in  singulis  gradibus. 

2.  Quam  partem  singuli  substituti  accipiant  si  partes  in  sub- 

stitutione non  ezpressae  sinL 

3.  Si  cohceredi  substitute  substituatur. 

4  Si  quis  servo,  quo  liber  existimabatur,  instituto  substitutus 
fueriL 

Lib.  2.  Tit.  16.  De  pupillari  Substitutione. 

Forma,  efiectus,  origo,  et  ratio  pupillaris  substitutionis. 

1.  De  substitutione  mente  captL 

2.  Proprium  pupillaris  substitutionis. 

3.  Alia  forma  substituendi  pupiUariter 
4  Quibus  substituitur. 
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5.  Pupillare  testamentum  sequela  paternL 

6.  Quot  liberis  substituitur. 

7.  De  substitutione  Dominatim  aiit  generaliter  fiicta. 

8.  Quomodo  substitutio  pupilloris  finitur. 

9.  Quibua  pupillariter  non  substituitur. 

Lib.  2.  Tit.  17.  Quibus  modis  Testamenta  mfirmantur. 

Quibus  modis  testaraenta  infirmantur. 

1.  Quando  testamentum  dicatur  rumpi:  primum  de  adop- 

tione. 

2.  De  posteriore  testamento. 

3.  De  posteriore,  io  quo  heeres  cerise  rei  institutus. 
4u  De  testamento  irrito ;  et  quibus  modis  fit  irrituna. 

5.  Cur  dicatur  irritum. 

6.  Quibus  modis  convalescit 

7.  De  nuda  voluntate. 

8.  Si  princeps  litis  causa,  vel  in  testamento  imperfecto  institu- 

tus fueriL 

Lib.  2.  Tit.  18.  De  inolEcioso  Testamento. 

Ratio  hujus  querelie. 

1.  Qui  do  inofficioso  agunt 

2.  Qui  alio  jure  veniunt,  de  inofficioso  non  agunt 

3.  De  eo  cui  testatur  aliquid  reliquit 

4.  Si  tutor,  cui  nibil  a  patrre  relictum  pupilli  nomine  legatum 

acceperit 

5.  Si  de  inofficioso  nomine  pupilli  agens  succubuerit 
^      6.  De  quarta  legitirafB  partis. 

Lib.  2.  Tit.  19.  De  hssredum  qualitate  et  differentia. 

'        Divisio  hsDredum. 

1.  De  bseredibus  necessariis. 

2.  De  suis  hseredibus. 

3.  De  eztraneis. 

4.  De  testament!  factione. 

5.  De  jure  deliberandi,  et  beneficio  inventarii. 

6.  De  acquirenda  vel  omittenda  hasreditate. 

Lib.  2.  Tit.  20.  De  Legatis. 

Continuatio. 

1.  Definitio. 

2.  De  antiquis  generibus  legatorum'^sublatis. 

3.  CoUatio  legatorum  et  fidei  commissorum. 

4.  De  re  legata.    £t  primum  de  re  testatoris,  hsredis,  aliena 

cujus  non  est  commercium. 

5.  De  re  pignorata. 

78 
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.  6.  De  re  alietia  post  testamentum  a  legatario  acquiaita. 

7.  De  his  qu»  non  sunt  in  reruin  Datoni. 

8.  De  eadem  re  duobus  legata. 

9.  Si  legtttarius  proprietatem  fundi  alieni  aibi  legad  emerit  ec 

usus  fructus  ad  eum  perveneriL 

10.  De  re  legatariL 

11.  Si  qiiis  rem  suam,  quasi  non  suam  legayerit 

12.  De  alienatiooe  et  oppiguoratione  rei  legatee. 

13.  De  liberatione  legata. 

14.  De  debito  legato  creditorL 

15.  De  dote  uxori  legata. 

16.  De  interitu  et  mutatione  rei  legata. 

17.  De  inter itu  quaruudam  ex  pluribus  rebus  legati& 

18.  De  grege  legato. 

19.  De  ledibus  legatis. 

20.  De  peculio. 

21.  De  rebus  corporalibus  et  incorporalibua. 

22.  De  legato  generalL 

23.  De  optione  legata. 

24.  Quibus  legari  potest 

25.  Jus  antiquum  de  incertis  personis. 

26.  Jus  antiquum  de  posthumo  alieno. 

27.  Jus  novum  de  personis  incertis  et  posthumo  afieno. 

28.  De  posthumo  alieno  heerede  instituto. 

29.  De  errore  in  nomine  legatarii. 

30.  De  falsa  demoustratione. 

31.  De  falsa  causa  adjecta. 

32.  De  servo  hceredis.  v 

33.  De  domino  hfleredis. 

34.  De  modo  et  ratione  legandi :  de  ordine  scripturs^ 

36.  Si  poenjQ  nomine  relinquatur,  adimatur,  yel  transferator. 

Lib.  2.  Tit.  21.  De  Ademptione  legatorum  et  translatione. 

De  ademptione. 
L  De  translatione. 

Lib.  2.  Tit.  22.  De  lege  Falcidia. 
Ratio  et  sumraa  bujus  legia. 

1.  De  pluribus  beredibua. 

2.  Quo  tempore  spectatur  quantitas  patrimonii,  ad  quam  ratio 

legis  FalcidiflB  redigitur. 

3.  Qua  detrabuntur  ante  Falcidiam. 

Lib.  2.  Tit.  23.  De  fidei  commissariis  heoreditatibus. 

Gontinuatio. 
1.  Origo  fidei  commissorum. 
2l  De  fidei  commiflsio  bsredia  acriptL 
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3.  Efiectus  restitutioois  Iissreditatis. 

4.  De  senatus  consulto  Tre be} liana 

5.  De  senntus  eon^ulto  Pef^asiano. 

C.  Uuil)!is  cn>ilj(is  locus  est  ^tM)at^s  consulto  Trebellinno  vcl 

7.  Prgasiani  in  Tr«*li<'lliaiiuin  traiisfuj'io. 

8.  De   (jiiilais  lia'iTtiilms,   cjt  in  quibu.-^  ildei   co^l^n^saliip,  su- 

pra dii  la  IntMHii  luilieani. 

9.  De  eo,  quod  hsBren  voluiitatc  teHtatnrls  deducit,  pneciptive. 
10.  De  fidei  commissis  ab  inteetnto  relictis. 

*  11.  De  fidei  commisso  relicto  a  fidei  commisaaria 

12.  De  probatione  fidei  cooimissi, 

Lib.  2.  Tit  24.    De  singulis  rebus  per  fidei  commissum  relictis. 

Summa. 

1.  Quee  relinqui  possunt 

2.  De  libertate. 

3.  De  verbis  fidei  commisBorum. 

Lib.  2.  Tit.  25.    De  Codicillis. 
Codicillorum  origo. 

1.  Codicilli  fieri  possunt  vel  ante,  vel  post  testamentum,  imo 

etiam  ab  intestate. 
2l  Codicillis  hsreditas  directo  dari  non  potest 

3.  De  nutnero  et  solemnitate. 

Lib.  3.  Tit.  i.    De  haereditaiibus  qu®  ab  intestato  deferuntur. 
Definitio  intestatl 
J     1.  Primus  ordo  succedentium  ab  intestato. 

2.  Qui  sunt  sui  heredes. 

'        3.  Quomodo  sui  bieredes  fiunt 

4.  De  filio  ]iost  mortem  patris,  ab  hostibus  reversa 

5  De  memoria  patris  damnata  ob  crimen  perdueilionis. 

6.  De  divisione  bcereditatis  inter  sues  beredes. 

7.  Quo  tempore  suitas  spectatur. 

8.  De  nato  post  mortem  avi,  vel  adoptato  a  filio  emancipoto. 

9.  De  liberis  emancipatis. 

10.  Si  emancjpatus  se  dederit  in  adoptionem. 

11.  Coltatio  filiorum  naturalium  et  adoptivorum. 

12.  De  bonorum  possessione  contra  tabular 

13.  Unde  cognatL 

14.  Emendatio  juris  antiqui.    De  adoptivis. 

15.  De  descendentibus  ex  foeminis. 

Lib.  3.  Tit.  2.    De  legitima  agnatorum  successione. 

Secundus  ordo  heBredum  legitimoniiiL 
1.  De  agnatis  naturalibus. 
9L  De  adoptivia. 
a  De  maioiilia  et 
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4t  0e  filiifl  Bororum. 

5.  De  proximis  vel  remotiB. 

6.  Quo  tempore  proximitas  speetatUTr 

7.  De  successorio  edicto. 

8.  De  legitima  parentum  successiooe. 

Lib.  3.  Tit.  3.    De  senatus-consullo  Tertylliano. 

De  lege  duodecim  tabularuoi  et  jure  prstoria. 

1.  De  coustitutione  divi  Cluudii. 

2.  Ad  senatus  consultum  Tertylliaoum.    De  jure  liberoraiiL' 

3.  Qui  praeferuDtur  matri,  vel  cum  ea  admittuntur. 

4.  Jus  novum  de  jure  liberorum  sublato. 

5.  Quibus  mater  preponitur  et  quibuBCum  admittitiir. 

6.  De  tutore  liberis  petendo. 

7.  De  vulgo  quesitia. 

Lab.  2.  Tit.  4.    De  senatus-consullo  Orficiano. 

Origo  et  sum  ma  senatus  consul  tL 

1.  De  nepote  et  nepte. 

2.  De  capitis  diminutione. 

8.  De  vulgo  qucesitis. 

4  De  jure  accrescendi  inter  legitlmos  h  redes. 

Lib  3.  Tit.  6.    De  successione  cognatorum. 

Tertius  ordo  succedentium  ab  intestata 

1.  Qui  vocantur  in  boc  ordine.    De  agnatia  capite  minatiir 

2.  De  conjunctis  per  fcBminas.  4 

3.  De  liberis  datis  in  adoptioneno. 

4.  De  vulgo  quicsitis.  V 
&  Ex  quoto  gradu  vel  agnati  vel  cognati  succedunL 

Lib.  3.  Tit.  6.    De  gradibus  cognationum. 

Continuatio,  et  cognatiunis  divisio. 

1.  De  primo,  secundo  et  tertio  gradu.  \ 

2.  Quartus  gradus. 
8.  Quintus  gradus. 

4.  Sextus  gradus. 

5.  De  reliquis  gradibus. 

6.  De  gradibus  agnationis. 

7.  De  graduum  dcscriptione. 

Lib.  3.  Tit.  7.    De  servili  cognatione. 
Collatio  ordinum  et  gradum. 

Lib.  3.  Tit.  8.    De  successione  libertorum. 

Qui  succedunt,  de  lege  duodecim  tabularum.^ 

1.  De  jure  prmtoria. 

2.  De  lege  Papia. 

&  De  constitutione  JustinianL 
4  Quibiu  lib«rtinia  mceeditur. 
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Lib.  3.  Tit.  9.    De  assignatione  libertorum. 

An  assigDari  possit,  et  qiiis  assignationis  efifectus. 

1.  De  sexu  assignati,  et  de  sexu  gradiique  ejus,  cui  assignatur. 

2.  De  liberis  in  potestate  vel  emancipalis. 

3.  Quibiis  modis  aut  verbis  assignatio  fit :    et  de  senatus  con- 

sul to. 

Lib.  3.  Tit.  10.    De  bonorum  possessionibus. 

Cur  introducte  bonorum    possessiones ;    et   quis   sit   earum 
efiectus. 

1.  De  speciebus  ordinariia.    Jus  vetus. 

2.  Jus  novum. 

3.  Species  extraordinaria. 

4.  De  succ^ssorio  edicto. 

5.  De  jure  accrescendi  et  iterum  de  successorio  edicto. 
6L  Explicatio  dicti  temporis. 

7.  Quomodo  peti  debet 

Lib.  3.  Tit.  11.    De  acquisitione  per  arrogationem. 

Continuatlo. 

1.  Qu8B  hoc  modo  acquiruntur.    Jus  vetus. 

2.  Jus  novum. 

3.  Efiectus  hujus  acquisitionis. 

Lib.  3.  Tit.  12.    De  eo,  cui  iibertatis  causa  bona  addicuntur. 

Continuatio. 

1.  Rescriptum  D.  Marci. 

'      2l  Utilitas  rescriptL 

^■^      d«  Ubi  locum  habeat 
4^  •       •       •       • 

^         ^  •       •        •        • 

6.  Si  libertates  dates  non  sunt 

7.  De  speciebus  additis  a  Justiniano. 

Lib. -3.  Tit.  13.    De  snccessionibus  sublatis,  quae  fiebant  per  bono- 

rum  venditiones,  et  ex  senatus  consulto  CiaU' 
.  '  diano. 

Lib.  3.  Tit.  14.    De  obligationibus.  , 

Continuatio  et  definitio. 
1.  Divisio  prior. 
1.  Divisio  posterior. 

Lib.  3.  Tit.  15.    Quibus  modis  re  contrahitur  bbligatio. 

De  mutuo. 

1.  De  indebito  solute. 

2.  De  comniodata 
3b  De  deposita 

4.  De  pignore. 
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Lib.  3.  Tit.  16.    De  verbonim  obligationibus. 

Summa. 

1.  De  verbis  stipiilationiiin. 

2.  Qiiihus  niodis  siipuiutio  fit    De  stipulaticne  pura  vet  in 

(ii(Mii. 

3.  D(i  (lie  hd|iMUo  periinendoD  ob]igatlotjia  causa* 

4.  De  conditione.  « 

5.  De  loco. 

6.  De  conditione  ad  tempus  presens  vel  prvteritum  relate. 

7.  Quae  in  stipulatum  deducunnir. 

Lib.  3.  Tit.  17.     De  duobus  reis  stipulandi  et  proiDittendi. 

Quibus  modis  duo  rei  fieri  possunt 
1«  De  efiectu  bujusmodi  adpuIationuiiL 
Sl  De  stipulaUone  pura ;  et  de  die  et  conditione. 

Lib.  3.  Tit.  18.    De  stipulationibus  servonim. 

An  servus  etipulari  possit 
1.  Cui  acquiraL    De  persona  cui  atipuJatiir.    De  stipalatione 

impersonali. 
2l  De  Btipulatione  facd. 

8.  De  servo  commiinL 

Lib.  3.  Tit.  19.    De  divisione  stipulationum. 
Divisia 

1.  De  judicialibus  stipulationibus. 

2.  De  prsBtoriis.  ^ 

3.  De  conventionalibua.  * 
4  De  communibus.  ^ 

4 

Lib.  3.  Tit.  20.    De  inutilibus  stipulatioQibus.  ^ 

De  bis  quie  sunt  in  commercia 

1.  De  his  quae  non  existunt 

2.  De  bis  quae  non  sunt  in  commercia  * 
8.  De  facto  vel  daiione  alterius. 

4.  De  eo,  in  quem  confertur  obligatio  vel  solatia  w 

5.  De  interrogatione  et  responsione. 

6.  De  his  qui  sunt  vel  habent,  in  potestate. 
0           7.  De  muto  et  surdo. 

8.  De  furiosa 

9.  De  impubere. 

10.  De  conditione  impossibili. 

11.  De  absentia. 

12.  De  stipulatione  post  mortem,  vel  pridie  qaam  alter  contra- 

hentium  moriatur. 

13.  De  stipulatione  praspostera. 

14  De  stipulatione  collata  in  tempus  mortis. 
15.  •••••••• 

16L  De  promistioDe  scripta  in  inatrumenta 
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17.  De  pluribus  rebus  in  stipulatione  deductis. 

18.  De  pcena  adjecta  stipulutioni,  alii  dari. 

19.  Si  ioterait  ejus,  qui  alii  siiputatur. 

20.  De  poena  adjecta  promissioni  facti  alieni. 
2L  De  re  stipulanUs  ^tura. 

22.  De  dissensu. 

23.  De  turpi  causa. 

24.  De  morte  contrahentium. 

25.  Quando  agi  potest  ex  stipulatioDe. 

Lib.  3.  Tit.  21.  De  fidejussoribus. 

Cur  accipiuntur  fidejussores. 
1.  In  quibus  obligationibua. 
2L  De  herede. 

3.  Si  fidejussor  prascedat  vel  sequatur  obligationem. 

4.  De  pluribus  fidejussoribus. 

5.  In  quam  summam  obligatur  fidejussor. 

6.  De  actioue  fidejussoris. 

7.  Si  fidejussor  grsce  accipiatur. 

8.  Si  scriptuin  sit,  aliquem  fidejussisse. 

Lib.  3.  Tit.  22.  De  literarum  obligationibus.. 
Lib.  3.  Tit.  23.  De  obligationibus  ex  consensu. 
Lib.  3.  Tit.  24.  De  emptione  et  venditione. 

De  emptione  pura.    De  pretii  conventione,  arrhis,  et  scriptura, 

1.  De  pretio  certo,  vel  incerto  vel  in  arbitrium  alienum  collato* 

2.  In  quibus  pretium  consistat    Dififerentia  emptionis  et  per- 

mutationis. 

3.  De  periculo  et  commodo  rei  yendite. 

4.  De  emptione  conditionalL 

5.  De  emptione  rei,  quse  non  est  in  commercio. 

Lab.  3.  Tit.  26.  De  locatione  et  conductione. 

'  CoUatio  emptionis,  et  locationia    De  mercedia  conventione. 

1.  De  roercede  collata  in  arbitrium  alienum. 

2.  In  quibus  rebus  merces  consistat 

3.  De  EmpbyteusL 

4.  De  forma  alicui  fiicienda  ab  artifice. 

5.  Quid  prffistare  debet  conductor. 

6.  De  morte  conductoris. 

Lit).  3  Tit.  26.  De  societate. 

Divisio  a  materia. 
1.  De  partibus  lucri  et  damnL 
2l  De  partibus  ineequalibus. 
3.  De  partibiia  expream  in  una  cauia. 
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4.  Quibus  modis  societas  solvitur.    De  reDunclatione. 

5.  De  morte.     . 

6.  De  fine  negotiL 

7.  De  publicatione. 

8.  De  cessione  bonorum. 

9.  De  dolo  et  culpa  a  socio  preestaDdis. 

Lib.  3.  Tit.  27.  De  mandato. 

Divisio  a  fine. 

1.  Si  mandautis  gratia  tnandetur. 

2.  Si  mandantis  et  mandataiii. 

3.  Si  aliena  gratia. 

4  Si  mandautis  et  aliena. 

5.  Si  mandatarii  et  aliena. 

6.  Si  mandatarii. 

7.  De  mandato  contra  bonos  mores. 
'             8.  De  executione  mandatL 

9.  De  revocatione  mandatL 

10.  De  morte. 

11.  De  renunciatione, 

12.  De  die  et  conditione. 

13.  De  mercede. 

Lib.  3.  Tit.  28.  De  obligationibus  qua3  quasi  ex  contracta  nascuntnr. 

Continuatio. 

1,  De  negatiorum  gestione. 

2.  De  tuteta. 

5.  De  rei  communione.  * 

4.  De  hasreditatis  communione. 
.               5.  De  aditione  hsereditatis. 

6.  De  Bolutione  indebiti.  ^ 

7.  Quibus  ex  causis  indebitum  solutum  non  repeUtu^. 

Lib.  3.  Tit.  29.  Per  quas  personas  obligatio  acquiritur.  ^ 

De  his  qui  sunt  in  potestate. 

1.  De  bona  fide  possessis. 

2.  De  senro  fructaario,  yel  usuario. 

3.  De  servo  communL 

Lib.  3.  Tit.  30.  Quibus  modis  tollitur  obligatio. 

De  solutione. 

1.  De  acceptilatione. 

2.  De  Aquiliana  stipulatione  et  acceptilatione. 

3.  De  novatione. 

4.  De  contrario  consensu. 

Lib.  4.  Tit.  1.  De  Obligationibus,  quss  ex  delicto  nascuntur. 
Continuatio  et  dinsio  obligationum  ez  delicta 
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1.  Definitio  flirtL 

2.  Etymologia. 

3.  Divisio. 

4  De  furto  concepto,  oblato,  probibito^  non  ezhibita 

5.  Poena. 

6.  Quoroodo  fiirtum  fit ;  de  contrectatiooe. 

7.  De  afTectu  furandi. 

8.  De  ToluDtate  dominL 

9.  Quarum  rerum  fiirtum  fit  De  liberis  bominibiu. 

10.  De  re  propria; 

11.  Qui  teDentur  furti.    De  eo,  cujus  ope,  conailio  fiirtum  &o- 

turn  eat 

12.  De  hia,  qui  sunt  in  poteatate.    Et  de  ope  ae  eonailio  ez- 

traneL 
13L  QuibuB  datur  actio  fiirtL 

14.  De  pignore  aurrepto  creditorL 

15.  De  re  fulloDi,  vel  aarcinatori,  vel  bon»  fidei  emptori  aur- 

repta. 
Id  De  re  commodate, 

17.  De  re  deposita. 

18.  An  impubea  furti  teneatur. 

19.  Quid  veniat  in  bac  actionem ;  et  de  afiinibua  actionibtta. 

Lib,  4.  Tit.  2.  De  vi  bononim  raptorum. 

Origo  bujus  actionis,  et  quid  in  earn  veniat 

1.  Adveraua  quoa  datur. 

2.  Quibua  datur. 

Lib.  4  Tit.  3.  De  lege  Aquilia. 

Summa.    Caput  primum. 

1.  De  quadrupede,  que  pecudum  numero  eat 

2.  De  injuria. 

3L  De  caau,  dolo,  et  culpa. 
4.  Dejaculatione. 
5^  De  putatione. 

6.  De  curatione  relieta. 

7.  De  imperitia  medicL 

8.  De  imperitia  et  infirmitate  mulionia  aut  equo  vectL 

9.  Quanti  damnum  seatimetur  et  de  bsredibua. 
10.  Quid  8B8timatur. 

IL  De  concurau  bujua  actionia  et  capitalts. 

12.  Caput  aecundum. 

13.  Caput  tertium.    Quod  damnum  yindicatur. 

14.  De  dolo  et  culpa. 

15.  Quanti  damnum  aeatimatur. 

16L  De  actione  directa,  utili,  et  in  factum. 

Lib.  4  Tit.  4  De  Injoriis. 

Verbum  injuria  auot  modia  accipitur. 

1.  Quibua  mooia  injuria  fit 

2.  Qui  et  per  quoa  mjuriam  patiuntur.    De  parente  e€ 

viro  et  uzore,  aocero  et  num. 

3.  De  aervo. 

4.  De  aervo  communi. 
5k  De  aervo  fhictuaria 
6L  De  eo  qui  bona  fide  aervit 
7.  PcBna  injuriarum  ez  zii  tab.  et  ez  jure  prstorio. 
8L  De  lege  Cornelia. 

79 


626  INDEX. 

9.  De  FBstimatione  atrocis  injuria). 

10.  De  judicio  civili  et  criminalL 

11.  Qui  tonentur  injuriaruni. 

12.  Quomodo  tollitur  baec  actio. 

Lib.  4,  Tit.  5.  De  Obligationibus,  qu®  quasi  ex  delicto  nascuntur. 

Si  judex  litem  siiam  fecerit. 

1.  De  dcjectls  vel  cfTusis,  et  poFitis  aut  suspensis. 

2.  De  filio  faniilins,  seorsum  imbitaote  a  patre. 

8.  De  dairmo  aut  lurto,  quod  in  navi  aut  caupona,  aut  stabolo 
factum. 

Lib.  4.  Tit.  6.  De  Actionibus. 

Continuatio  ct  definitio. 

1.  Diviaio  prima, 

2.  De  actiouc  confessoria  et  negatoria. 

3.  De  actionibus  proetoriis  reaiibus. 

4.  De  Publicina. 

5.  De  rescissoria. 

6.  De  Pauliana. 

7.  De  Serviana  et  quasi  S6rviaDa  seu  bypothecaria. 

8.  De  actionibus  pitetoriis  personalibus. 

9.  De  coDstituta  pecuiiia. 

10.  De  peculio. 

11.  De  actione  in  factum  ex  jure  juranda 

12.  De  actionibus  pcenalibus. 

13.  De  pra)judicialibus  actionibu& 
14  An  res  sua  condici  possiL 

15.  De  nominibus  actiouum. 

16.  Divisio  secunda. 

17.  De  actionibus  rei  persecutoriis. 

18.  De  actionibus  pcrnoD  persecutoriis. 

19.  De  mistis ;  hoc  est,  rei  et  poBuee  persecutoriis. 

20.  De  mistis ;  id  est,  tarn  in  rem  quam  in  perBonaik 

21.  Divisio  tertia. 

22.  De  actionibus  in  simplum. 
^3,  In  duplum. 

24.  In  tripltim. 

25.  In  quadruplum. 

26.  Subdivisio  actiotfunl  in  duplum. 

27.  Subdivisio  actionum  in  quadruplum. 

28.  Divisio  quarta  de  actionibus  bonse  fidei.  ^ 

29.  De  rei  uxorisB  actione,  in  ex  stipulatu  actionem  transfuM* 

30.  De  potestate  judicis  in  judicio  bonse  fidei,  et  de  compens^ 

tionibus. 

31.  De  actionibus  arbitrariis. 

32.  Quinta  divisio,  de  incertsB  quantitatis  petitione. 

33.  De  pluris  petitione. 

34  De  minoris  summee  petitione. 

35.  Si  aliud  pro  alio  petatur. 

36.  Divisio  sexta.    De  peculio. 

37.  De  repetitione  dotis. 

38.  De  actione  adversui^  parentem,  patroniUBi  vocium,  et  dona, 

torem. 

39.  De  compensationibus. 

40.  De  eo,  qui  bonis  cesait 
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Lib.  4.  Tit.  7.  Quod  cum  eo,  qui  in  aliena  potestate  est,  negotium 

gestumesse  dicitur. 

Scopus  et  nexus. 

1.  De  actione  quodjusstu 

2.  De  exercitaria  et  iustitoria  actione. 

3.  De  tributoria. 

4.  De  peculio,  et  de  in  rem  verso. 

5.  De  concursu  dictarum  actionum. 

6.  De  iiliis  farallias. 

7.  De  senatus-consulto  Macedoniano. 

8.  De  actione  directa  in  patrem  vel  dominum. 

Lib.  4.  Tit  8.  De  noxalibus  actionibus. 

De  servis.    Summa. 

1.  Quid  sit  noxa  et  noxia. 

2.  Ratio  harum  actionutn. 
S.  Efibctus  noxsQ  deditionis. 

4.  De  origins  harum  actionum. 

5.  Qui  conveniuntur  noxali  actione. 

6.  Si  servus  domino  noxiam  commiserit  vel  contra. 

7.  De  filiis  familiarum. 

Lib.  4.  Tit.  9.  Si  quadrupes  pauperiem  fecisse  dicatur. 

De  actione,  si  quadrupes  ex.  1.  xii.  tab. 
1.  De  actione  sedilitia,  concurrente  cum  actione  de  pauperie. 

Lib.  4.  Tit  10.  De  iis,  per  quos  agere  possumus. 

Per  quos  agere  liceat. 

1.  Quibus  modis  procurator  constituatur. 

2l  Quibus  modis  tutores  vel  curatores  constituuntur. 

Lib.  4  Tit.  11.  De  Satisdationibus. 

>    De  judicio  personali. 
1.  De  judicio  personali. 
J         2,  Jus  novum.    De  reo. 
d.  De  piocuratore  actoris. 

4.  De  procuratore  rci  prcesentis. 

5.  De  procuratore  rei  absentis. 

6.  Unde  hmc  forma  discenda. 

*  7.  Ubi  bcec  forma  observanda. 

■ 

Lib.  4.  Tit.  12.  De  perpetuis  et  temporalibus  actionibus  et  qu®  ad 
haeredes  et  in  ha3redes  transeunt. 

De  perpetuis  ct  temporalibus  actionibus. 

1.  De  actionibus,  qu8B  in  ha'redes  transeunt  vel  non. 

2.  Si  pendente  judicio  reus  actori  satisfecerit 

Lib.  4.  Tit.  13.  De  Exceptionibus. 

Continuato.    Ratio  exccptionum. 

1.  De  exceptione,  quod  metus  causa,  de  dolo,  in  factum. 

2.  De  non  numerata  pecunia. 
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« 

3.  De  pacto. 

4  De  jurejurando. 

5.  De  re  judicata. 

6.  De  cfieteris  ezceptionibua. 

7.  Divisio  prima. 

8.  Divisio  secunda. 
9«  De  peremptoriis. 

10.  De  dilatoriis. 

11.  De  dilatoriis  ex  persona. 

Lib.  4.  Tit.  14.  De  Replicationibus. 

De  replicatioDe. 

1.  De  duplicatione. 

2.  De  triplicatione.  j 

3.  De  ceteris  exceptioDlbus. 

4  Quae  ezceptiones  fide  juasoribua  proaunt  vel  non.  ' 

Lib.  4.  Tit  15.  De  Interdictis.  I 

Continuatio  et  definitio.  ' 

1.  Divisio  prima.  . ! 

2.  Divisio  secunda.  *  i 

3.  De  iDterdictis  adipiscendie. 
4  De  interdictis  retinendaa. 

5.  De  retinenda  et  acquirenda  possessione. 

d  De  interdicto  recuperandffi  et  affiiiibua  remediiii 

7.  Divisio  tertia. 

8.  De  ordine  et  vetere  exitu. 

Lib.  4.  Tit.  16.  De  pcBiia  temere  litigantium. 

De  pcBnis  in  genere. 

1.  De  jurejurando  et  poena  pecuniaria. 

2.  De  infamia. 

3.  De  in  jus  vocando. 

Lib.  4.  Tit.  17.    De  Officio  Judicis. 

De  officio  judicis  in  ^nere. 

1.  De  judicio  noxiuL 

2.  De  actionibus  realibua. 

3.  De  actione  ad  exhibendum. 
4  FamiliflB  erciscundoe. 

5.  Coramuni  dividundo. 

6.  Finium  regundorum. 

7.  De  adjudicatione. 

Lib.  4  Tit.  18.    De  publicis  Judiciis. 

De  diflTerentia  a  privatis. 

L  Etymologia. 

2.  Divisia 

Sr  Example.    De  Issa  nujestate. 

4  De  adulteriisL 
^  5^  De  Sicariia. 

d  De  parricidiifl.  « 

I  7.  De  fakifl. 

,  &  Devi. 

i  9.  De  peculatofl. 

30.  Deplaffiariia. 

11.  De  ambitu,  repetundiay  annona,  reiiduia. 

12.  Concluaio. 
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